










FORDHAM LAW REVIEW

Section 108's acknowledgment that its provisions may not deprive a per-
son of due process of law2 66 should be read in conjunction with its provi-
sion that it does not affect intervention standards,267 especially insofar as
timeliness determinations are concerned. For if intervention is not an
option, there is legitimate concern about whether those notified will have
any meaningful opportunity to influence the substance of the decree. A
token appearance at a fairness hearing is no substitute for the rights of a
party to take discovery, to cross-examine witnesses, to force other liti-
gants to respond to articulated objections and concerns, and to appeal. 268

For persons whose legally vested rights may be affected by the decrees,
denial of intervention rights might well raise due process questions.269

Courts have substantial discretion in making the timeliness determina-
tion, and such discretion should be exercised so as to minimize subse-
quent litigation.

To thwart due process challenges, courts must ensure that objectors
have an opportunity to voice their objections commensurate with the im-
plications of the decree for their own employment and promotional pros-
pects.270 But whether the objectors are employees or only aspirants to
employment, and whether or not they are afforded the status of parties, it
is imperative that courts take their objections seriously.27'

2. The Adequacy of Representation

Section 108 precludes multiple challenges to employment practices
pursuant to consent decrees. According to subsection (n)(1)(B)(ii), B
will not be able to challenge the effect of the decree on his employment
opportunities if A has already brought such a challenge, and the interests
of A and B are substantially the same.2 72 Even if A and B are strangers
to one another, as long as their challenges present substantially similar
facts and are based on the same argument, B is precluded, unless there
has been "an intervening change in law or fact."'2 73 In its section-by-
section analysis of what later became section 108, the Administration
argued that privity between A and B was required for B to be precluded:

This is because in Section 11 both "(n)(l)(B)(i)" and "(n)(1)(B)(ii)"

266. See 42 U.S.C. § 2000e-2(n)(2)(D) (Supp. III 1991).
267. See 42 U.S.C. § 2000e-2(n)(2)(A).
268. See, e.g., Issacharofi, supra note 36, at 230 ("The right to protest is not an ade-

quate substitute for the right to process."); Weber, supra note 209, at 389 (arguing that
fairness hearings afford minimal protection to class members); S. Rep. No. 315, 101st
Cong., 2d Sess., 115, 116 (1990) (testimony of Glen Nager, Appendix B to minority views
in opposition to § 6 of S. 2104) (arguing that the bill's provisions for presenting objections
at a hearing fail to provide constitutionally required due process of law).

269. See Issacharoff, supra note 36, at 214-36 (arguing for recognition in consent de-
cree litigation of the due process rights of employees who are not covered by the consent
decree).

270. See id. at 228.
271. See infra notes 321-30 and accompanying text.
272. See 42 U.S.C. § 2000e-2(n)(1)(B)(ii) (Supp. III 1991).
273. Id.
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1993] CHALLENGES TO CONSENT DECREES 367

must be construed with "(n)(2)(D)" so that people's due process rights
are not jeopardized. And the Supreme Court has stated clearly: "It is
a violation of due process for a judgment to be binding on a litigant
who was not a party or a privy and therefore never had an opportunity
to be heard.'

2
7
4

If this were what was intended, there would be no reason to have such
a provision; obviously a party or a party's privy would be bound, and
legislation to this effect would be superfluous. The quoted language ig-
nores the exception to the general rule, articulated in Hansberry v. Lee,'"
of representational suits and class actions. Unless privity is used in its
conclusory meaning (that is, if there is adequate representation then
there is privity), this statement is just plain wrong.

Perhaps the most controversial aspect of subsection (n)(l)(B)(ii) is that
persons who never had notice of the consent decree litigation may be
precluded. Although controversial,27 6 this provision is certainly not un-
precedented. As with the question of opportunity to be heard, the due
process concerns weigh more heavily on those persons whose legally
vested seniority rights are altered by the decree or judgment than on
those who suffer only frustrated employment aspirations.2" Yet even as
to those with vested interests, adequacy of representation may well be a
constitutionally sufficient substitute for notice and an opportunity to be
heard.

As discussed above,27 8 adequacy of representation, not notice, is the
touchstone of due process for class actions. Under the majority view,
persons may be bound by the judgments in class actions of which they
had no individual notice as long as their interests received adequate rep-
resentation. 9 If adequacy of representation without notice to affected
class members is constitutionally sufficient for actions arising under Rule

274. Dole Analysis, supra note 256, at S15477 (citing Parklane Hosiery Co. v. Shore,
439 U.S. 322, 327 n.7 (1979)).

275. 311 U.S. 32 (1940).
276. See generally Laycock, supra note 3, at 147-48 (stating that the lesson of Mullane

is that "when the number of defendants is very large, due process is not satisfied by
appointing a representative who proceeds without the knowledge of identifiable individu-
als among the represented."); Weber, supra note 209, (arguing that to bind class members
who never had notice of litigation violates due process).

277. Cf Issacharoff, supra note 36, at 228 ("[P]roperty interests in vested employment
benefits are considered even more weighty than such fundamental government entitle-
ments as social security and are afforded a strong dose of procedural due process.").

278. See supra notes 199-225 and accompanying text.
279. See supra note 207 and accompanying text. But see Laycock, supra note 3. at 148

("A number of lower court cases hold that Mullane is inapplicable to class actions for
injunctive relief. I find these opinions unpersuasive, but I assume they will be fol-
lowed."); Weber, supra note 209, at 380 ("Self-appointed binding representation without
mandatory notice and consent is found nowhere but in Rule 23(b)(2) class actions."); id.
at 384 (arguing that while Hansberry v. Lee, 311 U.S. 32 (1940), never addressed consti-
tutional necessity of notice, the Court's opinion in Phillips Petroleum Co. v. Shutts, 472
U.S. 797 (1985) stands for the proposition that "[r]epresentative adequacy, notice, and
the right to opt out are separate, minimum requirements").
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23, then it is constitutionally sufficient to bar subsequent challenges in
other kinds of actions as well, especially when legislated as part of a stat-
utory scheme like Title VII.2s0

An appropriate analogy to representative actions is the legislative due
process analysis presented in cases such as Bi-Metallic Investment Co. v.
State Board of Equalization 281 and, more recently, in Justice Blackmun's
concurrence in O'Bannon v. Town Court Nursing Center.28 2 In Londoner
v. City and County of Denver,2 s3 the Court had held that Denver property
owners whose property fronted on a particular street were entitled to
individual hearings before the City Council levied individual tax assess-
ments against them for street repaving. 28 4 In Bi-Metallic, the State
Board of Equalization and the Colorado Tax Commission sought to levy
a forty percent across-the-board property valuation increase applicable to
all taxable property in Denver. 2 5 The Court distinguished Londoner as
a case pertaining to only a few people, thus entitling them to individual
hearings:

Where a rule of conduct applies to more than a few people it is im-
practicable that every one should have a direct voice in its adoption.
The Constitution does not require all public acts to be done in town
meeting or an assembly of the whole. General statutes within the state
power are passed that affect the person or property of individuals,
sometimes to the point of ruin, without giving them a chance to be
heard. Their rights are protected in the only way that they can be in a
complex society, by their power, immediate or remote, over those who
make the rule .... There must be a limit to individual argument in
such matters if government is to go on.286

Similarly, there must be a limit to challenges to employment discrimi-
nation consent decrees if they are to do the work they are intended to do.
According to the Bi-Metallic Court, the electoral process exists to protect
the interests of those who may be injured by legislative enactments. 287

Duly-delegated agencies are deemed to protect those interests as well.288

280. See e.g., Tribe Testimony, supra note 211, at 558-59 (analogizing § 108's ade-
quacy of representation provision with that of Fed. R. Civ. P. 23 (b)(1) & (b)(2)). In
Martin v. Wilks, 490 U.S. 755 (1989), the majority noted that "where a special remedial
scheme exists expressly foreclosing successive litigation by nonlitigants, as for example in
bankruptcy or probate, legal proceedings may terminate pre-existing rights if the scheme
is otherwise consistent with due process." Id. at 762 n.2. But see S. Rep. 315, 101st
Cong., 2d Sess. 90 (1990) (minority view in opposition to S. 2104) ("[T]hese cases involve
a great deal more than who gets a bankrupt company's widgets or assets from a common
trust fund. This involves equal protection of the laws and freedom from racial discrimi-
nation-the most personal of rights.").

281. 239 U.S. 441 (1915).
282. 447 U.S. 773, 799-801 (1980) (Blackmun, J., concurring).
283. 210 U.S. 373 (1908).
284. See id. at 385-86.
285. See Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441, 443 (1915).
286. Id. at 445.
287. See id.
288. See id.
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Often, that protection is so diluted through our political representational
and appointive processes as to be more apparent than real. The kind of
representation contemplated in section 108, in contrast, is quite real.
Only if a party's interests were actually, not merely theoretically, repre-
sented will section 108 preclusion apply.28 9

For class actions under Rule 23, the determination of adequacy of rep-
resentation is made at the outset of the litigation. In other kinds of repre-
sentational actions, where no such procedural mechanism exists, this
determination will be made by the court in which the later litigation is
brought, when it considers a defensive argument that preclusion should
bar all or part of the subsequent action.290 Section 108 has created no
mechanism for making the adequacy of representation determination at
the outset.29' Furthermore, it is silent as to which party has the burden
of proof on the question of adequacy of representation. Normally, when
the issue arises for the first time in a subsequent lawsuit, the party seek-
ing to take advantage of preclusion bears the burden of establishing that
the party she seeks to preclude was adequately represented in the prior
action.292 However, when a class member seeks to avoid preclusion by
challenging the adequacy of representation in an earlier action certified
under Rule 23, the dissatisfied class member bears the burden. 293 This
makes good sense, given that the class representatives have already as-
sumed the burden of establishing adequacy of representation as part of
the class certification process.294 Although section 108 does not provide

289. Justice Blackmun's argument in his O'Bannon v. Town Court Nursing Ctr. con-
currence utilizes this analogy. See 447 U.S. 773, 799-801 (1980) (Blackmun, I., concur-
ring). That case involved an attempt by some nursing home residents to obtain individual
hearings on the question of the home's decertification for Medicaid and Medicare reim-
bursement. The majority found no liberty or property interests entitling the residents to
due process. See id at 785. Justice Blackmun disagreed as to the lack of any due process
interest, but found that the property interests of the residents had received adequate pro-
tection through affording the nursing home a right to challenge the decertification. See
id at 797-99. See also Weber, supra note 209, at 378-79 (1988) (noting, without embrac-
ing, the analogy made by some commentators between due process issues raised by class
actions and due process issues as part of the legislative process).

As in O'Bannon, there is little or nothing that could be added by any given individual
challenger, assuming, as section 108 does, adequacy of representation. Professor Is-
sacharoff's argument that due process requires a full evidentiary hearing for the depriva-
tion of a vested right fails to address this. See Issacharoff, supra note 36, at 226-30.

290. See, eg., McCoid, supra note 215, at 716 (noting that, unlike class actions, where
adequacy of representation determinations are made at the outset and continually moni-
tored, when made collaterally, "[p]erceived inadequacies in representation cannot be cor-
rected; they can only defeat privity").

291. One approach currently available, at least theoretically, is designation of a class of
intervenors to challenge the decree. See Rutherglen, supra note 265, at 117. See also
Laycock, supra note 3, at 149-52 (suggesting a procedure for joinder of potential chal-
lengers as a defendant class). Congress should amend § 108 to provide for an adequacy
of representation determination during the underlying proceedings.

292. See Kramer, supra note 36, at 351.
293. See id.
294. See Fed. R. Civ. P. 23(a)(4), (c)(1); see also Phillips Petroleum Co. v. Shutts, 472

U.S. 797, 812 (1985) ("T]he Due Process Clause ... requires that the named plaintiffat
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for an adequacy of representation determination to be made in the course
of the underlying litigation, it still reflects a legislative judgment favoring
representational challenges.

One approach might be to allocate the burden according to the inter-
ests affected. Thus, when vested rights under a collective bargaining
agreement or other employment contract are affected by a consent de-
cree, the traditional rule would apply. That is, in a subsequent challenge
to the consent decree, the burden would be on the employer to establish
adequacy of representation. If the later challenge is brought by an appli-
cant or employee with no vested rights, then the burden would be on that
person to establish the lack of adequacy of representation.295 If, how-
ever, a determination of adequacy of representation had in fact been
made at an appropriate time during the underlying litigation, then the
burden should be on the challenger to establish lack of adequate repre-
sentation in both instances.

Regardless of when made, or who has the burden of proof, courts must
ensure the integrity of the adequacy of representation determination. A
desire to fend off repeated, protracted litigation must not cloud the
court's assessment of whether the issues B raises have in fact been ade-
quately aired by A.296 Courts must resist the temptation to fictionalize
adequacy of representation determinations in furtherance of other
agendas.297

In issuing orders and approving consent decrees in Title VII systemic
employment discrimination litigation, courts should use section 108 as a
road map to steer a fair and efficient course that not only protects the
interests of the parties before it, but endeavors to safeguard the interests
of other persons who may be adversely affected by the decree. 298 Not
only will this enable the court to avoid offending due process, it will help
ensure a process that, even if not constitutionally mandated, best protects
the legitimate interests of all concerned. Courts can do this by facilitat-

all times adequately represent the interests of the absent class members."); Hansberry v.
Lee, 311 U.S. 32, 42-43, 45 (1940) (holding that due process demands that class repre-
sentatives adequately represent absent class members).

295. Professor Kramer argues that the allocation of the burden is not critical, because
the reported cases in which third parties have been precluded from challenging consent
decrees based on adequacy of representation have not been close on this issue. See
Kramer, supra note 36, at 351-52. While that may be so as a matter of historical fact, the
creation of a statutory bar based on adequacy of representation may generate not only
more litigation on this question, but more close cases.

296. See, e.g., Laycock, supra note 3, at 147 (analogizing to the Hansberry problem and
arguing that a union is not an adequate representative because it is charged with repre-
senting all employees within it).

297. See, e.g., McCoid, supra note 215, at 716 (discussing the assessment of adequacy
of representation).

298. See S. Rep. No. 315, 101st Cong., 2d Sess. 50 (1990). "Subsection 703(m)(1) does
not require a court, sua sponte, to use any of the procedures set forth therein before
adopting a decree resolving a Title VII case. But where the requirements of subsection
703(m)(1) have been met, the provision bars subsequent challenges to the decree, except
under certain circumstances." Id.

[Vol. 62370
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ing the dissemination of notice to all persons who have potentially legiti-
mate interests in questioning the provisions of the decree. Further, the
notice should be reasonably calculated to reach such persons and should
afford a meaningful opportunity to challenge the decree's provisions.
This opportunity may be provided either by liberally allowing party-sta-
tus intervention 299 or by holding fairness hearings that are genuinely
fair.

300

With section 108 and common sense as guidance, courts overseeing the
adjudication of systemic employment discrimination litigation can do a
great deal to discourage unnecessary, repetitive litigation, and provide a
reasonable degree of certainty for employers and employees to structure
their relationships. But they cannot, and should not, foreclose the possi-
bility of all subsequent challenges. When such cases are brought, as inev-
itably they will be, due process requires that the second court30 take a
hard look, not only to determine whether changed circumstances or
changed laws warrant entertaining the challenge, but also to ensure that
the critical elements for due process have been satisfied by the prior liti-
gation. This need not, and in most instances, should not, mean addi-
tional full-blown litigation and evidentiary hearings. When the original
court has conducted a proceeding in conformity with the requirements of
subsection (n)(1)(B), the burden should be on the plaintiff in the second
litigation to establish why he is entitled to go forward. 02 Hopefully,
when the earlier court has endeavored to ensure adequacy of notice and
representation, most challenges will be disposed of through some kind of
summary proceeding.30 3 But whether the requirements of due process
have been satisfied must ultimately be determined case-by-case. 30

III. WHERE WE Go FROM HERE

Section 108 has made important strides toward maximizing the effi-
ciency and fairness of employment discrimination consent decrees.
Courts have substantial discretion to implement section 108 in ways

299. See infra notes 321-30 and accompanying text.
300. See infra notes 305-20 and accompanying text.
301. Section 108 provides that "[a]ny action not precluded under this subsection" re-

lating to an employment discrimination judgment or consent decree "shall be brought in
the court, and if possible before the judge, that entered such judgment or order." 42
U.S.C. § 2000e-2(n)(3) (Supp. III 1991). Although having the judge who originally heard
the case certainly makes sense from an efficiency perspective, there is substantial doubt as
to whether a judge so vested in the original resolution reached can be objective in assess-
ing the legitimacy of the challenge. Compare Kramer, supra note 36, at 333-34 (arguing
that the same judge should hear the second challenge) with Resnik, supra note 30, at 97
(questioning the objectivity of a judge who helped fashion the settlement to entertain
criticisms).

302. See supra notes 292-95 and accompanying text.
303. See Laycock, supra note 3, at 134 (arguing that allowing third party challenges to

consent decrees may not necessitate trials).
304. Cf Weber, supra note 209, at 401 nn.214-15 (citing several cases that have refused

to apply preclusion in 23(b)(2) class actions).

1993]
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more or less sensitive to these interests. Congress should have gone fur-
ther, however, to help direct and limit the exercise of this discretion.
First, Congress ought to require courts to hold meaningful fairness hear-
ings. Second, Congress should encourage expansive use of intervention.
These are procedural improvements. Substantively, Congress and the
Court should remove their colorblinders in formulating reasonable stan-
dards for affirmative action plans.

A. Requiring Fairness Hearings

Professor Maimon Schwarzschild has argued persuasively in favor of
requiring courts to hold fairness hearings prior to approval of public law
consent decrees.3"5 Although courts will hold such hearings before ap-
proving class action settlements, 30 6 there is no requirement that they in-
vite participants other than class members, and there is no requirement
that they hold them at all in non-class action litigation. 0 7 I endorse Pro-
fessor Schwarzschild's basic thesis, but would go further. Courts should
hold such open hearings prior to rendering judgments in litigated cases,
as well as in cases headed towards consent decrees, where their orders are
likely to have a substantial impact on the lives of persons not parties to
the litigation. Despite concern that this blurs the distinction between the
judicial and legislative process, the benefits warrant this hybrid proce-
dure. When courts act in ways that have ongoing impact on the lives of
people and institutions, then they are acting like legislatures and would
benefit by increasing the information available to them before rendering
such decisions. Judges presiding over systemic employment discrimina-
tion litigation should have an opportunity to hear the stories of the peo-
ple their decisions will affect,30 8 and these people include nonparties.
Assuming good judges operating in good faith, this should enhance the
likelihood of just decision making.

As to those cases moving towards consent decrees, I disagree with
what Professor Schwarzschild views as fair game at the fairness hearing.

305. See Schwarzschild, supra note 32. But see Kramer, supra note 36, at 359-64 (ar-
guing against the utility of fairness hearings).

306. See Schwarzschild, supra note 32, at 914 (arguing that class members should be
given the right to present views on remedies, but not on the underlying merits of the
case).

307. Professor Kramer states that "[p]resently, all courts hold a fairness hearing before
entering a consent decree," Kramer, supra note 36, at 358, but offers indeterminate evi-
dence to support his assertion. See id. at 358 n.154.

308. There is a growing literature about the value of empathy and "storytelling" in
litigation. See, e.g., Patricia A. Cain, Good and Bad Bias: A Comment on Feminist The-
ory and Judging, 61 S. Cal. L. Rev. 1945, 1954 (1988) ("[W]e want ... lawyers who can
tell their clients' stories, . . . help judges to see the parties as human beings, and who can
help remove the separation between judge and litigant. And ... what we want from our
judges is a special ability to listen with connection before engaging in the separation that
accompanies judgment."); Martha L. Minow and Elizabeth V. Spelman, Passion for Jus-
tice, 10 Cardozo L. Rev. 37, 50-51 (1988) (suggesting multiple criteria for empathetic
judging, including the attempt to "take the perspective of all parties before the court prior
to reaching a decision").

[Vol. 62
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He would limit the discourse to the appropriateness of the remedy, keep-
ing the issue of underlying violations out of bounds for discussion."° I
think this is problematic. Participants should be allowed to present evi-
dence on the questions appropriate to the ultimate substantive standards
for review of the consent decree. Currently, that is whether a problem in
significant underrepresentation exists and whether the decree is narrowly
drawn to address that problem."' 0 If a principal concern is collusive con-
sent decrees, or decrees rendered in the absence of a problem requiring a
remedy, then it makes no sense to consider the alleged discriminatory
practices out of bounds. 3 11 While nonparty participants should not be
able to force the court or the parties to litigate the underlying violation,
an exploration of the reasonableness of the basis for the consent decree is
nonetheless appropriate.312

Courts have long supported participation rights of interested parties in
agency adjudication. They countered concern over an opening of the
floodgates with the admonition that agencies might reasonably limit par-
ticipation so as to avoid unmanageability and redundancy of evidence
and argument.313 Similarly, courts can manage participation at fairness
hearings, especially given section 108's representational action provi-
sions. The ultimate goal is that competing, non-frivolous viewpoints and
visions receive adequate consideration, not that everyone have an oppor-
tunity to participate personally.

It is unlikely that a court supportive of resolving an employment dis-
crimination case will change its position merely because some angry citi-
zens have voiced their outrage.314 But constructive suggestions by those
citizens as to how the needs of all affected persons might be met better

309. See Schwarzschild, supra note 32, at 923, 932-33. Professor Strickler has also
observed:

In the Martin v. Wilks situation, it would not seem proper for the intervenor to
be allowed to contend that the employer had not discriminated in the past if the
employer wished to settle on the merits of the plaintiffs' claims. At a minimum,
however, the intervenor must be able to claim that the settlement struck by the
original parties is not necessary to cure past discrimination or that implementa-
tion of the settlement would violate the intervenor's legal rights.

Strickler, supra note 107, at 1589, n.138.
310. See supra notes 61-63 and accompanying text.
311. See, e.g., Laycock, supra note 3, at 107-08 (arguing that fairness hearings that give

substantial weight to the consent of A and B do not provide adequate protection of C's
rights).

312. Other commentators agree. See Rutherglen, supra note 265, at 104, 114-15 n.170;
Grover, supra note 254, at 92, 98 n.256.

313. See, e.g., National Welfare Rights Org. v. Finch, 429 F.2d 725, 738 (D.C. Cir.
1970) ("'Efficient and expeditious hearings should be achieved, not by excluding parties
who have a right to participate, but by controlling the proceeding so that all participants
are required to adhere to the issues and to refrain from introducing cumulative or irrele-
vant evidence.' ") (citing Virginia Petroleum Jobbers Ass'n v. Federal Power Comm'n,
265 F.2d 364, 367 n.1 (1959)).

314. See, eg., Resnik, supra note 30, at 97 (questioning judges' ability to assess the
adequacy of settlement at all given their investments in the settlement process).

1993]
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might help the court and the parties formulate a more just plan, 3 5 and
decrease the likelihood that the plan will be overturned on appeal. Thus
it is in a trial court's interest to have its plans carefully and thoroughly
critiqued before finalization.316 Perhaps this is a dominant reason why
some judges will hold fairness hearings even when not required by rule or
statute to do so. 317

But ensuring that a fairness hearing is held does not ensure that it will
in fact be fair. Professor Schwarzschild has offered a number of valuable
suggestions toward this end as well. These include (1) published notice
prior to approval of decrees; (2) hearings that are open to nonparties and
class members, and that afford third parties the right to limited interven-
tion to afford participation and a basis for appeal; (3) a right to comment
by affected unions; (4) hearings that are sufficiently detailed, but not so as
to delay or allow retrial of the underlying allegations of discrimination;
and (5) explanations by the courts for their decisions and reasons that
respond to the objections raised. 318  Any concerns that formalizing the
process to this degree will scare off would-be conciliators is more than
offset by the enhanced legitimacy that consent decrees will garner, a le-

315. See id. at 98.
Judges are in the business of pressing litigants to compromise, not of assess-
ing-based upon probing inquiries-the quality of the bargains made. The fact
of judicial involvement in negotiations, in and of itself, provides no particular
information about the quality of the settlements reached.

Id. See also Kramer, supra note 36, at 364 (arguing that there is no judicial stake in
consent decrees; they are just another way courts facilitate settlement).

Professor Schwarzschild presents an alternative vision, contrasting the value of the
judge's input in the consent decree in a case with which she has had little or no experi-
ence with a case where the trial judge had had several years experience with the case and
had issued a series of preliminary orders. See Schwarzschild, supra note 32, at 912-13
(citing Officers for Justice v. Civil Serv. Comm'n, 473 F. Supp. 801 (N.D. Cal. 1979),
afijd, 688 F.2d 615 (9th Cir. 1982), cert. denied, 459 U.S. 1217 (1983)).

In a sense, a case like Officers for Justice has the best of all worlds: the judge is
well informed about all the circumstances and he has a good basis for weighing
the costs and benefits of various remedial measures, yet it is the parties who
formulate the decree; the federal judge need not unilaterally tell the City of San
Francisco how to run its police department. The trouble is that Officers for
Justice required six years from the filing of the complaint to the entry of the
consent decree.

Id.
When the judge had not had such extensive experience with the case, see id. at 913, the

need for input from alternative sources is even stronger than in a case like Officers for
Justice.

316. See, e.g., Grover, supra note 254, at 101-03 (suggesting how the trial court should
attempt to safeguard the interests of absentees before approving a consent decree).

317. See, e.g., San Francisco Police Officers' Ass'n v. City of San Francisco, 812 F.2d
1125, 1128 (9th Cir. 1987) (voluntarily holding a fairness hearing); Dennison v. City of
Los Angeles Dep't of Water & Power, 658 F.2d 694, 695 (9th Cir. 1981) (conducting a
"Fairness Hearing to allow persons who had previously submitted written objections to
the consent decree the opportunity to present orally their objections to the court").

318. See Schwarzschild, supra note 32, at 929-30. Professor Schwarzschild envisions a
proceeding not unlike notice and comment rulemaking under the federal Administrative
Procedure Act, 5 U.S.C. § 553(b). See id. at 930-31.
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gitimacy needing revitalization in the post-Wilks world.319 The goal, af-
ter all, is not settlement but justice. 20

B. Facilitating Intervention and the Right to Appeal

Appellate review provides a critical check on the fairness of employ-
ment discrimination cases resolved by consent decree. In cases resolved
by litigated judgment, we can count on the aggrieved party to appeal.
There is no similarly aggrieved party in cases resolved by consent. 32 ' As
suggested above,32 2 intervention ought to be freely allowed to protect the
interests of third parties. The section 108 procedures are an alternative
to mandatory joinder.323 Mandatory joinder would give the affected per-
sons status to appeal; section 108 should, too. Whether or not constitu-
tionally compelled, doing so would be sound policy and would avoid the
constitutional confrontation that otherwise would likely result. It be-
hooves Congress to amend section 108 to facilitate intervention, even at
the fairness hearing stage, in order to afford appellate review of consent
decrees.

324

By barring challenges to employment practices pursuant to decrees by
those who have received notice and an opportunity to present objections,
section 108 obliquely creates an obligation to intervene, where none ex-
isted before. But in order to avoid resurrection of the Wilks argument
that the failure to intervene does not preclude a third party from having
his due process right to a day in court, 25 section 108 should explicitly
state that failure to intervene upon receipt of subsection (n)(1)(B)(i) no-
tice constitutes a waiver of one's right to challenge later the employment
practices described in (n)(1)(A).326

319. Sea e.g., id at 932 (acknowledging as risks of formalization that proceedings will
become more adversarial, less conciliatory, and may diminish parties' desire to settle).

320. See supra text accompanying note 156. See also Schwarzschild, supra note 32, at
935 ("Greater procedural openness and more judicial oversight might... lead to a better
focused view of which minority groups should receive preferences, for what kinds ofjobs,
and with what objectives in mind. It might also help reconcile whites and other objectors
to the propriety of the remedies the courts approve.") (footnote omitted).

321. See e.g., Marino v. Ortiz, 484 U.S. 301 (1988) (holding that nonparties may not
appeal a consent decree and must seek to intervene in order to appeal), cert. denied, 495
U.S. 931 (1990).

322. See supra notes 261-71 and accompanying text.
323. See, eg., Martin v. Wilks, 490 U.S. 755, 765 (1989) ("Joinder as a party [under

Fed.R. Civ. P. 19], rather than knowledge of a lawsuit and an opportunity to intervene, is
the method by which potential parties are subjected to the jurisdiction of the court and
bound by a judgment or decree.").

324. See, e.g., Laycock, supra note 3, at 112 (criticizing Local Number 93 as counter-
manding the purpose of revised Rule 24(a), intervention as of right); Issacharoff, supra
note 36, at 250 (arguing that incumbent employees must be afforded full participation
rights if they are to be subsequently precluded from challenging consent decree
provisions).

325. See 42 U.S.C. § 2000e-2(n)(2)(D) (Supp. III 1991).
326. Despite Justice Brandeis' statement in Chase Nat'l Bank v. City of Norwalk, 291

U.S. 431, 441 (1934), cited in Martin, 490 U.S. at 763, that "lt]he law does not impose
upon any person absolutely entitled to a hearing the burden of voluntary intervention in a
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In addition, intervention must not be used to frustrate the formation of
consent decrees. Despite concern that allowing intervention by third
parties might do just that, Local Number 93 made clear that an inter-
venor cannot prevent other consenting parties from resolving their differ-
ences.3 27 The goal of intervention should be to ensure that the trial court
fully considers the fairness of the decree328 and to afford expedient appel-
late review of the trial court's determination, 329 not to subvert the utility
of consent decrees in eradicating employment discrimination.330

C. Recognizing The Substance of Color

Beyond these procedural improvements, Congress and the Supreme
Court must acknowledge the relevance of race.33I Discrimination
against white majority employees is not the same as discrimination
against their minority counterparts.332 What is striking in so many em-

suit to which he is a stranger," there is widespread agreement that such an obligation can
be created by law or rule. See, e.g., Cooper, supra note 51, at 171-72 (acknowledging the
constitutionality of mandatory intervention); McCoid, supra note 215, at 718-19 (noting
recent cases upholding mandatory intervention); Strickler, supra note 107, at 1582
("there is no constitutional barrier to a rule of preclusion that effectively mandates inter-
vention in order to protect one's rights. . . ."). It is hard to see why requiring interven-
tion to protect one's legal rights is any more constitutionally problematic than requiring
the assertion of a compulsory counterclaim under Fed. R. Civ. P. 13(a). For a discussion
of this "preclusion by rule," see Gene R. Shreve & Peter Raven-Hansen, Understanding
Civil Procedure § 108[C] (1989).

327. See Local No. 93 v. City of Cleveland, 478 U.S. 501, 528-29 (1986).
328. See Kramer, supra note 36, at 355.

The right to intervene may prove valuable if A and B do not settle, as the inter-
venor's right to put in evidence, cross-examine witnesses and generally make its
concerns known to the court may influence the shape of any remedy finally
awarded. If A and B wish to settle, however, C cannot prevent them from doing
so; C can only force an adjudication of claims that C could have raised in a
separate lawsuit.

Id. I would add that even if A and B do settle, C has a better chance of influencing the
shape of the consent decree if he participates with the rights of a party than if he merely
makes his voice heard at a fairness hearing held late in the negotiation process.

329. Cf Ragsdale v. Turnock, 941 F.2d 501, 512 (7th Cir. 1991) (Flaum, J., concur-
ring in part and dissenting in part) (arguing in favor of allowing class members to appeal
the settlement of a class action because the trial court's inquiry into the settlement's fair-
ness was inadequate, in order to expedite an inquiry into the validity of the consent de-
cree), cert. denied, 112 S. Ct. 879 (1992).

330. See, e.g., Schwarzschild, supra note 32, at 923 (arguing for a limited right of inter-
vention on the reasonableness of a consent decree's provisions only). But see Laycock,
supra note 3, at 131 (arguing against the approval of consent decrees without the affected
third parties' consent).

331. I cannot claim to do justice to this issue in this Article. Nevertheless, the integral
relationship between procedure and substance compels me to mention, albeit briefly, the
substantive issues of racial discrimination raised by third party challenges to employment
discrimination consent decrees.

332. Changes in the membership of the Court have resulted in decisions of diminishing
sensitivity to this fact. Compare United Steelworkers of America v. Weber, 443 U.S. 193,
201 (1979) (refusing to give a literal reading to §§ 703(a) and (d), which would have
invalidated the Kaiser Aluminum plan, and frustrated the purpose of Title VII) with
Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986) (striking down a collective bargain-
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ployment discrimination cases allegedly involving procedural rights is
the gross underrepresentation of minority employees in the ranks of
police and fire departments, especially at higher levels.333 This under-
representation is largely inexplicable other than as the legacy of a history
of exclusion on the basis of skin color. The malignancy and pervasive-
ness of this phenomenon frequently eludes notice when the Court focuses
only on process issues in a particular case involving a single
municipality.33 4

A decree that seeks to even the playing field by reversing that exclu-

ing agreement provision designed to afford some protection against lay-offs to newly-
hired minorities) and City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) (striking
down a government set-aside program for minority contractors). See also Sullivan, supra
note 148, at 93 ("[The Court] might have held that because American racism has left
blacks an underclass, still systematically disadvantaged as a group compared with whites,
no black is not a 'victim' of past discrimination. Under such an approach, all blacks are
appropriate beneficiaries of affirmative action's 'compensation.' No opinion [in the 1986]
Term, however, chose such a route.").

333. See, e.g., Billish v. City of Chicago, 962 F.2d 1269, 1273 (7th Cir. 1992) (finding
that, at the time the complaint was filed, minorities comprised less than 5% of the depart-
ment's fire fighters); Stuart v. Roache, 951 F.2d 446, 450 (1st Cir. 1991) (noting that, at
the time the original complaint was filed, only one of 222 sergeants in the Boston Police
Department were black, despite the fact that 72 were eligible for promotion), cert. denied
112 S. Ct. 1448 (1992); Davis v. City & County of San Francisco, 890 F.2d 1438, 1442
(9th Cir. 1989) (noting that, until 1955, department hired no black fire fighters), cert.
denied, 498 U.S. 897 (1990); Henry v. City of Gadsden, 715 F. Supp. 1065, 1066 (N.D.
Ala. 1989) (finding that, prior to consent decree, there had never been a black fire fighter
in Gadsden), affid in part and rev'd in part without published opinion, 909 F.2d 1491 (11 th
Cir. 1990). See also The Civil Rights Act of 1990: Hearing on S. 2104 Before the Comm.
on Labor and Human Resources, 101st Cong., 1st Sess. 712-15 (1989) (written statement
of the Lawyers' Committee for Civil Rights Under Law) (describing the egregious nature
of discriminatory practices in Birmingham).

334. The majority opinion Martin v. Wilks, 490 U.S. 755 (1989), barely acknowledged
that the Birmingham consent decree was aimed at addressing a history of discrimination
against minorities. In support of barring consent decrees that lack the consent of affected
third parties, Professor Laycock argues:

[F]ew defendants will consent to the maximum liability that might be imposed
if they go to trial. There is nothing illegitimate, racist, or selfish about white
employees negotiating the same way. If plaintiffs want the full [potential recov-
ery], they should prove their case and bear the risks of trial like any other
litigant.

Laycock, supra note 3, at 145.
But a settlement in a run of the mill case is not the same as a settlement in an employ-

ment discrimination case, and there are numerous reasons to argue that plaintiffs should
not necessarily settle for less just because the case is not headed towards a litigated judg-
ment. The value of settlement in such cases must be measured in terms other than dol-
lars. See supra text accompanying notes 52-54. Professor Laycock's analysis suffers from
the same problem as the majority's opinion in Wilks. It removes all context, color, and
nuance from the problem. It is a colorblind, value-blind analysis. Professor Issacharoff,
on the other hand, succeeds both in acknowledging the history of discrimination against
minorities in Birmingham that formed the predicate for the litigation, see Issacharoff,
supra note 36, at 195, 219-20, and in capturing the stories of the white firefighters in his
defense of Wilks, see id at 220. But he fails to distinguish between the quality of different
treatment suffered by the incumbent and aspiring minority firefighters, compared to that
experienced by the majority employees.
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sion is entitled to a presumption of regularity, a presumption that it was
executed in good faith, for good reasons. The burden must be on the
majority challenger to prove the invalidity of such a program.335 We
have inherited an unfortunate view of race. Distinctions based on race
should only be seen as invidious if the reasons for the distinction are
invidious under contemporary moral standards. There is nothing im-
moral, and therefore nothing invidious, in government programs aimed
at compensating for a national history of discrimination.336 While it is
appropriate that our laws prohibit wrongful discrimination against white
people, as well as black,337 the level of scrutiny as to what is wrongful
should relate to the actual, not theoretical, invidiousness of the
discrimination.

338

Enhanced procedural opportunities for third party challengers must
not result in substantive regression in the protection of minority rights. 339

I suggest that the greater the procedural protections for non-minorities,
the greater the deference courts should give to state and local programs

335. See, e.g., Wygant, 476 U.S. at 277-78 (holding that the ultimate burden to chal-
lenge a voluntary affirmative action plan rests with challengers); id. at 292-93 (O'Connor,
J., concurring in part) (arguing that challengers bear the burden of proving that an af-
firmative action plan fails constitutional standards).

336. See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 561 (1989) (Blackmun,
J., dissenting).

I never thought that I would live to see the day when the city of Richmond,
Virginia, the cradle of the Old Confederacy, sought on its own, within a narrow
confine, to lessen the stark impact of persistent discrimination. But Richmond,
to its great credit, acted. Yet this Court, the supposed bastion of equality,
strikes down Richmond's efforts as though discrimination had never existed or
was not demonstrated in this particular litigation.

Id. See also Sullivan, supra note 148, at 96 (stating that there are many reasons why
public and private employers may choose to implement affirmative action plans, other
than as remedies for past discrimination, such as to improve the quality of education,
services to minority constituents, ameliorate or avert racial tension over allocation of
jobs, or eliminate a de facto racial caste system. "All of these reasons aspire to a racially
integrated future, but none reduces to 'racial balancing for its own sake.' ").

337. See, e.g., United Steelworkers of America v. Weber, 443 U.S. 193, 200-01 (1979)
(holding that Title VII prohibits discrimination against whites as well as blacks).

338. See, e.g., John Hart Ely, The Constitutionality of Reverse Racial Discrimination,
41 U. Chi. L. Rev. 723, 727 (1974) ("'[S]pecial scrutiny' is not appropriate when White
people have decided to favor Black people at the expense of White people .... [I]t is not
'suspect' in a constitutional sense for a majority, any majority, to discriminate against
itself."). See also Laurence H. Tribe, "In What Vision of the Constitution Must the Law
be Color-Blind?", 20 J. Marshall L. Rev. 201 (1986) (arguing precedential justification for
lesser scrutiny of affirmative action plans). Such assumptions are valid at least as long as
previously oppressed groups retain minority political power. When those who previously
were in the minority become the majority, distinctions based on race become more com-
plicated. See, e.g., Croson, 488 U.S. at 495 (plurality opinion) (stating that the fact that
blacks occupied a political majority at time of the City's implementation of a minority
set-aside plan benefiting non-whites argued in favor of heightened judicial scrutiny). It is
beyond the scope of this Article to resolve such complications.

339. A number of excellent commentators on the procedural problems involving con-
sent decrees avoid addressing the substantive doctrinal considerations at all. See e.g.,
Kramer, supra note 36.
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designed to eradicate discrimination.3" The success of such programs
should be measured by whether they ultimately achieve equality of op-
portunity and effect. As the procedural rules change, so should the stan-
dards for assessing the lawfulness of consent decrees and voluntary
affirmative action plans.34

CONCLUSION

In Martin v. Wilks,342 the Supreme Court responded to pervasive criti-
cism that in their zealousness to resolve systemic employment discrimi-
nation cases by consent decrees, lower courts ignored the legitimate
concerns of nonparty, white employees. But the Wiks decision suffered
from an insensitivity to the pervasive problems of discrimination against
minorities that formed the context for the challenged consent decrees. In
addressing procedure, it lost sight of substance. Congress responded ap-
propriately by enacting legislation aimed at maximizing the utility of
consent decrees in resolving employment discrimination litigation, while
simultaneously protecting the reasonable interests of third parties. Sec-
tion 108, however, is not without its own hazards. Judges who preside
over employment discrimination litigation, and judges faced with subse-
quent challenges to such litigation, must strive to interpret section 108 in
a manner that is sensitive both to the history of discrimination against
minorities, as well as to the rightful interests of majority employees and
aspirants to employment. If used well, this discretion can maximize the
utility and minimize the burdens of consent decrees. Congress, however,
should enrich section 108 to achieve these twin goals, both by requiring
that courts contemplating consent decrees in employment litigation hold
meaningful fairness hearings, and by liberalizing opportunities for inter-
vention by interested third parties.

340. Cf Schwarzschild, supra note 32, at 893 (acknowledging the discretionary nature
of choices among the range of possible remedial plans "because no particular policy
choice for the future follows automatically from the employer's past violation of Title
Vii").

341. Neither Martin v. Wilks, 490 U.S. 755 (1989) nor § 108 addresses the substantive
standards to be applied. While it is beyond the scope of this Article to formulate such
standards, many others have attempted to do so. See, eg., Sullivan, supra note 148, at 96-
97 (arguing in favor of forward-looking, rather than remedial, rationales for affirmative
action plans).

342. 490 U.S. 755 (1989).
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