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larly, in the fuel adjustment case, the matching of proof with issues
might have revealed to all the parties that they were in agreement on
how the PSC should rule on the proposals to set efficiency targets
and on the proposal for partial recovery of fuel costs under the
FAC.%® This might have eliminated the need for expert testimony on
the subjects.

This process of matching proof with issues would promote the de-
velopment of an accurate and efficient record on which to base a de-
cision. Discussions during the pretrial conference would help deter-
mine what proof is needed to settle specific issues, and thus would
improve the efficiency of a proceeding by narrowing and ‘clarifying
the issues-in-dispute. Such discussion would also highlight any miss-
ing evidence that needs to be developed in the record. Finally, this
process should improve an administrative law judge’s understanding
of a case, thereby improving his control over the relevancy of direct
testimony and cross-examination.®®

2. Separating Policy Questions and Questions of Law from Ques-
tions of Fact

Once the first stage of matching proof with issues is complete, pol-
icy issues and questions of law will emerge. Due to to the fact that
these controversies are inherently incapable of being settled in a trial,
they should be set aside and resolved through the use of non-trial
procedures. This would simplify the trial by allowing it to focus
solely on issues whose resolution depends on factual determin-
ations.®”

Unlike issues of law, policy questions may be framed through the
use of proof at trail. Judge Bazelon has provided a pointed example
of the critical distinction between a policy question and factual is-
sues. In deciding whether to ban fluorocarbon propellants from aero-
sol cans, Judge Bazelon identified the policy question as a choice “be-
tween present, well-documented economic dislocation [from closing
fluorocarbon plants] on the one hand, and future, probabilistic harm
to human health [from the fluorocarbons] on the other.”®® To frame
this policy question, he suggested that two factual issues needed to

% See supra note 22 and accompanying text.

¢¢ See B. BovYER, supra note 50, ch. IV, at 42.

87 See 3 K. Davis, supra note 1, § 14:2 at 5-10; Hamilton, supra note 1, at 1157-70.

s Bazelon, Coping With Technology Through The Legal Process, 62 CorNELL L. Rev. 817,
821-22 (1977).
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be resolved: (1) the level of economic dislocation, and (2) the poten-
tial danger to humans.®®

Answers to these two factual questions do not prov1de the answer
to the policy question. Nevertheless, the resolution of these factual
issues inform the decisionmaker of the alternative consequences of
his decision. The agency can then ask the parties to direct their argu-
ments to the policy question itself. In this manner, the agency can
shape its procedures to produce the most effective presentation of
these arguments. With the benefit of focused arguments, the agency
could make its decision openly. This open decisionmaking may also
make the decision more acceptable to the public and produce better
decisions.™

3. Dissecting and Categorizing Proof and Designing Procedures

By the time an administrative judge reaches the third stage of this
proposal, the issues-in-dispute, and the corresponding proofs should
be clear to both the judge and the parties. The purpose of this final
stage is to design the procedures that most effectively evaluate this
proof, and thus resolve the disputed issues.

The procedures should be adapted to the practical needs of the
likely “evidentiary content of the issues.””* The choice of procedure
should depend on a “pragmatic determination whether, and to what
extent, particular procedures . . . are appropriate to the resolution of
the issue in a particular type of case, both in terms of effective reso-
lution of the policy issues and of fairness to parties.””* To accomplish
this, the analysis of the proof must go beyond Professor Davis’ dis-
tinction between general and specific legislative facts. The analysis
must delve into the dlfferent types of evidence that will be
introduced.

Facts can be categorized in a variety of ways and from a variety of
perspectives.” Although the categories may differ depending on the

* Jd. at 822.

 Id. at 823-25.

71 See Kestenbaum, supra note 43, at 701.

" See Robinson, supra note 42, at 504.

™ Professor Davis divides facts into adjudicative and legislative facts and further subdivides
legislative facts into general legislative facts and specific legislative facts. See supra notes 45-49
and accompanying text. Professor Boyer characterizes evidence in four ways: anecdotal testi-
mony, testimony based on condensed or general experience, expert or scientific testimony, and
survey research. B. BoYer, supra note 50, ch. IV, at 67-86. Professor Gellhorn points to seven
methods of proving consumer understanding in FTC false advertising cases: intuitive, diction-
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subject matter of the rulemaking proceeding, the components of
proof can be usefully grouped into three broad categories: empirical
evidence, opinion evidence, and theoretical evidence.” The key to
this third stage is the evaluation of each component of proof through
the use of custom designed procedures. An examination of proce-
dures for the evaluation of two types of empirical evidence will illus-
trate the operation of this stage. These procedures combine the use
of trial procedures with less adverserial methods.

B. A Customized Procedure for the Evaluation of Adopted
Methodologies

Adopted methodologies are those types of analyses that an agency
has had experience with, has evaluated, and has decided are appro-
priate for use as a bagis for its decisions. Nonetheless, the fact that a
methodology has been adopted by an agency does not mean that the
agency will automatically rely on the results generated by its use.
The details of the particular empirical model may still need to be
examined to determine whether the model should form the basis for
the agency’s decision.

In two recent utility rate cases heard before the New York State
Public Service Commission, some evidence can be found of the inef-
fectiveness of conventional trial procedures for examining an adopted
methodology. In both cases, the utility and the PSC staff each
presented a short-term sales forecast for natural gas based on a re-
gression model. After the expert witnesses for each party testified
and were cross-examined, the record in each case was so confused
that the administrative law judges could not use any of the sales fore-
casts. Instead, each judge recommended a compromise sales figure
that averaged the sales forecast of each party.” In one case, even
though the judge thought that both models were “reasonable efforts,”
he still concluded that “it is almost impossible to compare the [two
models] because of the differing data bases, variables, and regression

ary definitions, trade understandings, individual consumer complaints, official notice, partisan
surveys, and nonpartisan surveys. See Gellhorn, supra note 55, at 565-67.

7 This characterization was first suggested in Aqua Slide ‘N’ Dive Corp. v Consumer Prod.
Safety Comm’n, 569 F.2d 831 (5th Cir. 1978), in both the majority, see id. at 838-44, and con-
curring opinions, see id. at 844-45 (Wisdom, J., concurring). See also DeLong, Informal
Rulemaking and the Integration of Law and Policy, 66 Va. L. Rev. 257, 296-97 (1979).

7 Proceeding on Motion of the Comm’n as to the Rates, Charges, Rules and Regulations of
Niagara Mohawk Power Corp. for Elec. Serv., Recommended Decision by Admin. Law Judge
W. Moynihan, N.Y. Pub. Serv. Comm’n Cases 27984, 27985, 27986, at 31 (Dec. 11, 1981).
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- analyses.””® In the second case, the record was clear enough for the
judge to conclude that “[w]}hat we are left with then is-a choice be-
tween two forecasts, neither one of which appears to represent a very
reasonable prediction of rate year sales.”” This confusion, and re-
sulting waste of agency resources, indicates the need for a customized
procedure that would produce a clear record while protecting the in-
terests of both parties.

The following recommendations are shaped from the perspective
that trial procedures are not the most effective method for evaluating
empirical evidence generated by adopted methodologies. Because em-
pirical models are always vulnerable to attack, they can be too easily
undermined in a traditional adversary proceeding.”® The proposed
procedures should protect against such attack by promoting the co-
operative development of models.”®

(1) As a result of the first two stages in the proof dissection, the issues-
in-dispute and alternative proofs for resolving them should be clear to
both the administrative law judge and the parties. At this point, it
should be determined, either by agreement or by order of the judge,
whether empirical evidence is needed to resolve any of the issues. If
empirical evidence is needed, the parties, or the judge, should set forth
both the issue to be resolved and the type of empirical evidence to be
developed. :

(2) The parties should work together to design the empirical model or
to re-evaluate an existing one. Assuming that the use of a regression
model is ordered, the parties should discuss in off-the-record confer-
ences what data and explanatory variables should be used and what
functional (mathematical) relationships are appropriate. Also, the par-
ties should probe the underlying assumptions of the model such as
whether it meets assumptions about independence, homoscedasticity,

7 Id.

7 Proceeding on Motion of the Comm’n as to the Rates, Charges, Rules and Regulations of
National Fuel Gas Distribution Corp. for Gas Service, Recommended Decision by Admin. Law
Judge P. Downing, N.Y. Pub. Serv. Comm’n Case 28158, at 22 (Sept. 22, 1982).

"¢ See Finkelstein, supra note 54, at 213.

7 The core of these procedures is similar to the core of Gellhorn’s recommendations concern-
ing the use of consumer surveys in FTC proceedings. The proposals are similar in that they
suggest that the parties cooperate in the development of the evidence, with specific disagree-
ments to be settled by the hearing examiner. In addition, they both recommend that the final
work product be the potential subject of cross-examination in an adversary proceeding. They
differ, however, in at least two respects. First, while Gellhorn recommends that the primary
responsibility for developing evidence to be placed with the hearing officer, this proposal sug-
gests that it should be left with the parties themselves. Second, Gellhorn chooses to rely on
conventional trial proceedings. In contrast, this proposal opts for the more tailored procedures -
suggested by Finklestein. See Gellhorn, supra note 55, at 567-70. See also supra note 49 and
accompanying text (discussing Finkelstein’s protocols).
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zero mean throughout the range, and a normal shape of data.®® Any
agreements on these matters should be reduced to a stipulation for the
benefit of the administrative law judge.

(3) Disagreements that cannot be settled in the informal discussions
should be taken to the administrative law judge. For example, parties
might not be able to agree on the appropriate data base or all the ex-
planatory variables that should be included in an empirical model. If
this occurs, the parties should each present their arguments to the ad-
ministrative law judge. At this point, the proceeding will become more
adversarial. Nevertheless, the issues will have been narrowed; that is,
they will be limited to the specific differences in approaching the em-
pirical analysis. After argument, the administrative law judge should
issue an order that either resolves the narrow dispute or authorizes the
use of alternative models.

(4) After the model has been designed, and the results generated, the
parties should each analyze the output. If the parties can agree on the
significance of the results, the parties should so stipulate. If they can-
not agree, then each party can file testimony and resort to trial proce-
dures for the evaluation of the completed model.

(5) Once the empirical analysis is converted into testimony and made
available for cross-examination, the differences among the parties
should be clear to both the parties and the administrative law judge.
As a result, the parties should be able to focus their testimonies and
cross-examination on the points in dispute. To facilitate the develop-
ment of an orderly record, Finkelstein’s protocols should be used to
insure that the parties directly address the disputed issues.®* Based on
this five-step systematic development of the specific differences among
the parties, the judge should be able to rule on the significance and
usefulness of the empirical study.

The centerpiece of these procedures is the cooperative develop-
ment of an empirical model. Clearly, the success of this approach
hinges on the ability of the parties to work together in constructing
this model. Unfortunately, at least two obstacles hinder cooperation
among the parties: the ignorant party problem and the model skeptic
problem.

1. The Problem of Ignorant Parties

As a matter of general principle, parties who are ignorant of the

so J. KMENTA, ECONOMETRICS (1971).
81 See Finkelstein, supra note 54; supra note 54 and accompanying text.
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results of a model may be unwilling to cooperate in building a model.
Under step two of this proposal, parties are encouraged to stipulate
to the accuracy of parts of a model, such as the data base or some of
the explanatory variables. An adversary, with his own theory of a
case, may not want to cooperate when unsure of whether the study
will prove detrimental to his interests.

Although the adversarial system is not conducive to cooperation,
several incentives to cooperate exist. Once it is determined under
step one that empirical research is needed, the parties may have a
mutual interest in conducting the research. This depends on the type
of case. For example, if the issue is whether an agency should adopt a
new regulatory policy, and it is unclear whether the policy will in-
crease or decrease a company’s cost of capital, an empirical study
may be desirable to measure the impact of the prospective policy on
capital costs. No party will want the agency to adopt a policy that
will inadvertently increase the cost of capital. Under these circum-
stances, the parties will have substantially similar interests and thus
should have an incentive to cooperate.

Cooperation among the parties may also be enhanced by the effects
of unilateral action. If only one party does the research, the other
parties run the risk that an adverse study will be adopted because no
alternative evidence is in the record.®? In contrast, the party develop-
ing the study runs the risk that the evidence will be rejected after
being attacked during cross-examination. Therefore, where the par-
ties have a mutual interest in determining the effect of the proposed
policy, the parties may have a mutual incentive to cooperate. While
this will not always be the case, the process of negotiating and
presenting specific disputes to the administrative law judge should
still produce a more coherent development and evaluation of the
model than that which is accomplished under traditional trial
procedures.

Another aspect of the ignorant party problem relates to the limited
resources of some parties. A party without sufficient resources to do
an in-depth analysis may only be able to acquire enough expertise to
understand and participate in discussions about building a model.
For example, such parties may be able to discuss what explanatory
variables they want tested in the model, but will not be able to read
all the literature on the subject or conduct any independent runs of

8% As Finklestein suggests, if a party makes an argument without presenting his own model,
“it compels him to bear the risk that should the decision maker decide that a description of the
past is an appropriate basis for prediction, it is his opponent’s description which will be
adopted.” Finklestein, supra note 54, at 239-40,
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the model. Moreover, some parties may not even have the resources
for this minimal level of cooperation; they may only have sufficient
resources to attack the other party’s research through cross-examina-
tion.®® As a result, parties with limited resources may be reluctant to
cooperate in building an empirical model because they may feel they
are at a significant disadvantage when negotiating with parties who
have the resources to learn in advance the consequences of any
agreements.

Although the problem of limited resources may be a major obstacle
to cooperation, the result achieved is probably no worse than when
conventional trial procedures are being used to evaluate empirical re-
search. In an adversary proceeding, a party with resources will know
in advance the implications of using some of the variables or data.
The ignorant parties will have to cope with this difficulty whether
they are negotiating with an informed party or cross-examining its
expert witnesses. Consequently, the procedures for the cooperative
construction of an empirical model may not put the ignorant parties
in a poorer position than they are under conventional trial proce-
dures. In fact, the cooperative procedures may even assist the igno-
rant parties. During the building of the model, the ignorant parties
may become better educated so that they can contribute to the for-
mation of an improved model while protecting their own interests.

Finally, there are two possible solutions to help the parties without
resources. The obvious answer is for the agency to provide funds to
needy parties so they can effectively participate in the informal con-
ferences.®* An alternative, but less satisfactory answer, would be to
structure the cooperative arrangement so that parties with limited
resources need only provide an expert in the substantive area who is
familiar with the type of analysis being used. These parties would not
need to supply a computer programmer, a computer, or data
collectors.

2. The Problem of Model Skeptics

The other fundamental obstacle to cooperation is raised by the
model skeptics — parties that are reluctant to rely on the use of

% Professor Boyer asserts that “lack of financial support for full litigation may dictate a
strategy of exposing fallacies in another party’s position through vigorous cross-examination. B.
BoOYER, supra note 50, ch. IV at 129.

8 For an example of an agency expense-reimbursement program, see 15 U.S.C. § 57a(h)(1)
(1976).
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models for decisionmaking. Such parties question the reliability of
the results of any simplified description of the real world. The model
skeptic, however, should feel comfortable working cooperately be-
cause he still has the opportunity to argue against the use of the re-
sults of the model in step five. Despite this safeguard, if a party op-
poses, in principle, the use of models for decisionmaking, then
neither the use of these suggestions nor conventional trial procedures
will satisfy the party. Cooperation will, therefore, be difficult to
achieve.

In order for these procedures to work, not only is it desirable for
the parties to make an effort towards cooperation, but the adminis-
trative law judge must have the expertise to understand and resolve
disagreements that arise under step two during the cooperative effort
to build a model. Under this proposal the judge will be asked to re-
solve disputes over the selection of explanatory variables, data bases,
and so forth. Without a background in statistics, the administrative
law judge will have great difficulty sorting out these technical
disputes. '

If the New York State Public Service Commission, one of the most
sophisticated state utility regulatory agencies in the county, is repre-
sentative of the level of statistical expertise present at regulatory
agencies, then a serious problem exists. When each of the administra-
tive law judges at the New York State Public Service Commission
was asked to evaluate his/her proficiency in understanding mathe-
matical modeling, only one administrative law judge out of fourteen
considered himself as “highly proficient,” and only four thought that
they had a “good basic working knowledge.” Seven of the administra-
tive law judges thought they possessed only “some understanding” of
mathematical modeling and two declared that they had “little or no
understanding.”®®

The obvious solution to this problem is to upgrade the expertise of
administrative law judges. Administrative agencies were created to
serve as experts in the subject matter under their jurisdiction.®® As
such, agency personnel should develop whatever expertise is needed
for the agency to function as experts. As a practical matter, however,
this may not be a realistic, short-term solution. Some judges may not
be inclined to become experts in empirical modeling or may be too
busy with pending cases to have the time to become educated. More-

® Survey of Administrative Law Judges, New York Public Service Commission, Conducted
by Harold I. Abramson (Dec. 1982) (on file with Albany Law Review).
¢ See 1 K. Davis, supra note 1, § 3:3, at 152-57.
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over, the hiring of new judges with the expertise may be limited by
the rate of attrition in a particular agency and the willingness of the
legislature to appropriate the necessary funds. Another solution
would be to hire “scientific law clerks” to assist the administrative
law judges in understanding statistical conflicts.®” The proposal could
be quickly implemented by hiring one or two “scientific law clerks”
to work on those cases that call for specific expertise.

C. A Customized Procedure for the Evaluation of Unadopted
Methodologies

Unadopted methodologies are those types of empirical analyses
that are unfamiliar to an agency, or are familiar but have not yet
been accepted for use in the decisionmaking process. In contrast to
an adopted methodology, an unadopted methodology needs to be
fully examined to assess its underlying theory and its feasibility. In
short, the agency and parties must educate themselves about the new
methodology before it can be accepted.

The generic financing case provides some evidence of the ineffec-
tiveness of trial procedure for evaluating unadopted methodologies.
In that case, the parties disagreed over the method utilities should
use to finance their construction programs. The PSC staff and the
utilities argued that the solution was to issue more stocks. An inter-
venor argued that the utilities should issue more bonds. In support of
this position, the intervenor prepared two empirical studies, each of
which was based on a different unadopted methodology.

In one study, the intervenor employed a model known as a multi-
criteria optimization model.®® The administrative law judge took the
initiative of educating himself and the parties about the model. In
conjunction with the traditional cross-examination of the expert wit-
ness in a formal hearing, the judge requested the intervenor to pre-
pare a plain language description of the model. Although none of the
parties in the proceeding took issue with the intervenor’s approach,
the PSC staff and utility companies disputed the specifications of the

87 For a discussion of the advantages and disadvantages of using ‘“scientific law clerks,” see
Leventhal, Environmental Decisionmaking and the Role of the Courts, 122 U. Pa. L. Rev. 509,
546-54 (1973). But see Bazelon, supra note 68, at 828. While PSC Administrative Law Judges
are assisted by “engineering staff assistants,” the judges do not have assistants with expertise in
empirical modeling.

s For a description of the model, see Proceeding on Motion of the Comm’n to Investigate
the Fin. Plans for Major N.Y. Combination Elec. and Gas Cos., Recommended Decision by
Admin. Law Judge J. Harrison, N.Y. Pub. Serv. Comm’n Case 27679, at 83 (Feb. 1, 1982).
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model.*® The judge, in rejecting the results of the model, concluded
that “multi-criteria. optimization is potentially a valuable tool in
financial planning” and encouraged the other parties to cooperate
with the intervenor to further develop the usefulness of the model.®®
Even the intervenor candidly acknowledged that the model needed
additional refinement, and recommended further collaborative work
among the parties.®” Despite these constructive proposals, the model
was eventually rejected by the PSC. More importantly, the case
failed to establish any procedures that would have provided a means
for refining the model.*?

This example serves to highlight the limitations of trial procedures
for evaluating unadopted methodologies. In placing the entire burden
of proof on the intervenor, the agency compelled the party to demon-
strate that the application of a new methodology satisfied everyone
else’s vision of how realistic the model must be to be useful for deci-
sionmaking. The only task assigned to the other parties was to
demonstrate the weakness of the model through cross-examination.
In contrast to the controversy discussed in the adopted methodology
section, the adverse parties never presented a version of the model
that they thought was sufficient to resolve the issue. Although the
parties made specific criticisms, they were never required to cooper-
ate with the intervenor to determine whether the model could be-
come a useful decisionmaking tool. _

While it is not suggested that the model in question should have
been relied on, it is clear that the use of trial procedures is not con-
ducive to evaluating an unadopted methodology. What is needed is a
non-adversarial approach that would look more favorably upon the
use of unadopted methodologies in making regulatory decisions. The
procedures should promote a mutual, nonpartisan understanding of
the unadopted methodology. Although there are many ways for the
educational process to take place, the following proposal is suggested
as a method which would fulfill this purpose:

(1) When a party wishes to introduce an unadopted methodology, the
party should petition the agency to examine the proposed model. The
petitioner should have the initial burden of showing that the method-
ology has been sufficiently developed for consideration in regulatory
proceedings. This burden should not be difficult to meet; for example,

® Jd. at 85.

w Id. at 91.

" Id. at 73.

** Proceeding on Motion of the Comm’n to Investigate the Fin. Plans for Major N.Y. Gas
and Elec. Cos., N.Y. Pub. Serv. Comm’n Case 27679, Op. No. 82-22, at 52 (Oct. 18, 1982).
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a “showing . . . sufficient to require reasonable minds to inquire fur-
ther” may be all that is necessary.®® This initial burden should only be
used to screen out methods whose theoretical underpinnings are still in
need of refinement.

(2) After the agency has decided that the initial showing has been
made, the agency should form a committee of agency staff, intervenors,
and company representatives for the purpose of studying the method-
ology. The agency should also establish a timetable for the committees
activities. The members of the committee should conduct a thorough
literature search, consult outside experts, and try to conform the meth-
odology to the agency’s needs. For example, if a committee had been
assigned to study the multi-criteria optimization model, the committee
members could have evaluated different objectives and structural con-
straints for the model. Based on this cooperative research, a recom-
mendation should be made to the agency suggesting that either the
method be applied to a particular case, or that it be subject to further
study according to a proposed timetable. If the committee recommends
that the method be applied, the report of the committee should con-
tain guidelines for its application. Therefore, instead of the methodol-
ogy appearing unexpectedly in a case, the methodology would appear
after the agency and the parties, have had an opportunity to study it in
a non-adversarial setting.

(3) If the committee recommends that the methodology be utilized in a
particular case, the unadopted model should then be evaluated through
the use of the suggested procedures for adopted methodologies. To re-
iterate, the methodology should be specified in an informal conference,
specific disagreements should be settled by the administrative law
judge, and each party should be permitted to submit testimony based
on its own evaluation of the model’s results.

(4) After experimenting with an unadopted methoddlogy, the agency
should review the results achieved to determine its utility in resolving
future conflicts. At this juncture, the agency has three options. It can
declare the model “adopted” and make it available as a decisionmak-
ing tool. Alternatively, the agency can refer the model back to the com-
mittee for further study or suspend research until the state of the art
becomes more sophisticated. '

Through the use of these procedures, a methodology may be of
utility to a proceeding despite its initial unfamiliarity. Moreover, by
evaluating the methodology in a non-adversarial setting, the model
might be less threatening to parties. As a result, parties might be

9 See DeLong, supra note 74, at 299 (quoting Vermont Yankee Nuclear Power Corp. v. Nat-
ural Resources Defense Council, Inc., 435 U.S. 519, 554 (1978)).
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more inclined to cooperate in determining whether the methodology
might be useful for decisionmaking.

The remaining problem in this proposal is distinguishing between
adopted and unadopted methodologies. When adverse parties pro-
pose to use the same methodology for a purpose that has already
been used by the agency, as occurred in the two sales forecast cases,
the procedures for adopted methodologies should apply. Conversely,
when only one .party proposes the use of a methodology, and the
methodology has never before been presented to the agency, it is ob-
vious that the proposed procedures for evaluating an unadopted
methodology should be utilized.

It is, of course, the borderline cases that present the problems. For
example, how should a methodology be characterized if a party pro-
poses to employ a methodology that has been used by the agency but
has never been applied in that particular context? For these type of
cases, guidelines need to be developed, in order to avoid the abuse of
procedures by the agency and the parties. The risk is that the proce-
dure for dealing with unadopted methodologies might offer a conven-
lient way to avoid the inconvenience of learning and evaluating new
decisionmaking tools. This could occur if the agency is permitted to
assign the proposal to a committee where the proposal might remain
interminably. Therefore, in developing guidelines, the presumption
should be in favor of classifying a methodology as “adopted” unless
strong arguments can be made that the procedures for an unadopted
methodology are applicable. With experience, more detailed guide-
lines should be developed concerning when to use each of the pro-
posed procedures. . ‘

Several potential benefits emerge from the process of dissecting
and categorizing proof and designing procedures to most efficiently
reach conclusions. First, the process of categorizing components of
proof should promote the development of an adequate record by
highlighting the most reliable evidence. This will occur because the
formation of a hierarchy of evidence is implicit in the dissection of
proof. It has been suggested as a rough principle “that empirical
studies are preferred, that well-buttressed expert opinion is accept-
able if empirical studies are unavailable, and that theoretical analyses
unsupported by empirical data might be adequate under some cir-
cumstances.”® This perspective on the relative quality of dissected
proof should aid an administrative law judge in weighing the evi-

™ Id. at 297.
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dence and should also disclose where additional evidence is needed.®®
Second, the cooperative development of empirical models should also
improve the record by encouraging parties to accept the responsibil-
ity of deciding when a model is accurate enough for use in the deci-
sionmaking process. This would be a substantial improvement over
the current practice where the parties’ only task is to attack the relia-
bility of their adversary’s methodology. Finally, the stage three pro-
cess of matching procedures with evidence should promote the selec-
tion of effective procedures for evaluating evidence.

IV. ConcrusioN

Serious charges have been leveled against the use of conventional
trial procedures for resolving complex policy questions, with the use
of cross-examination receiving the brunt of the criticism. The right to
cross-examination, however, is so engrained in our system of regula-
tion®® that it is unrealistic to suggest that it be eliminated. Moreover,
when used properly, the opportunity to cross-examine witnesses can
be a valuable tool for evaluating evidence and developing a record on

% The marginal cost decision, see supra notes 29-35 and accompanying text, provides several
examples of this aspect of proof disection. In discussisng the nature of the proof appropriate for
the case, the PSC stated it “contemplated a discussion extending beyond the mere question of
the soundness of marginal cost theory as a theory; but not so far as to attempt to resolve
questions about how specifically to measure marginal costs, for] how precisely to reflect them in
rates.” Proceeding on Motion of the Comm’n as to Rate Design for Elec. Corps., Opinion and
Order Determining Relevance of Marginal Costs to Elec. Rate Structures, N.Y. Pub. Serv.
Comm'n (Aug. 10, 1976).

Consistent with this hierarchy of proof, the PSC began its analysis of the record by recogniz-
ing “nearly unanimous agreement among the parties that marginal cost pricing is, in the ab-
stract and given the assumptions of the underlying theory, sound and unobjectionable.” Id. at
16. The PSC then proceeded to address the practical problems raised in the case.

One of the practical problems concerned the problem of second best:

The theory of second best . . . involves the question of the extent to which all other
prices in the economy besides electricity deviate from marginal costs. Without knowledge
and assessment of such deviations, the opponents maintain, there can be no certainty
that the use of marginal costs in electric rate structures alone will in fact make for the
more efficient allocation of society’s resources that marginal cost theory contemplates,
since it is the prices of various goods and services relative to one another that is perti-
nent in affecting buyer decisions.
Id. at 14-15. In a ruling, the hearing examiners pointed out that witnesses supporting marginal
cost pricing have concluded that second-best considerations do not diminish the superiority of
marginal cost-based rates for electricity over the present pricing structure. Aside from the use
of theoretical assertions, the examiners afforded parties the opportunity to rebut this evidence.
Because no party submitted such testimony, the PSC relied on “the only affirmative non-hypo-
thetical testimony” to reject the second-best problem. Id, at. 28,
% See B. BOvER, supra note 50, ch. IV, at 19-20.
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which to base a decision. Therefore, rather than propose absolute al-
ternatives to the use of trial procedures, it is more practical to deter-
mine how agencies can modify existing procedures in order to become
both more efficient and more accurate.

In this proposal for proof dissection, many suggestions have been
incorporated that should help an administrative law judge to narrow
the issues-in-dispute. Proof should be matched with, and the policy
issues and questions of law should be separated from, the issues sub-
ject to proof. The proof should then be dissected and procedures
designed to effectively evaluate the components of proof. Through
this process, an administrative law judge should be able to restrict
and focus the opportunity for the cross-examination of witnesses. It
is unrealistic, however, to expect that all the proof in large cases can
be dissected and the procedures designed in the detail suggested
here. It would take too much time and the procedural structure of
the cases would become unmanageable. Realistically, this last stage
for resolving complex policy questions should be utilized for the most
important and complicated evidence in a large case.

Finally, the details of these recommendations for dissecting proof
are not critical to this proposal. The details will undoubtedly need to
be modified and refined in practice. They are provided only to convey
an overall scheme of how proof dissection can work. It is the underly-
ing concept that is important: the concept of narrowing the issues in
dispute and matching procedures with the components of proof.
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