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we look to the aims of the communication. If the communication is in
anticipation of or designed to prompt official proceedings, the
communication is protected.'?

The problem with the analysis of the dissent is that, here again, none of
the authorities cited begin to support its notion that to whom the
communication is directed is irrelevant and all involved communication to
judicial or quasi-judicial officers or entities.'” This is most true of the
Restatement, which the dissent quite literally uses to begin and end its
analysis. As described earlier, given the fact that the Restatement uses cases
involving reports to the police as the primary source material for the entire
public interest qualified privilege, it is inconceivable that the Restatement can
be legitimately cited for the proposition that police reports should be accorded
an absolute privilege.'”

3. The Nadar of Aberrant Interpretation of the Police Reporting
Privilege

Subsequent to Williams, and still without guidance from the Supreme
Court of California, lower courts in California, usually without analysis,
simply began adopting the position of Williams and the Fenelon dissent on the
one hand or the Fenelon majority on the other. Quantitatively, the Williams
view prevailed, and California became the first jurisdiction in history in which,
at least among a core group of middle-level appellate courts, the police
reporting privilege was being mischaracterized as absolute.'*®

123. Id. at 372 (internal cirations omitted).

124. Fenelon, 273 Cal. Rpur. at 371-72. Perhaps the best example of this is Pettitt v. Levy, 104 Cal.
Rptr. 650, 652 (Cal. Ct. App. 1972) which, in complete contradiction to Justice Benke’s assertion, relied
exclusively on the fact that the statements were made during a quasi-judicial proceeding and directed at
quasi-judicial officers, stating:

Any publication made in a city planning commission or city council proceedings is within

the protection of that section though the proceedings are not strictly judicial. The privilege

extends to persons who are not parties but who are in the position of the defendants herein,

being witnesses or interested members of the public desiring to oppose the granting of a

variance to plaintiffs. (citations omitted).
Pertirz, 104 Cal. Rpur. at 652.
See also Block v. Sacramento Clinical Tales, Inc., 182 Cal. Rptr. 438 (Cal. Ct. App. 1982) (statements made
to district attormey); Brody v. Montalbano, 151 Cal. Rptr. 206 (Cal. Ct. App. 1978) (statements made to
school board); Izzi v. Rellas, 163 Cal. Rptr. 689 (Cal. Ct. App. 1980) (statements made by attorney in
response to offer to set aside default judgment); Herzog v. “A” Co., 188 Cal. Rptr. 155 (Cal. Ct. App. 1982)
(section 47 inapplicable to litigation contemplated in bad faith); Lerette v. Dean Witter Org., 131 Cal. Rptr.
592 (Cal. Ct. App. 1976) (statements made in demand letter preliminary to a judicial proceeding).

125. See supra notes 54-57 and accompanying text.

126. See Hunsucker v. Sunnyvale Hilton Inn, 28 Cal. Rptr. 2d 722 (Cal. Ct. App. 1994) (relying on
Williams, 181 Cal. Rptr. at 423; Fenelon, 273 Cal. Rptr. at 371-74; RESTATEMENT (SECOND) OF TORTS §
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(a) Perpetuating the Unprecedented and Stating the Unthinkable:
Hagberg v. California Federal Bank

This trend reached its nadar in Hagberg.'” Hagberg involved a Hispanic
female who sought to cash a Smith Barney check.'?® Instead, she found herself
handcuffed, searched, and questioned by police and told she “looked like a
criminal” by a bank employee.”” Subsequently, she alleged that she was
subjected to private racial profiling by California Federal-—that the bank
branch had a policy of singling out minority patrons and subjecting them to
stricter security measures and higher fraud alert, that she herself was subjected
to this policy, and that pursuant to this policy California Federal called the
police and reported that she was attempting to cash a counterfeit check.'®
Based on the foregoing, Ms. Hagberg brought an action for violation of her

598, supra note 1). See also Berioz v. Wahl, 100 Cal. Rptr. 2d 905 (Cal. Ct. App. 2001) (reports made to
the police in Mexico received only a qualified privilege, contrasted them with police reports made in
California); Passman v. Torkan, 40 Cal. Rptr. 2d 291 (Cal. Ct. App. 1995) (citing Williams, 181 Cal. Rptr.
at 23, in support of holding that letter to district attorney absolutely privileged); Fremont Comp. Ins. Co.
v. Super. Ct. of Orange County, 52 Cal. Rptr. 2d 211, 216-17 (Cal. Ct. App. 1996), holding that reports to
the district attorney and Department of Insurance Fraud Bureau are absolutely privileged. This holding, as
with Passman, would appear to be beyond dispute, and Fremont actually used Fenelon to support its
conclusion, to wit:
[t]he central point of the Fenelon majority was that reports outside a judicial or “quasi-
Jjudicial” context lacked “safeguards” such as notice, hearing and review. (citations omitted).
But such, or similar, safeguards certainly inhere in reports to prosecutors and the Department
of Insurance Bureau of Fraudulent Claims. As to prosecutors, by definition anything they
do with a report of workers’ compensation fraud (beyond, of course, investigating the claim),
will entail notice, hearing and review. As to the fraud bureau, a statute specifically protects
the person being investigated against “unwarranted injury” by making the bureau’s
investigation not subject to public inspection for the period of the investigation except
insofar as the police or other law enforcement agency request it. (Ins. Code. § 1872.3, subds.
(D) & (e)).
Fremont, 52 Cal. Rptr. 2d at 216-17.
Fremont, supra intra, went on to disagree with Fenelon, supra intra, regarding police reports, but in doing
so relied exclusively on the dissent in Fenelon, supra intra, and Williams, supra intra; Johnson v. Symantex
Corp., 58 F. Supp. 2d 1107 (N.D. Cal. 1999) (relying on Williams, supra intra line of cases.). But see, Devis
v. Bank of Am., 77 Cal. Rptr. 2d 238 (Cal. Ct. App. 1998):
[a]lthough some recent case law holds that the section 47 privilege is absolute, so that
it cannot be defeated by a showing of malice (citations omitted), we believe that
controlling authority establishes that the privilege applies only if the erroneous report
to the police is made in good faith. (citations omitted).
Devis, 77 Cal. Rptr. 2d at 242.
127. Hagberg v. Ca. Fed. Bank, 81 P.3d 244 (Cal. 2004).
128. Id. at 245.
129. Id. at 246.
130. M.
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civil rights, i.e., discrimination based on race by a public accommodation, and
for false imprisonment.'*! The bank countered by claiming that everything
alleged was absolutely privileged by § 47(b) because the police were called.'”

The case went all the way up to the Supreme Court of Catifornia.'** The
court squarely addressed the issue of whether the police reporting privilege
was absolute or qualified, and on January 9, 2004, by a bare majority, the court
became the first court of last resort in the three hundred fifty year history of
privilege law to hold that the police reporting privilege was absolute.'*

The seven member court was deeply divided. The dissent, in an opinion
written by Justice Janice Rogers Brown and joined by Justices Baxter and
Werterger, favored retaining a qualified privilege for police reports.'” The
dissent based its conclusion on the history of and policies behind the
development of privilege law in California, California case law, and, perhaps
most critically, the relationship of § 47(b) to other California statutes to which
the privilege is relevant, including and especially those statutes dealing with
reporting child and elder abuse.'*

The four members of the court constituting the majority, in an opinion
written by Chief Justice George and joined by Justices Chin, Kennard, and
Mareno, held that the police reporting privilege was absolute.””’ As the
opinion is among the first to ever hold the privilege absolute and the first
written by a court of last resort to do so, it faced a significant challenge in
marshalling authority in support of its position. It does not appear that the
challenge has been met; the arguments used often appear to lack support and
relevance, and portend consequences that are unsettling.

Specifically, after giving some of the facts and quoting § 47(b), the court
began its analysis by reciting a statement of privilege policy. The court stated:

{w]e have explained that the absolute privilege established by section
47(b) serves the important public policy of assuring free access to the
courts and other official proceedings. It is intended to *““assure utmost
freedom of communication between citizens and public authorities
whose responsibility is to investigate and remedy wrongdoing.” We
have explained that both the effective administration of justice and the
citizen’s right of access to the government for redress of grievances
would be threatened by permitting tort liability for communications

131. Id.

132. Hagberg, 81 P.3d at 246.

133. Id. at 248.

134. Id.

135. Id. at 261.

136. Id. at 261-62 (Brown, J., dissenting).
137. See Hagberg, 81 P.3d at 244,
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connected with judicial or other official proceedings. Hence, without
respect to the good faith or malice of the person who made the
statement, or whether the statement ostensibly was made in the
interest of justice, “courts have applied the privilege to eliminate the
threat of liability for communications made during all kinds of truth-
seeking proceedings: judicial, quasi-judicial, legislative and other
official proceedings.” (citations omitted; emphasis in original.)'*®

Few could quibble with this premise; it is, however, irrelevant to the
police reporting privilege. It is, instead, by its very terms, an articulation of
the judicial, i.e., “judicial, quasi-judicial, legislative, and other official
proceedings,”" privilege.

Further indication that the majority is relying on policies not applicable
to the police reporting privilege flows from the language quoted above to the
effect that “access” to the police would be “threatened” if malice triggered
liability."*® Again, such a notion is untenable. As discussed earlier, every
other jurisdiction in the country still extends only a qualified privilege to
police reports.'! If the majority is correct, this means that the citizens of these
jurisdictions have never had, and still do not have, effective access to the
police. The same situation exists in California. In the words of the dissent:

Section 47(b) was enacted in 1872, and its relevant language has
existed since an 1873-1874 amendment. Not until 1982, however,
was it ever applied to reports to police. (citation omitted). For more
than a century prior to Williams, the citizens of California reported
crimes to police, and there is no evidence they were hesitant to do so
because of the common law rule that such reports were subject to only
a qualified privilege.'*

Thus, the majority premises its entire discussion on a thesis that would
seem to be irrelevant and at odds with over a century of Californian and
American jurisprudence and history.

Next, the court recites a plethora of cases that have discussed and applied
the judicial privilege in the judicial and quasi-judicial context.'® The
discussion is accurate, but, as with the judicial privilege policy statement that
began its discussion, it would seem to be irrelevant to the police reporting
privilege.

138. Id. at 249.

139. Id.

140. Id.

141. See supra notes 48, 112 and accompanying text.
142. Hagberg, 81 P.3d at 260 (Brown, J., dissenting).
143. id. at 249.51.
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Then, the court finally turns to a discussion of cases dealing with police
reports. Here, the court focuses on the only thing it can—the line of cases
beginning with Williams and the dissent in Fenelon.'** The flaw in this line
of cases has been discussed earlier in this article; the discussion need not be
repeated here. It is in trying to bolster the credibility of Williams and the
Fenelon dissent, however, that the court’s reasoning becomes troubling, thus
warranting scrutiny.

In an attempt to bolster Williams, the Court states:

In the years following the decision in Williams, (citation omitted) and
the developing weight of authority adhering to its holding and
applying the section 47(b) privilege to various communications
intended to instigate official investigation into wrongdoing, the
Legislature has amended section 47(b) without indicating disapproval
of those cases.'*

There are at least two problems with the majority’s legislative inaction
argument. First, to the extent that this argument is relevant, it completely
undercuts the majority’s position when it is applied to § 47(b). As discussed
earlier, the relevant language of § 47(b) has existed since 1872. From that
time until the decision was issued by the middle level appellate court in
Williams in 1982, every California court, including the California Supreme
Court on at least three occasions, had held that the police reporting privilege
was qualified.’* During this period, § 47(b) was amended six times, but
never, in all of these decades, amended in response to those cases that the
majority views as inconsistent with the statute.'*’ In addition, Fenelon, which
disagreed with Williams, “has also existed for 13 years without any legislative
response,”'® and Devis v. Bank of America has existed for seven years.'*
Thus, in direct contradiction to the majority’s conclusion, the legislative
inaction argument supports the view that the police reporting privilege is
qualified.

Beyond this, however, the entire legislative inaction argument is
invariably troubling. California courts have called it a “slim reed.”"®® Too

144. Id. at 251-56.

145. Id. at 255.

146. Miller v. Fano, 66 P. 183 (Cal. 1901), overruled by Hagberg, 81 P.3d at 244; Gogue v.
MacDonald, 218 P.2d 542 (Cal. 1950); Hughes v. Oreb, 228 P.2d 550 (Cal. 1951); Turner v. W. Union Tel.
Co., 257 P.2d 15 (Cal. 1953), overruled by Hagberg, 81 P.3d at 244.

147. CAL. C1v. CoDE § 47 (Deering 2005) (Historical Note); see also Lewis v. Dunne, 66 P. 478, 482
(Cal. 1901) (act declared unconstitutional).

148. Hagberg, 81 P.3d at 261 {Brown, J., dissenting).

149. Devis, 77 Cal. Rptr. 2d 238.

150. Quinn v. California, 539 P.2d 761 (Cal. 1975).
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often it is used, as the majority has used it here, to justify a position which
finds no substantive support in the plain meaning or legislative history of a
statute.'*!

The other statutory interpretation argument advanced in an attempt to
support Williams is that that § 47(b) is somehow unique and therefore requires
interpretation to begin with. On this point, this majority states:

As one court explained, with reference to the many sister-state
decisions cited by the Fenelon majority, “eighteen of the nineteen
cases merely apply the common law privilege for good faith
communication between interested parties. . .or similar case law
precedent. While the nineteenth case, [citation], did involve the
application of a statutorily created privilege, the possibility of an
absolute privilege did not arise because the statute at issue explicitly
applied only to communications made in ‘good faith.” [Citations] In
none of the nineteen cases was the scope of a statutory privilege for
‘official proceeding(s)’ discussed.” (citation omitted)."*

This argument is troubling as well. As is clear from the plain meaning of
§ 47(b), the statute is nothing more than a codification of the common law
judicial privilege as articulated and typically applied in American
jurisprudence. In relevant part, the statute states as simply and directly as can
be formulated that an absolute privilege applies to any “legislative proceed-
ing,” “judicial proceeding,” and “other proceeding authorized by law.”'* It
is difficult to imagine a more straightforward articulation of this absolute
privilege, or one that more simply and directly tracks the common law. The
formulation is not unique and requires no unique interpretation. In the words

of the dissent:

the majority does not dispute[] that the overwhelming weight of
authority in the rest of the country is that a qualified, not absolute,
privilege applies to reports to police. While the majority dismisses
this authority on the ground that cases from our sister states do not
discuss statutes with language similar to that of section 47(b), the
majority does not in fact rely on the language of section 47(b) in
reaching its conclusion regarding the scope of immunity for reports to
police. Rather, it relies primarily on case law interpreting section
47(b), which in turn relies solely on the public policy consideration
that citizens need open channels of communication with the police.

151. See id.; Hagberg, 81 P.3d at 261 (Brown, J., dissenting).

152. Hagberg, 81 P.3d at 254 (quoting Johnson v. Symantec Corp., 58 F. Supp. 2d 1107, 1112 (N.D.
Cal. 1999)).

153. CAaL.Civ.CODE § 47(b).
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Typically when construing a statute, we seek to determine the
Legislature’s intent. Here, the majority virtually ignores its obligation
to interpret the statute . . . . By failing to examine legislative intent, the
majority overlooks the critical fact that the Legislature has already
restricted the open channels of communication so central to the
majority’s position.'**

In an attemnpt to bolster the dissent in Fenelon, the majority quotes with
approval from that dissenting opinion. Specifically, the majority states:

As Justice Benke pointed out in her dissent in Fenelon, prior case law
establishes that the critical question is the aim of the communication,
not the forum in which it takes place. If the communication is made
“in anticipation of or [is] designed to prompt official proceedings, the
communication is protected.” (citation omitted).'>

The problem here is that the majority omitted the first portion of the
paragraph from which it is quoting. The omitted portion states that the
“Restatement require[s]” the courts to look to the “aim[s] of the
communication” and thereby compels the conclusion that the police reporting
privilege is absolute.'® As stated previously, there is no better authority than
the Restatement for the contrary conclusion that the police reporting privilege
is qualified; cases so holding form the very basis of the relevant section of the
Restatement. The majority avoids dealing with this eminent, contrary
authority by simply omitting any reference to the Restatement and by quoting
Justice Benke’s words without including the reference to the Restatement she
misconstrued.”” Given the continued misinterpretation of the Restatement
(Second) of Torts by the California courts, it is perhaps past time to let the
cases that form the basis of the police reporting privilege of § 598 speak for
themselves. The relevant language of these cases is set forth below, in its
entirety. '

154. Hagberg, 81 P.3d at 261 (Brown, J., dissenting).

155. Id. at 254

156. Fenelon, 273 Cal. Rptr. at 372.

157. Compare Hagberg, 81 P.3d at 254 with Fenelon, 273 Cal. Rptr. at 372.

158. Marsh v, Commercial & Sav. Bank of Winchester, Va., 265 F.Supp. 614 (W.D. Va. 1967):
From the facts in the case at bar, we see that the two bank employees responded to questions
asked them by investigating police officers at the bank, and later in Roanoke at the police
station. This participation was a non-officious act of cooperation with the officers who had
a legal duty to apprehend the bank robber, while the employees had a social and moral duty
to cooperate. We find, as a matter of law, that the two occasions, upon which the plaintiff
alleges the defamation occurred, were occasions of qualified privilege.

Marsh, 265 F.Supp. at 621.
Newark Trust Co. v. Brewer, 141 A.2d 615 (Del. 1958):
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Finally, near the conclusion of its analysis, the majority states:

345

Since the imputation of the crime of forgery was made . . . to a police officer in connection
with the latter’s official duty to investigate the forgeries, it was clearly a privileged utterance,
if made without malice. (citation omitted). Counsel were and are agreed upon the
applicability of this principle of law.

Newark Trust, 141 A.2d at 617.

Hutchinson v. New England Tel., 214 N.E.2d 57 (Mass. 1966):
The pertinent principles are well established, but difficulty lies in their application to
somewhat novel facts. We assume that Mrs. Doyle’s statements to the police amounted to
the charge of a crime against the plaintiff, and constituted slander for which she and the
company might be liable. These statements were conditionally privileged. (citation omitted).
Public policy demands that police investigations should not be thwarted by inability to obtain
answers from persons who know the facts but fear civil actions. It is the duty and right of
every citizen, when called upon by the proper officer, to communicate information as to the
commission of a crime. (citations omitted). As the absence of express malice is conceded,
there remains the question whether the privilege was lost because the charge was made
recklessly.

Hutchinson, 214 N.E.2d at 59.

Faber v. Byrle, 229 P.2d 718 (Kan. 1951):
Touching the question involved in the first cause of action, namely, defendant’s statement
to an officer, we have held a communication to an officer of the law charging a person with
a crime, made in an honest effort to recover stolen property and for the purpose of detecting
and punishing the criminal, is privileged and that where in such an action there is no proof
of malice, a demurrer to the evidence is rightly sustained. (citation omitted). In a later
similar slander case, (citation omitted) we said: ‘It is true, as defendant contends, that it is
the duty of every one to assist in the detection of crime, and to that end he should com-
municate to the proper officer what he knows regarding the commission of a crime (citation
omitted). Statements in themselves slanderous are protected as privileged if made in good
faith in prosecuting an inquiry into a suspected crime.’ (citation omitted).
Faber, 229 P.2d at 722.

Joseph v. Baars, 125 N.W. 913 (Wis. 1910):
[The defendant must show that he spoke the slanderous words to an officer of the law
charged with the power or duty to arrest or prosecute (or one whom he honestly believed to
be such officer) in good faith believing his communication to be true and acting simply from
a sense of public duty. (citation omitted) ‘For the sake of public justice, charges and
communications which would otherwise be slanderous are protected if bona fide made in the
prosecution of an inquiry into a suspected crime.” There must be good-faith belief in the fact
that a crime has been committed and good-faith belief that the person to whom
communication is made is a proper person or officer with whom the information should be
lodged to the end that justice should be vindicated.

Joseph, 125 N.W. at 913-14.

Popke v. Hoffman, 153 N.E. 248 (Ohio Ct. App. 1926):
Certainly this information, if given in good faith to a police officer in the line of his duty,
would be under a qualified privilege, and no action for slander would lie in the absence of
evidence showing that the information was moved by actual malice in making the statement.
Under the holding of the courts, the occasion would rebut the prima facie inference of
malice, and the burden would rest on the plaintiff to show malice, in fact, before he would
be entitled to recover.

Popke, 153 N.E. at 249.
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A statement to the police that is designed to prompt investigation of
crime is not different, in this respect, from statements designed to
prompt investigation into the tax exempt status of a hospital, the
failure of an entity to honor a contractual obligation to a charitable
trust, the failure of a real estate broker to release funds from escrow,
the complaint of a physician that another physician performed
unnecessary surgery, or the many other examples noted above of
complaints intended to elicit administrative action.'”

Here the majority has confused the judicial privilege with the police reporting
privilege. This is the same error that was made by the Oregon Appellate Court
and that was corrected by the Oregon Supreme Court in Delong.'®

After completing its discussion of the police reporting privilege, the court
attempted to justify its conclusion by relating it to child and elder abuse
reporting statutes and state Civil Rights statutes. It is here that the majority’s
opinion becomes unsettling.

C. Undermining Child and Elder Protection Statutes

One of the unsettling consequences of the majority’s misinterpretation of
§ 47(b) is that the California Supreme Court has now put in place a system in
which the reporters of the crimes of child and elder abuse receive less
protection than reporters of any other crime in the California penal code.
Within the matrix created by the court, the reporters of these two crimes are
the only reporters denied the absolute access to the police that the court
believes vital to a functioning criminal justice system. To the extent that the
majority opinion sends a message to the reporters of these two horrific crimes,
- one shudders to think what it is.

Specifically, Penal Code § 11172, subdivision (a) (§ 11172(a)), enacted
in 1980, extends an absolute privilege to statutorily mandated reporters of

159. Hagberg, 81 P.3d at 254.
160. See Delong, 13 P.3d at 1012. There is one other distinction. Typically, complaints to the quasi-
judicial agencies mentioned are not alone sufficient to authorize a deprivation of liberty, but, as the
majority’s own language suggests, are “intended to elicit administrative action.” Hagberg, 81 P.3d at 254.
By contrast, a report to the police is in and of itself enough to impose a significant deprivation of liberty,
including being arrested, detained, handcuffed, interrogated, searched, photographed, fingerprinted, subject
to force (even deadly force), etc. In the words of Justice Brown,
The ramifications of an intentionally false report of suspected criminal activity to police are
enormous. Citizens arrested pursuant to such a report will be stigmatized, and forever
thereafter have to note the arrest on job, credit and housing applications. Assertions that the
charges were dropped, and of ones actual innocence, will fall on deaf ears.

Hagberg, 81 P.3d at 264 (Brown, J., dissenting).
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child abuse or neglect under the Child Abuse and Neglect Reporting Act.'®!
The same section extends a qualified privilege to nonmandated reporters, i.e.,
to any person who, though not statutorily mandated, chooses to make such a
report.'® Further, § 11172(a) specifically provides for civil liability against
nonmandated reporters if they maliciously file a false report.

In the words of the statute, if:

it can be proven that a false report was made and the person knew that
the report was false or was made with reckless disregard of the truth
or falsity of the report, { . . . then] any person who makes a report of
chiid abuse or neglect known to be false or with reckless disregard of
the truth or falsity of the report is liable for any damages caused.'®

Welfare and Institutions Code § 15634, subdivision (a) (§ 15634(a)), enacted
in 1985, contains a similar provision for reports of elder and dependent-adult
abuse.'® In discussing the Child Abuse and Neglect Reporting Act, the
majority states that “[tlhere is evidence that in enacting the child abuse
reporting provisions, the Legislature understood that the general rule was that
reports to the police concerning criminal activity were privileged.”'s’

Based on the foregoing, the only plausible conclusion is that those who
report crimes to the police generally receive a qualified privilege, nonman-
dated reporters of child abuse continue to receive this qualified privilege, and
individuals who are mandated by statute to report a specific crime receive
extra protection from liability—an absolute privilege.'® In this way reporting
is encouraged, maliciously filed false reports are discouraged, and mandated
reporters get the increased, meaningful, and absolute protection they deserve
and indeed must have in order to give the entire statutory scheme the best
chance of working.'®” Yet, remarkably, the majority reached the opposite
conclusion—that reports to the police typically receive an absolute privilege
and that the legislature purposefully chose to downgrade the protection
extended to nonmandated reporters of child abuse to a qualified privilege.'®

It is difficult to know how to respond to such a conclusion. It is, at best,
utterly inconsistent with the goals of the California legislature. In any event,
the majority’s conclusion results in the victims of the crimes of child and elder

161. CAL. PENAL CODE § 11172(a) (Deering 2005).

162. Hd.

163. Id.

164. CAL. WELF. & INST. CODE § 15634(a) (Deering 2005).

165. Hagberg, 81 P.3d at 256, n.6.

166. See, e.g., Storch v. Silverman, 231 Cal. Rptr. 27, 31 (Cal. Ct. App. 1986) (Legislature sought to,
inter alia, increase reporting of child abuse by granting absolute immunity to mandatory reporters.).

167. Id.

168. Hagberg, 81 P.3d at 256 n.6.
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abuse being the least valued in terms of protecting those who report the crimes
committed against them. The reporter of every other crime receives an
absolute privilege; only reporters of child and elder abuse receive a qualified
privilege. Working with the majority’s premise, its conclusion means that the
reporters of child and elder abuse are “threatened” by tort liability, while
individuals who maliciously file false reports regarding any other offense, no
matter how petty or serious, are not.'® The reporters of child and elder abuse
are denied “the citizen’s right to access the government for redress of
grievances,” while individuals who maliciously file false reports regarding any
other offense are not.' The reporters of the crimes of child and elder abuse
do not serve “the effective administration of justice,” while individuals who
maliciously file false reports regarding every other crime do.'”!

It is inconceivable that the California State Legislature concocted such a
statutory scheme; there is nothing in the plain meaning or legislative history
of any California statute to suggest that it did. Rather, this unsettling anomaly
only results because the majority inappropriately elevated—from qualified to
absolute—the privilege “generally” extended to those who report crimes. In
the words of the dissent:

It seems unlikely the Legislature would accord only a qualified
privilege for those individuals who may be the only voice for
reporting crimes against the most vulnerable of victims, but grant
absolute immunity to those unsympathetic individuals who falsely
report other types of crimes.'”

Unlikely indeed, but such is now the law in California.

D. Undermining Protection from Racial Discrimination

A second unsettling consequence of the majority’s misinterpretation of
§ 47(b) is that the California Supreme Court has actually held that it is an open
question as to whether California Civil Rights law prevents a business from
adopting a policy of maliciously filing racially motivated false police reports
80 as to discourage patronage of minority customers.

Specifically, after finishing its discussion of § 47(b) and turning to a
discussion of civil rights, the court stated:

[W]e have concluded that this is not an appropriate case in which to
resolve the broad legal question whether proof that a business

169. Id. at 249.

170. id.

171. M.

172. Id. at 262 (Brown, J., dissenting).
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establishment has called for police assistance (or has a policy of
calling for police assistance) based on racial or ethnic prejudice could
give rise to liability under the Unruh Civil Rights Act notwithstanding
the provisions of section 47(b).'”

Once again, it is difficult to know what to make of this statement. It is
one thing to say that the facts of a particular case do not constitute a civil rights
violation; it is quite another for the highest court in a state, interpreting a state
statute, to say that the legal question of whether a civil rights violation could
exist, as a matter of law, is unresolved. In 2004, it would seem impossible that
the Supreme Court of any state could suggest that there is anything “to
resolve;” it would seem unthinkable that there might be an exception to pro-
hibitions of racial discrimination in public accommodations, let alone an
exception based on the common law police reporting privilege, that would
shield a policy of discrimination based on race. Yet, there is no other way to
interpret the above quoted language.

In the modern era of civil rights, the notion that a race based exception
exists to prohibitions against racial discrimination in public accommodations
is utterly without support. The notion that civil rights law might not prohibit
a business covered by that law from having a policy of maliciously filing
racially motivated false police reports so as to discourage patronage by
minority customers is equally without support. Both notions are anathema to
the concepts of civil rights and equal treatment.'™

The issue of whether the police reporting privilege creates an exception
to the prohibition against racial discrimination is not unresolved. Be it
California or elsewhere, there are no race based exceptions to prohibitions
against racial discrimination in public accommodations covered by civil rights
statutes.'” Specifically, in California, the prohibition against racial

173. Hagberg, 81 P.3d at 260.

174. This phenomenon is sometimes called private racial profiling, and has been the subject of
scholarly and public commentary. See, e.g., Regina Austin, “A Nation of Thieves”: Securing Black People's
Right to Shop and Sell in White America, 1994 UTAH L. REV. 147 (1994); see aiso, Stephen E. Haydon, A
Measure of Our Progress: Testing for Race Discrimination in Public Accommodations, 44 UCLA L. REv.
1207 (1997); James L. Fennessy, Comment: New Jersey Law and Police Response to the Exclusion of
Minority Patrons from Retail Stores Based on the Mere Suspicion of Shoplifting, 9 SETONHALL CONST.L.J.
549 (1999) [hereinafter Comment]). This phenomenon has also been the subject of litigation. See, e.g.,
Lewis v. Doll, 765 P.2d 1341, 1342 (Wash. Ct. App. 1989); Robinson v. Town of Colonie, 878 F.Supp. 387,
392 (N.D.N.Y. 1995); K-Mart Corp. v. W.Va. Human Rights Comm’n, 383 S.E.2d 277, 278 (W.Va. 1989).
For a passionate articulation of this anathema nature of racial profiling in law enforcement generally, see
The Department of Justice Fact Sheet: Racial Profiling, (June 17, 2003) at http://www.tsa.gov/interweb/
assetlibrary/DOJ_racial_profiling.pdf.

175. The only exception to prohibition against discrimination in public accommodation are those
based not on race, but on the “nature of the business” doctrine. See, e.g., Wynn v. Montgomery Club, 168
Cal. Rptr. 878 (Cal. Ct. App. 1980) (permissible to exclude compulsive gambler from a gambling club);
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discrimination is found in §§ 51 and 52 of the Unruh Civil Rights Act. Section
51 states:

All persons within the jurisdiction of this state are free and equal, no
matter what their sex, race, color, religion, ancestry, national origin,
disability . . . are entitled to the full and equal accommodations,
advantages, facilities, privileges, or services in all business
establishments of every kind whatsoever.'”

The prohibition against racial discrimination was re-affirmed in the 2000
amendments to Unruh, which state in part:

Section 1(a). The Legislature hereby finds and declares all of the
following: (1) Section 52.1 of the Civil Code guarantees the exercise
or enjoyment by any individual or individuals of rights secured by the
Constitution or laws of the United States, or of the rights secured by
the Constitution or laws of this state without regard to his or her
membership in a protected class identified by its race, color, religion,
or sex, among other things.'”

Finally, California Civil Code § 52 makes available to the victim of
discrimination every remedy in the civil justice system, including equitable
remedies, statutory penalties, actual damages, punitive damages, treble
damages, and attorney’s fees, and preserves other independent remedies
available to the victim.'™ Again, the legislative language is utterly decisive.
Not surprisingly, the clarity with which the California legislature has
condemned racial discrimination, and the totality of that condemnation, is
beyond dispute. The language of the sections quoted above prevents any
manifestation of discrimination based on race by any business whatsoever.
‘With the exception of Hagberg, the California courts have been equally
clear and total in their condemnation of racial discrimination. They have held
that the language of Unruh is “clear and unambiguous,”'” that the act “is to be
given a liberal... construction with a view to effect its object . . . ,”'* and that

Ross v. Forest Lawn Memorial Park, 203 Cal. Rptr. 468 (Cal. Ct. App. 1984) (permissible to exclude “punk
rockers” from private funeral); Harris v. Capital Growth Investors XIV, 805 P.2d 873 (Cal. 1991)
(permissible to exclude persons without qualifying incomes, competitors, and persons under 21); Koire v.
Metro Car Wash, 707 P.2d 195 (Cal. 1985) (impermissible for car wash to offer discounts to women only);
In re Cox, 474 P.2d 992 (Cal. 1970) (impermissible for shopping center to exclude “individuals who wear
long hair or unconventional dress, who are black . . . .").

176. CAL.Crv. CODE § 51 (Deering 2005).

177. Id. at § 52,

178. Hd.

179. See, e.g., Kiore, 707 P.2d 195, 196 (Cal. 1985).

180. Winchell v. English, 133 Cal. Rptr. 20, 21 (1976).
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all manner of discriminatory acts by businesses, especially those that
discriminate based on race, are prohibited.''

An examination of relevant case law proves there is no authority holding
that a business policy of singling out patrons based on race can be
countenanced under Unruh, regardless of application of § 47(b) to any
particular “statement.” If this were so, the implications for civil rights
prohibitions against racial discrimination generally, and the Unruh Civil Rights
Act specifically, would be exceedingly troubling; indeed, they would be
beyond troubling.

Regarding the general civil prohibition, the case of Lewis v. Doll’® offers
an example. In Lewis, the operators of a 7-eleven tried to enlist the police in
enforcing a policy of limiting access to the store by African-American
shoppers “because the store had recently experienced a problem with blacks
shoplifting.”'® Clearly, such a civil rights violation would run afoul of Unruh.
Yet, under the Hagberg court’s view, the operator would be absolutely
privileged in terms of civil liability to engage in this conduct because the
operator made statements to the police. Similarly, under the Hagberg court’s
view, if the operator simply waited for an African-American to enter the store
and then falsely reported to the police that she was a shoplifter, his conduct
would be absolutely privileged.

Regarding Unruh, California cases offer a plethora of similar examples.
In Jones v. Kehrlein,”® a defendant who discriminated based on race when
seating African-American ticket holders would be absolutely privileged to do
so if he effectuated his policy by calling the police and falsely reporting as
criminal any African-American who sought alternative seating.'® In Suttles
v. Hollywood Turf Club,'® a racetrack that refused to offer African-American
clubhouse seating would be absolutely privileged if it simply called the police
and reported as criminal any African-American ticket holder who sought
clubhouse seating.'®” In Jackson v. Superior Court,"® a defendant bank that
told a customer that an African-American investment counselor was
perpetuating a “scam,” and who called the police and reported that the
counselor was committing a forgery, would likewise be beyond the reach of

181. See Everett v. Superior Court, 128 Cal. Rptr. 2d 418 (Cal. Ct. App. 2002); Jackson v. Superior
Court, 36 Cal. Rptr. 2d 207 (Cal. Ct. App. 1994); Jones v. Kehrlein, 651 P. 55 (Cal. Ct. App. 1920); Kiore,
707 P.2d 195; Surtles v. Hollywood Turf, 114 P.2d 27 (Cal. Ct. App. 1941); Winchell, 133 Cal. Rptr. at 20.

182. 765 P.2d 1341 (Wash. Ct. App. 1989).

183. Id. at 1342.

184. Jones, 651 P. at 55.

185. Id.

186. 114 P.2d 27.

187. Id.

188. 36 Cal. Rptr. 2d 207 (Cal. Ct. App. 1994).
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Unruh.'® Most recently, in Everett v. Superior Court (Premier Parks, Inc.),'®

the court held that a defendant theme park that falsely accused an African-
American of violating park policy, placed him under citizen’s arrest, chained
him to a fence for two hours, and taunted him with derogatory epithets would
be within the reach of Unruh.""

If the majority is correct, and the relationship between § 47(b) and Unruh
is unresolved, it means that all of these acts of racial discrimination are
potentially shielded by the phone call to the police; it means that a racist
individual running a business could engage in these acts of racial
discrimination without a civil rights consequence so long as the police are
called. It means that the legislature, in enacting § 47(b) put, as a matter of law,
acts and policies of racial discrimination beyond the reach of the civil rights
statute that prohibits them.

Of course, the legislature did not do this. Once again, the entire problem
only arises because the court has mischaracterized reports to the police to be
absolutely privileged. Returning police reports to their rightful status of
deserving of a qualified privilege is the only way of restoring the integrity of
Unruh’s total prohibition against racial discrimination in pubic
accommodation.

V. CONCLUSION

The major issues regarding the absolute nature of the judicial privilege on
the one hand, and the qualified nature of the police reporting privilege on the
other, had appeared long-settled. The appearance was deceiving. Instead,
what has happened recently regarding the police reporting privilege is quite
extraordinary. At odds with centuries of English common law, the common
law and statutory law of virtually every state, and federal law, some mid-level
appellate courts and the Supreme Court in California have distorted the
doctrine of absolute privilege by extending blanket immunity to those who
maliciously file false police reports. In this, these courts stand alone. Beyond
this, things have reached the point that one court—again the Supreme Court
of California—has actually held that this already unprecedented view of
absolute privilege potentially operates to shield acts of racial discrimination
in public accommodation and operates to render the reporting of child and
elder abuse the least protected reporting of any crime in the penal code.

The notions that: (1) a state legislature would extend an absolute
privilege to individuals who maliciously file false reports regarding every
crime in the penal code, but extend only a qualified privilege to those who

189. Id. at 207-08.
190. 128 Cal. Rptr. 2d 418 (Cal. Ct. App. 2002).
191. Id. at 420.
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report the heinous crimes of child and elder abuse; and (2) a state legislature
would intend that its civil rights law not prohibit a business from having a
policy of maliciously filing racially motivated false police reports so as to
discourage patronage by minority customers, are completely contradicted by
history, precedent, and policy. A judicial opinion espousing such notions
highlights the unsettling consequences of disregarding centuries of carefully
balanced doctrine which was thoughtfully arrived at and appropriately
entrenched. As for remedying the ills that have been released by the Supreme
Court of California, hope still resides with the California Legislature.
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