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B. Law By the Numbers: Numerical Literacy

Many law students say: “I came to law school because I’'m not a numbers
person.” They cringe at the mention of even the simplest application of the law
that involves numbers.® Yet, the practice of law often involves numbers—and
lawyers need to build numerical literacy to a significant extent. They need to
gather facts, which often involves knowing how to read, understand, and interpret
crucial documents that contain numbers. For this reason, a solo and small
practice curriculum should include a numerical literacy course (here, I will call it
“Numbers”).>* Numbers should build students’ confidence as “numbers people,”
ready for the documents they will invariably encounter in gathering the facts to
which they will apply the relevant doctrinal law.

The subject matter of the course covers areas where lawyers are
commonly required to have numerical literacy to adequately serve their clients.
For example, the course might include but would not be limited to building an
understanding of: personal and business tax returns, financial statements,
brokerage and bank accounts, loans and mortgages, net worth statements,
business and real estate appraisals, insurance, child support and maintenance
calculations, commissions, royalties and profit sharing, and/or damages
calculations.

After completing the course, the student should have a heightened
understanding of the application of legal doctrine to a specific context,
confidence to work with numbers in a practical legal context, and the competence
to know what questions to ask in order to best serve clients.

The students will be graded based upon a series of take-home
assignments and a final exam. The take-home assignments will require the
students to answer a series of questions about a document that has legal
significance and also contains numbers. For example, students could be given a
set of financial statements and asked to answer a series of questions about the
health of the company. As another example, they could be provided a business
appraisal and asked to answer a series of questions about the purchase price

29 Numbers is inspired by some of the ideas presented by Professor Anthony Luppino at the
incubator conference at Touro Law in 2014.

30 [t should be noted that Numbers is not duplicative of a course in accounting — some schools may
have (as Touro does) a class in “Accounting for Lawyers.” Numbers is about more than
interpreting financial statements. While Numbers might spend a few course hours on how to
understand financial statements or the types of investments in a client’s brokerage account, these
discussions are presented in the context of specific client problem and emphasize the fact gathering
and legal conclusions that students might draw from these documents, among many others (e.g., net
worth statements, support and maintenance calculations, etc). Students in Numbers do not learn to
prepare tax returns or financial statements, but rather, how to read them with the specific purpose of
appropriately counseling a client with a legal issue. Moreover, the issues extend beyond financial
statements. For example: what amount of royalties has the client earned pursuant to a complex
contract? Pursuant to a vesting schedule, as of a certain date, what percentage of the company does
the client own? What are the tax consequences of a settlement?
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being offered to a simulated client. As yet another example, they could be given
tax returns and other important facts and documents and asked to perform a
calculation of temporary spousal maintenance in a divorce proceeding. Each
example requires an understanding of substantive law and business concepts at a
level of depth that extends beyond most doctrinal courses. Moreover, the
students are required to assess a set of facts which include numbers and
calculations in order to apply the doctrinal law and provide advice to a client.

The final exam would be an in-class exercise where students are
provided with a document and asked to answer a series of questions aimed at
testing their understanding of the law and the basic information contained in the
types of documents covered in class. For example, students might be given a
business tax return and asked a series of questions based upon that document—
questions that position them to counsel a client.

Numbers builds upon substantive topics that are addressed or only
touched upon in a variety of courses across the curriculum. It provides the
opportunity for students to develop fluency with numbers in applied legal
context. The goal is not that students learn to prepare tax returns or balance
sheets; rather, the goal is that students can read and understand these types of
documents to assess what is in a client’s best interests.

C. Interviewing, Negotiating and Counseling

Interviewing, Negotiating and Counseling is a skills-centered course that
is obviously essential to any practitioner in any area of law.3' For a student who
intends to operate his or her own practice, he or she should be making a
conscious effort to cultivate strong interviewing, negotiating, and counseling
skills while in school. For this reason, Interviewing, Negotiation and Counseling
should be part of a solo and small practice curriculum.

D. Selecfed Topics in Ethics for Solo and Small Firm Practice

Solo and small firm practitioners are often confronted with the pressure
to bring in clients, cash flow problems, and a general lack of resources. This
perfect storm positions solo and small firm practitioners to face a number of
ethical dilemmas which are exacerbated by or unique to this practice setting.

31 At Touro, the course description for Interviewing, Negotiating and Counseling, is as foilows:
In this course, students are introduced to the fundamentals of interviewing,
negotiating, and counseling skills necessary for effective client representation.
Topics covered include client-centered thinking; active listening; interview
planning; question formulation and ordering; approaches to counseling; and
techniques and styles of negotiation.
Course  Description:  Interviewing, ~ Negotiating, —and  Counseling, =~ TOURO L.,
http://www.tourolaw.edu/Academics/coursedetails.aspx?id=696 (last visited Mar. 23, 2015).
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Indeed, solo and small firm lawyers are more frequently the subject of
disciplinary actions.’

Selected Topics in Ethics for Solo and Small Firm Practice (“Solo
Ethics”) is a one-credit course that aims to introduce students to a series of
professional responsibility hypotheticals likely to arise in some variation if they
operate their own law firms.

The objective of Solo Ethics is to draw upon the experiences of solo
practitioners and present students with the common ethical challenges
encountered in solo practice.  The students should gain a heightened
understanding about how to apply the Rules of Professional Conduct to the issues
that arise, as well as an understanding about when to seek out guidance or
counsel concerning ethical issues.

Possible topics include:

_ Problems Created by Office Sharing and Affiliations
Conflicts of Interest
Escrow
Advertising and New Media
Fee Arrangements, Fee Splitting and Client Equity
The “Bad” Client
Problems Specific to the New Lawyer?

Ideally, the instruction will be problem based and students will come to
class prepared to discuss particular hypotheticals and the relevant rules of
professional conduct, as well as strategies for avoiding and handling challenging
situations, including client grievances. Assessment will be in the discretion of
the professor and may be based upon a final paper or in-class exam.

E. Legal Research
Rather than propose an entirely new course in legal research practices for

solo and small firm attorneys, at Touro we decided to require Concentration
students to take an existing course entitled New York Legal Research.3* The

32 See Leslie C. Levin, The Ethical World of Solo and Small Law Firm Practitioners, 41 Hous. L.
REv. 309, 310-11 (2004).
33 See also id.
34 The course description of New York Legal Research:
This is a practical legal research course focused on the myriad research sources
available for New York law. Topics include New York State legislation and
legislative history; New York State agencies and administrative/regulatory law;
county, city, village and town codes, rules and regulations; and New York State
secondary sources. The intention is to teach this course in a condensed format:
two hours per week for the first seven weeks of the semester.
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course is taught with a focus on the needs of smaller practices that are less likely
to have ready access to costly fee-based resources like Westlaw and LexisNexis.
A research course geared toward solo and small firm practice is an important part
of building this curriculum and, if such course is not already available, it should
be added as an offering. .

The course encourages students to research in a cost-effective manner
and aims to build their literacy using readily-available legal information. These
are the goals identified by Joseph Lawson in a recent article about adding solo
and small firm research skills to the curriculum.’ In that article, concerning cost-
effective research, Lawson writes:

A legal research curriculum that takes into account the needs of solo
and small firm practitioners can employ two strategies that have
already been discussed in the literature for improving overall legal
research instruction: cost-effective legal research and legal information
literacy. Deborah Hackerson suggests that law students develop a habit
of using databases without considering the costs in law school because
they have free access to expensive research tools. She argues that such
habits “will not serve them well when they enter the professional law
firm environment, where costs matter.” The need to limit legal
research costs is very important for smaller firms because profit
margins are tight and costs are not easily passed to clients.
Incorporation of cost-effective strategies, including free and low-cost
tools, into legal research coursework would help solo and small firm
practitioners discover research tools that fit into their unique business
plan.3¢

- Lawson also identifies the concept of “legal information literacy,” which
is defined as “‘the ability to find, retrieve, analyze and use legal information.””’
Given the volume and variety of available legal information, the research course
also aims to assist students in identifying and evaluating available resources..

The research course for solo and small firm practice should reference
cost-effective research and legal information literacy. These competencies are of
universal import for all law students, but of acute significance for those who will
work in a solo or small firm setting. ’

Course Description: New York Legal Research, TourO L.,
http://www.tourolaw.edu/Academics/coursedetails.aspx?id=614 (last visited Mar. 23, 2015).

35 See Joseph Lawson, What About the Majority? Considering the Legal Research Practices of Solo
and Small Firm Attorneys, 106 LAw LIBR. J. 377, 399 (2014).

36 Id. (internal footnotes and citations omitted).

3 Id at 401 (quoting Catherine Lemmer, 4 View from the Flip Side: Using the “Inverted
Classroom” to Enhance the Legal Information Literacy of the International LL.M Student, 105
Law LiBR. J. 461, 462-63 (2013)).
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F. Survey Courses Geared to Solo Practice

One of the more difficult aspects of building a Concentration is ensuring
that the students receive a meaningful introduction to substantive and practical
training in some of the discrete areas of law that are likely to arise in the day-to-
day operation of a community law practice in the relevant region (for Touro,
suburban Long Island). The goal is to introduce the students to basic and routine
client problems that are likely to “walk in the door” and provide the students with
opportunities to simulate how they would apply the law in addressing the client’s
needs. To address these goals, the Concentration should consist of at least one
“Solo Survey” course.

By way of example, at Touro we slightly reconfigured an existing course
called “American Trial Courts (State)” and gave it a subtitle as “Solo Survey 1.”
This existing course (referred to herein as “Solo Survey I”) already achieved a
great deal of what we sought to accomplish with a survey of practice topics. The
course includes court observations and all of its training is litigation-centered.
We created a new course titled “Solo Survey II” which is also practice-oriented
but includes some transactional projects. The students in the Concentration are
encouraged to take both courses over the course of two semesters to ensure a
breadth of exposure but they are only required to take one or the other.

Solo Survey I is a course in collaboration with nearby state courts. It
immerses students in the work of the New York State District, Family, and
Supreme courts. It includes approximately three hours per week of courtroom
observation. During these sessions, the students focus on procedure and
substance related to the type of courtroom being observed (e.g. Domestic
Violence part, Drug Court, Mental Health Court, Landlord-Tenant Court, Child
Support or Child Custody/Visitation parts, Model Guardianship Court, and
Integrated Domestic Violence court). Students engage in discussions with judges
and attorneys during the courtroom sessions. They are also required to actively
participate in a three-hour seminar that meets once a week. In that seminar,
judges, practitioners and faculty present students with issues that correlate
closely with the substance of the courtroom observations. The students also
discuss and work collaboratively with one another and with guest practitioners on
simulated written submissions and oral arguments, which are presented before a
state judge.

The students in Solo Survey I perform simulated exercises in criminal
courts in the context of arraignments and DWI cases. In Family Court they
address any number of the following: abuse and neglect, orders of protection,
child support and/or custody and visitation. In Supreme Court they are exposed
to the matrimonial part and the integrated domestic violence court.

Solo Survey II focuses on discrete substantive areas that are not part of
Solo Survey I. Topics may include some of the following:

e Real Estate Transactions
e Landlord-Tenant — Negotiations and Settlements
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Mortgage Foreclosure Conferencing X
Predatory Lending/Unconscionable Contracts
Wills and Trusts
Power of Attorney

" Drafting a Will
Preparing a Health Care Proxy/Living Will
Creating Trusts
Surrogate Court Conferencing
Pre-Trial Litigation/ADR in Torts — Slip and Fall, Automobile
Accident Cases
Pleadings
Bill of Particulars/Interrogatories/Demand Letters
Discovery Conference
Negotiation/Settlement

Unlike Solo Survey I, Solo Survey II does not include courtroom
observation. Through lectures and simulations, the students learn the substantive
law as well as the practice tools to confidently represent a client. The practical
competencies are learned in the specific context of client problems. That said,
many of those competencies are transferrable to any area of law.

The students in the Survey courses are graded based upon a series of
practice-oriented assessments. For example, in Solo Survey II, after the class
session on wills, the students might be given an assignment to draft a will. The
assessments would include opportunities to strengthen drafting, interviewing and
negotiating skaills.

Both Solo Survey I and Solo Survey II build upon substantive topics that
are only touched upon in many doctrinal courses across the curriculum. The
students are introduced to the applicable law through assigned reading in statutes,
cases, treatises, and practice guides; after gaining the background information on
the law they are also required to research and answer specific questions. This
task of finding the law after gaining a background is an important one—all too
often the law school curriculum gives the students “the law” in a series of
appellate cases but a large part of lawyering is actually culling through sources to
find the law.,

In sum, the survey courses aim to (1) build depth in substantive and
practical knowledge in discrete and common topics and (2) assist the students in
learning the critical skill of “getting up to speed” in new areas. In focusing on
the “how to,” these courses place the doctrinal topics in a practice context and
operationalize them for client representation.
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III. CONSIDERATIONS AND CHALLENGES

Developing a solo practice curriculum has presented challenges. The
challenges roughly fall into three categories: (1) philosophical opposition, (2)
substantive disagreement, and (3) resource allocation.

A. Philosophical Opposition

In terms of philosophical opposition, there are and will likely continue to
be faculty who simply believe that these courses, with an emphasis on skills
training, lack the intellectual rigor of traditional doctrinal courses.® This concern
is misguided because the curriculum is tailored to cover the legal issues that most
commonly arise in solo and small firm practice—which, of course, requires an
understanding of the doctrine.

In a related and perhaps overlapping camp are the faculty that are
concerned about whether these types of courses adequately prepare students in
the doctrinal knowledge and test-taking skills they need to pass the bar exam.
This camp will often say that we should not focus on preparing students to
practice law if they cannot first pass the bar so that they can actually practice. To
these faculty, the answer is simply that we must continue to do the best we can to
train graduates to do both: pass the bar and practice law.

Additionally, there are faculty who believe that students should not
“hang a shingle” upon graduation and we should not provide a program that
suggests that they will be prepared to do so. This is a valid concern. In an ideal
world, law graduates would gain experience practicing before taking on the
challenges of operating their own practices. But we are not living in an ideal
world. Indeed, almost 5% of the respondents to the 2013 NALP survey who
were in private practice reported that they were operating their own firms within
nine months of graduation. The number is not that large (about 933 graduates
of 45,592 nationwide), so perhaps the concern is overstated.* And the
Concentration is not encouraging students to open their own practices
immediately upon getting admitted to practice; rather, it is recognizing that there
are skills they will need to consciously begin building if they want to do so at
some point in the future. Indeed, one of the potential lessons of the
Concentration is that solo practice is very challenging and may not be the right
path for most students until they spend some time practicing law under the
guidance of experienced mentors.

Finally, there is an issue of status and prestige. Law schools have been
chasing the models of legal education at Harvard and Yale without much thought

38 Munneke, supra note 17, at 1223. Indeed, other concentrations at Touro are organized around a
substantive area of law: criminal law, land use, and elder law.

39 NALP, supra note 6.

40 1d.
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about what best equips their graduates to practice law. This game has been
geared to U.S. News Rankings, which do not reward innovation. Moreover, solo
practice has not historically been thought of as the pinnacle of law practice.*? For
a law school to recognize that its graduates pursue this path in great numbers may
be, in the short-term, to admit defeat in the prestige game; however, it may be
that innovation and a curriculum that aligns with the actual practice of law will
bring deserved recognition in the long-term. This may be especially the case
given that the practice trends indicate increasing numbers of attorneys practicing
in solo and small practice settings.

B. Substantive Disagreements

There is some dispute about what should actually be required in a
concentration focused on solo and small firm practice. One example was
described above—many faculty members who supported the concept of the
Concentration were trouble by the Solo Practice Surveys. They were concerned
that the surveys could not achieve competency in very many discrete areas and/or
should be taught by doctrinal faculty. There was a concern about lack of rigor
and depth of coverage. Certainly, there is a challenge in ensuring that the survey
courses have more depth than a “bridge the gap”-type continuing legal education
course that is routinely offered to recent graduates. One way to address this
concern is to have doctrinal faculty visit the courses to present on the substantive
areas of law in coordination with practitioners or judges.

Another example of substantive disagreement is the topic of technology.
Technology is a revolutionizing force and it is an important component of
training future attorneys, especially those operating their own practices. There is
no disagreement that technology needs to be part of a solo practice curriculum.
The question is whether technology should be infused in all of the courses (e.g.,
Practice Management, Ethics, Research) or a stand-alone course. As we have
currently configured the Concentration, technological advances are assumed to

41 Munneke, supra note 17, at 1224. In discussing the reluctance of law schools to offer courses in
practice management, Prof. Munneke poignantly observed:

Another hurdle is the effect of status. All law schools in the United States

today ultimately emulate the Harvard model introduced by Dean Langdell in

the 1870°s. They build a traditional curriculum; they try to place their students

with prestigious firms; they hire faculty with traditional credentials. Because

schools gain status from being recognized by traditional measures of quality,

there is little incentive for the schools to invest in non-traditional, more

experimental curricular innovations.
Id. (citations omitted).
42 See Hornsby, supra note 2, at 438 (“How is it that we view the pinnacle of the legal profession to
be the partner in a megasized international law firm who spends time defending corporations that
discriminate against their employees, exploit child labor, pollute our water supply, and se¢k out tax
loopholes?”).
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be a critical component of all of the courses; technology is not taught as a
separate, stand-alone subject.

C. Resource Allocation

For any successful program, resource allocation is a critical issue. For
this reason, we tried to build the Concentration using as many existing courses as
possible, but, historically, not all of those existing courses have been regularly
offered. The Concentration requires a firm commitment to regularly offer
courses that have not before been considered a priority in scheduling. The new
courses that were introduced as part of the Concentration will also require an
allocation of teaching resources. In reality, effective teaching of these courses
will require recent practice experience that all too many doctrinal faculty lack.
Therefore, many of the courses will be taught by practicing lawyers, requiring an
increased adjunct budget.”

While hiring more adjunct faculty introduces costs, it also presents many
advantages. The attorneys that teach in the program will be familiar with the
current practice issues and relevant technological advances. Their participation
exposes the students to the practicing bar and begins network building early on.
It also exposes the practicing bar to the law school, which should serve to build
good will in the legal community. Many solo practitioners are excited about the
Concentration and have expressed interest in teaching in the program.

IV. SYNERGIES WITH POST-GRADUATE PROGRAMS

The focus on solo and small practice education has largely been post-
graduate in the form of incubators and residency programs.* At Touro, we have
an incubator that presently houses twelve attorneys who are in varying stages of
building their own solo practices. There are numerous potential synergies
between the incubator and the Concentration; this opportunity would be present
at any school that has both a solo and small practice curriculum and a post-
graduate program. -

The incubator attorneys are invited and encouraged to attend the Solo
Ethics, Numbers, and New York Research courses, which will ideally be
approved for CLE credit. The intent is to offer the one-credit courses (Solo
Ethics and New York Research) once a week for seven weeks in the evening so
that the attorneys can plan to attend. The incubator attorneys will also be invited

43 This is not to say that the current configuration of full-time law faculty is the appropriate one.
There is a strong argument that future law professor hiring should emphasize practical experience
instead of prestige. Moreover, there is a strong argument that law faculty should continue to
practice law, at least to some extent. This shift in priorities would likely yield a law faculty better
equipped to teach the Concentration curriculum. That said, we did not have the luxury to build the
Concentration from scratch; we had to design the curriculum with the resources actually available.
4 See Herrera, supra note 1, at 920-30.
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and encouraged to attend the sessions in the Solo Surveys that cover practice
areas they are interested in learning more about.

This only serves to benefit both the incubator attorneys and the current
students, who begin to build a professional network with practicing attorneys.
Solo Ethics is likely to address many of the issues that the incubator attorneys
face. Participation by incubator attorneys would also benefit current students,
who would gain exposure to the ethical issues that aris¢ in the incubator. It
brings the “real world” into the classroom and should command the attention of
students by providing a context for the problems and rules discussed.

In addition, a close relationship with the incubator attorneys and
knowledge of their common areas of concern should serve to inform the
Concentration. The subjects that the incubator attorneys wish they knew more
about serve to guide what the Concentration should cover, which will evolve
over time.

V. CONCLUSION

The shifts in the legal job market reflect changes in the labor market
more generally. The economy is moving away from the organization to the
individual—the prevailing mode of work in all highly skilled fields will be free
agency. Indeed, the dream of young Americans today is to create their own gig
on their own terms. Law is often described as a staid profession but even within
conservative legal structures, there is room for the solo practitioner to chart his or
her own course. The solo practitioner is the free agent of the legal profession.
Whether by circumstance or by choice, the expectation of most law graduates
will shift from getting hired and moving up within an organization to building,
operating, and growing their own practice while doing it on their own terms.*s

This shift requires law schools to recalibrate their curricular offerings
and provide opportunities for students to build the competencies they will need to
launch their own practices. Law schools that dedicate themselves to preparing
students who foresee a career in solo and small practice will emerge as leaders in
the movement to improve legal education and make it more relevant to the actual
practice of law. These schools will distinguish themselves to future students with
an entrepreneurial spirit and a deep commitment to serving their communities.
This Article presents a concrete framework for law schools who are ready to
meet this challenge and emerge as leaders in improving legal education.

4> DANIEL H. PINK, FREE AGENT NATION (Warner Books 2001); Chris Lauer, Free Agent Nation,
BUSINESSWEEK.COM, (June 10, 2008), http://www.businessweek.com/stories/2008-06-10/free-agent-
nationbusinessweek-business-news-stock-market-and-financial-advice; Gallagher, supra note 9, at
38.






