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the vehicle and all containers found within the passenger
compartment. 1

48

Belton thus created a "bright-line" search incident to arrest rule
with respect to automobiles. Nevertheless, Belton created another
anomaly with respect to the search of containers in automobiles. If
the police lawfully arrest a motorist pursuant to Belton, and the
police have no suspicion whatsoever that the motorist has
contraband in the passenger compartment, Belton authorizes the
police to make a warrantless search of the passenger compartment
and any containers found therein. However, under Robbins, even
if the police have "proof beyond a reasonable doubt"149 that there is
evidence of a crime in a container which is located in the trunk of a
vehicle, the officers may not search the container without a
warrant. A prominent New York State Justice once referred to the
general confusion surrounding automobile searches as compelling
Courts to "wander endlessly through this labyrinth of judicial
uncertainty."'50  In the following colloquy a criminal justice
professional described the problems associated with police
academy training of recruits with respect to the rationale and the
differences between Belton and Robbins. 15

Recruit No. 1: Sarge, I'm not clear on this at all.
Who sets reasonable expectations of privacy?

Sarge: Well, the Supreme Court says they're set by
general social norms.

148 Id. at 462-463.

149 See California v. Acevedo, 500 U.S. 565, 597 (1991) (Stevens, J.,
dissenting) Stevens argued that proof beyond a reasonable doubt does not justify
the search of a container in a mobile vehicle and the extent to which the police
are certain of the contents of a container has no bearing on the authority to
search. Id.

150 People v. Brosnan, 32 N.Y.2d 254, 263, 298 N.E.2d 78, 83, 344 N.Y.S.2d
900, 907 (1973) (Wachtler, J., dissenting).

151 James J. Fyfe, Enforcement Workshop: Robbins, Belton and Ross -The
Policeman's Lot Becomes A Happier One, 18 CRiM. L. BULL. 461, 464-465
(1982).
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Recruit No. 2: But then didn't Belton have a
reasonable expectation that his zippered jacket
pockets are private?

Sarge: Well, that's different. That was a search
pursuant to an arrest.

Recruit No. 3: But aren't searches pursuant to an
arrest limited to the area within the immediate
control of the suspect? Belton was nowhere near
his jacket when it was searched.

Sarge: No, autos are an exception. When you
arrest someone in a car you can search everything
found in the car.

Recruit No. 4: But you can't go into a concealed
luggage compartment, right?

Sarge: No, no. The search of Robbins' luggage
compartment was fine. But once they got there,
they violated Robbins' reasonable expectation of
privacy in the plastic bricks.

Recruit No. 5: You mean that Robbins had no
reasonable expectation of privacy in a concealed
luggage compartment; but he had a reasonable
expectation of privacy in the plastic bricks?

Sarge: Now you've got it. Read Robbins again. It
says people can't expect much privacy in a car
because it's not used as a residence or a place to
store personal effects, and because people and
things in cars travel in plain view.

Recruit No. 6: But the two bricks were not in plain
view. They were in a concealed luggage
compartment. The car companies put those
compartments in station wagons specifically so that
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people can store things out of sight. In my
neighborhood, if you left two plastic bricks or
anything else where people could see it in parked
cars, the junkies would steal it in a minute. Didn't
you tell us in crime prevention class to always
advise citizens to put things in the trunks of their
cars where they'd be out of sight?

Reduit No. 7: Sarge, how can they possibly say a
car's luggage compartment is not a repository for
personal effects? I keep a thousand dollar set of
golf clubs in my trunk.

What if I was arrested in my car? The cops
could search the car, but when they came to the
zipper compartment on the side of my golf bag they
couldn't open it, is that right?

Recruit No. 8: Yeah, Sarge, what if you arrest a guy
in a motor home out on the road? Can you go
through all the drawers and kitchen cabinets, but not
any plastic bag? What if he's got a coat hanging in
the closet? Can you search that? Can you search a
medicine cabinet in a motor home?

Sarge: Well, now that we've got that all squared
away, let's go on to talk about automobile
accidents. '52

Echoing similar sentiments regarding complex search and
seizure rules and the ability of police officers to apply these rules,
a commentator opined:

A highly sophisticated set of rules, qualified by all
sorts of ifs, ands, and buts and requiring the
drawing of subtle nuances and hairline distinctions,
may be the sort of heady stuff upon which facile
minds of lawyers and judges eagerly feed, but they

152 Id
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may be literally impossible of application by the
officer in the field."

One may argue that the difference between the result in Belton
and Robbins was justified because Belton involved a search
incident to an arrest and Robbins involved a search pursuant to the
automobile exception;" nevertheless, the rationale for the
distinction between these two cases decided on the same day is, at
best, puzzling. The philosophical underpinnings of Belton and
Robbins are clearly incompatible. The privacy interest in closed
containers that was so important in Chadivick, Sanders and
Robbins was jettisoned in Belton in an effort to create a bright-line
search incident to arrest rule with respect to automobiles. In
Robbins, Justice Powell, in a concurring opinion, suggested that a
future case might afford the Court an opportunity to address "the
confusion that infects this benighted area of the law."'" Hence, it
is no wonder that only nine months after deciding Robbins, the
Supreme Court agreed to hear another automobile exception case.

V. ENDING THE CHADWICK/SANDERS DETOUR

United States v. Rosst m (1982)

A reliable informant told a Washington, D.C. detective that an
individual known as "Bandit" was selling narcotics that were kept

'5 Belton, 453 U.S. at 458 quoting Lafave, Case-by-Case Adjudication versus
Standardized Procedures: The Robinson Dilemma, 1974 SUP. CT. REv. 127,
141.
"s Katz, supra note 40 at 596-597 (arguing that Belton and Robbins may be

reconciled to some extent because they involve different exceptions to the
warrant clause and neither Robbins nor Belton breaks new ground and stare
decisis arguably supports both). See also Catherine A. Sheppard, Search and
SeLz-ure: From Carroll to Ross, The Odssey of the Automobile Exception, 32
CATH U. L. REv. 221, 243 (1982) arguing that Belton and Robbins articulate
clear and easily applicable rules. But cf Barry Latzer, Searching Cars And
Their contents: United States v. Ross 18 CaiM. L. BULL. 399 (1982) arguing that
Belton is only superficially consistent with Chimel and Robbins conflicts with
Carroll.
5 ld; See also Robbins 453 U.S. at 437.

156 456 U.S. 798 (1982).
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in the trunk of a particular car, and that "Bandit" told the informant
that additional narcotics were also in the trunk of the car. 57 The
informant described the vehicle and the suspect named "Bandit."
The police subsequently saw the suspected vehicle and a license
plVe check revealed that the car was registered to Albert Ross.1 58

The police stopped the car and asked Mr. Ross to get out of the
vehicle. 9 The police then searched Ross, observed a bullet on the
front seat of the car and found a gun in the glove compartment."G
A warrantless search of the trunk revealed a brown paper bag that
contained heroin and another bag containing $3,200 in cash. 6'
The heroin and money were introduced at trial and Ross was
convicted of possessing heroin with intent to distribute. 62 The
Court of Appeals reversed and held that pursuant to Sanders, the
police should not have opened either container without first
obtaining a warrant.' 63

The United States Supreme Court granted certiorari to review the
case and began its opinion by noting that there is, with respect to
vehicle searches, "no dispute among judges about the importance
of striving for clarification in this area of law. '' 6' The Court
reviewed its previous cases, the extensive history of the automobile
exception, and considered the privacy interests protected by
Carroll and the enormous confusion that the Chadwick-Sanders
line of cases created. 65 The Supreme Court then reversed the
Court of Appeals and stated, "privacy interests in a car's trunk or
glove compartment may be no less than those in a movable
container ... [and] ... if probable cause justifies the search of a
lawfully stopped vehicle, it justifies the search of every part of that
vehicle and its contents that may conceal the object of the

157 Id. at 800.
158 .id.

15 9 Id at 801.

160 id.

161 Id.
162 Id
'63 Id. at 801.
'6 Id. at 803.

161 Id. 805-808.
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search."'" Although the Court did not specifically overrule
Chadwick and Sanders, it rejected the reasoning in Sanders and it
specifically rejected the precise holding in Robbins.'6

Nevertheless, the doctrinal underpinnings of Chadwick and
Sanders were seriously questioned when the Court observed:

During virtually the entire history of our country-
whether contraband was transported in a horse
drawn carriage, a 1921 roadster, or a modem
automobile, it has been assumed that a lawful
search of a vehicle would include a search of any
container that might conceal the object of the
search.'6'

The Ross Court was clearly attempting to emerge from the
container exception morass and return to the principles set forth in
Carroll and Chambers. The exigency issue, which at least one
commentator believed was eliminated in Chambers,69 was noted
by Justice Marshall in his dissent. Justice Marshall said that Ross
was a "step toward an unprecedented probable cause exception to
the warrant requirement 7 ' because the majority stated that the
scope of an automobile exception search is as broad as a magistrate
could authorize in a warrant to search the automobile.' Justice
Marshall saw this seemingly benign statement as a "sleight of
hand,"'  because a magistrate can order a search on probable
cause alone with no exigency regarding the mobility of the vehicle.
If an officer has the same authority as a magistrate, then the officer
has no exigency restriction when he or she makes a warrantless
search pursuant to the Carroll doctrine. Subsequent cases would
reveal that Justice Marshall was quite prophetic in this

166 id

167 Id at 824.

1s Id at 820 n.26.
169 Grano, supra note 10.
170 Ross 456 U.S. at 828.
171 Id at 825.
172 Id at 833.
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observation.173 In Ross the majority further stated that if it was
reasonable for government agents to:

[r]ip open the upholstery in Carroll, it certainly
would be reasonable for them to look into a burlap
sack stashed inside; if it was reasonable to open a
concealed compartment in Chambers, it would have
been equally reasonable to open a paper bag
crumpled-within it. A contrary rule could produce
absurd results inconsistent with the decision in
Carroll itself.174

The majority in Ross purported to distinguish Chadwick and
Sanders by observing that in neither of these cases did the police
have probable cause to search the cars in question but only the
containers therein.175 Nevertheless, in effect, the Court was saying
that the Chadwick-Sanders container exception was a big mistake
that has produced absurd results and is inconsistent with the
automobile exception. In spite of the Court's rejection of Robbins
and its substantial return to the Carroll doctrine in Ross, the scope
of the automobile exception continued to be somewhat muddied.
In Oklahoma v. Castleberry, '76 the Oklahoma courts found that
although the police had probable cause to believe that individuals
were carrying drugs in a suitcase in the trunk of their car, a warrant
was required. 77 The Supreme Court's 4-4 decision resulted in

"7 See Pennsylvania v. Labron 116 S.Ct. 2485, 2487 (1996) (per curiam) in
which the Supreme Court held that if a car is readily movable and probable
cause exists to believe it contains contraband, the Fourth Amendment thus
permits the police to search the vehicle without more. The Court reversed the
Supreme Court of Pennsylvania which held that an exigency requirement was
necessary. See also, Florida v. White, 119 S.Ct. 1555 (1999), in which the
Court upheld the warrantless seizure of an automobile even though the police
had several months to secure a warrant. In Maryland v. Dyson, 119 S.Ct. 2013,
2014 (1999) (per curiam) Justice Thomas cited Ross as the case that eliminated
the Carroll exigency requirement.

174 Id at 818.

171 Id at 814.
176471 U.S. 146 (1985).
'" Castleberry v. State, 678 P.2d 720 (Okl. Cr.1984). Police officers had

probable cause to believe drugs were in a suitcase and a band aid box in the
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affirming the Oklahoma courts. After Ross and Castleberrty it
appeared that automobile search rules were as follows: if the police
had probable cause to search a vehicle, then the entire vehicle,
including closed containers, could be searched without a warrant.7

However, if the police had probable cause to search only a
container within the vehicle, the police could not search the
container without a warrant because the Chadwick-Sanders rule
would apply.' To address this anomaly, the Court agreed to hear
another automobile exception case.

VI. The Demise of the Container Exception - A Return to the
Carroll and Chambers - One Rule to Govern Automobile
Searches

California v. Acevedo' (1991)

Police in California had probable cause to believe that Charles
Acevedo had placed a bag containing marijuana in the trunk of an
automobile.' Acevedo then started to drive away. Fearing the
loss of evidence, officers stopped the car, searched the bag and
found marijuana.'8' Acevedo pleaded guilty upon the District
Court denying Acevedo's motion to suppress." The Court of
Appeals reversed concluding that although the police had probable
cause to believe that the bag contained drugs, the case was
controlled by Chadwick and the police could seize the package, but
could not open it without a warrant." The United States Supreme
Court agreed to review the case to specifically reexamine the law
applicable to a closed container in an automobile, a subject that the
Court noted has "troubled the courts and law enforcement officers

trunk of a vehicle and they made a warrantless search. The Court reasoned that
Chadwick-Sanders was controlling and suppressed the evidence.

178 See United States v. Salazar, 805 F.2d 1394 (9th 1986)(citing Ross and

Castleberry as controlling authority.).
179 See California v. Acevedo, 500 U.S. 565 (1991).
1& Id
'11.d at 568.
11 Id at 567.
'13 Id at 568.
184 Id
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ever since it was first considered in Chadwick 85 After examining
the facts in Acevedo and the previous automobile exception cases,
the Court concluded that Ross had undermined Sanders and
requiring a warrant to search the car in Sanders was a mistake.'86

"[The rule not only has] failed to protect privacy, but it has also
confused the courts and police officers and impeded effective law
enforcement."'" The Court then cited examples of how the
discrepancy between Carroll and the Chadwick-Sanders rules had
led to confusion. 8 The Supreme Court reversed the Court of
Appeals and concluded that Carroll provides one rule to govern all
automobile searches. The Court held that "[t]he police may search
an automobile and the containers within it where they have
probable cause to believe contraband or evidence is contained."'8 9

Hence, in Acevedo the Court returned to its previous view of
Carroll-Chambers and retreated from its forays into the container
exception cases of Chadwick-Sanders. The Court suggested that
its decision in Acevedo will not have a great impact upon
automobile searches because the police will often be able to search
automobiles and containers as an incident to an arrest pursuant to
Belton,'90 and, since the police have probable cause to seize
property under Chadwick, a "[w]arrant will be routinely
forthcoming in the overwhelming majority of cases."' 9' The Court
was critical of the Chadwick-Sanders rule because it permitted
fortuitous circumstances to determine the outcome of the search of
containers found in an automobile."9 Acevedo rejected the
Chadwick-Sanders distinction between automobiles and personal
property that may be placed in an automobile and in effect held

185 Id. at 568-69.
186 Id. at 576-77.
187 id.

"88 Id. at 577-78.
189 Id. at 580-81.
190Id

'9' Id. at 575.
192 Id. "Until today, this Court has drawn a curious line between the search of

an automobile that coincidentally turns up a container and the search of a
container that coincidentally turns up an automobile. The protections of the
Fourth Amendment must not turn on such coincidences." Id.
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that the reduced expectation of privacy in an automobile now
applies to containers placed in vehicles.193

Justice Stevens, vigorously dissenting,' 94 argued that no exigency
was shown to support the warrantless search,"9 and the majority
decision actually "enlarges the scope of the automobile
exception."'" He also noted that it is anomalous to "prohibit the
search of a briefcase while the owner is carrying it exposed on a
public street [and] yet permit the search once the owner has placed
the briefcase in the locked trunk of a car."'" Justice Scalia in his
concurring opinion responded by suggesting if a "known drug
dealer is carrying a briefcase believed to contain marijuana... the
police may arrest him and search on the basis of probable cause
alone."' " Finally, the majority noted the virtue of providing clear
and unequivocal guidelines to the law enforcement profession and
concluded that it is better to adopt a clear-cut rule to govern
automobile searches and eliminate the warrant requirement for
closed containers set forth in Sanders.!"°

VIL Other Cases Adhering to the Carroll Doctrine - The
Hybrid Vehicle - A Mobile Home

Calfornia v. Carnej (1985)

Carney involved a case in which federal agents were watching a
fully mobile motor home because they suspected that Charles
Carney, the occupant of the mobile home, was using it to sell drugs

193 Id at 580.
194 Id at 585. Justice Stevens dissented and was joined by Justice Marshall.

Justice Stevens referred to the majority decision as lending support for the
proposition that the "Court has become a loyal foot soldier in the Executive's
fight against crime." Id at 601.

,9 Id at 587 (Stevens, J., dissenting).
'96 Id at 598.
197"Id

'9' Id at 584-85. Justice Scalia's position is that the search of containers
outside a building based upon probable cause does not require a warrant.

199 Id at 579.
2w°471 U.S. 386 (1985).
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in return for sex."0 Their suspicions were confirmed when a
youngster exited the mobile home and reported that he had
received drugs in exchange for sexual favors.=° Without a warrant
or consent, one of the federal agents entered the mobile home and
observed marijuana- and drug paraphernalia. 23  A subsequent
warrantless search of the mobile home at the police station
revealed more marijuana in the cupboards and refrigerator. 4

Carney argued that since the vehicle was his home, it should be
given Fourth Amendment protection as if it were immobile
pursuant to Payton v. New York,25 and that law enforcement
personnel should not be able to search this vehicle without a
warrant.24 The Supreme Court recognized that Carney's vehicle
possessed some attributes of a home, but found that the vehicle
was mobile by the turn of an ignition key and was subject to the
same licensing and regulation requirements as automobiles. 20 7

Therefore it is governed by the Carroll automobile exception.2 8

Three dissenting justices argued that the Carroll doctrine should
not apply to a vehicle parked in a parking lot a few blocks from a
courthouse when there was clearly time to obtain a warrant.2" The
majority refused to accept the exigency restriction and held that the

201 Id. at 387-388.
202 1d at 388.
203 Id.
204 Id.
201 Payton v. New York, 445 U.S. 573 (1980) where the Court held that the

police may not enter a home without a warrant to arrest a person accused of
murder unless the police have a warrant, consent or exigent circumstances exist.

206 Carney, 471 U.S. at 393.
207 Id.
208 Id. at 392-93.
209 Id. at 395. Justice Stevens with whom Justice Brennan and Justice Marshall

joined dissenting stated that warrantless searches of mobile homes are only
reasonable when the motor home is traveling on the public streets or highways
or when exigent circumstances require an immediate search. Id. at 402. The
dissenters noted that in this case Carney's home was parked in an off-the-street
lot only a few blocks from the courthouse in downtown San Diego where dozens
of magistrates were available to entertain a warrant application. Id. 404. In
addition, in a footnote, the dissenters quoted from the transcript of the
suppression hearing where it was noted that a telephonic search warrant could be
obtained for "20 cents and the nearest phone booth." Id. at 404 n. 16.
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search was justified within the scope of the Carroll automobile
exception.210 When there is time to get a warrant, the courthouse is
nearby, and the parked vehicle has some of the attributes of a
home, it would seem that a warrant requirement should not be so
easily dispensed with. However, the majority in Carney were
unwilling to follow this basic requirement of the original Carroll
doctrine.

VMI. The Demise of the Carroll Exigency Requirement

Pennsylvania v. Labron2 (1997)

Labron involved two consolidated cases in which police officers
in Pennsylvania conducted warrantless searches of automobiles."'
The Pennsylvania Supreme Court held that the Fourth Amendment
requires that the police obtain a warrant before searching an
automobile unless exigent circumstances are present.2 3 In Labron,
the police observed Labron and his associates involved in street
drug transactions and the police saw Labron put drugs in the trunk
of a car.21 ' The police arrested Labron and his accomplices, and
based upon probable cause, searched the trunk of the car and found
a bag of cocaine.2 5

In the second case, Kilgore, the police with probable cause to
believe that drugs were in Randy Kilgore's pick-up truck, searched
the truck while it was parked in the driveway of a farmhouse and
found cocaine on the floor of the truck.21 6 The Supreme Court of
Pennsylvania reversed the convictions of Labron and Kilgore,

210 Id at 394-395. The majority was persuaded by the fact that, "It]he DEA
agents had fresh, direct, un-contradicted evidence that the respondent was
distributing a controlled substance from the vehicle, apart from the evidence of
other possible offenses. The agents thus had probable cause to enter and search
the vehicle for evidence of a crime notwithstanding its possible use as a
dwelling place." Id

21 518 U.S. 938 (1996) (per curiam).
212 I d
2 13 Id at 939.
2 1
4 id

215 Id
216 Id
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holding that the police cannot simply search a vehicle upon
probable cause and should "obtain a warrant before searching an
automobile unless exigent circumstances are present. '217 The
United States Supreme Court in a per curiam decision reversed and
held "[I]f a car is readily mobile and probable cause exists to
believe it contains contraband, the Fourth Amendment thus permits
police to search the vehicle without more., 218 Hence, the Court
clearly rejected the exigency element of the Carroll doctrine and
the doctrine has thus become a one-element rule. If the police
have (1) probable cause to believe evidence of a crime is in a
vehicle,219 the police may search the vehicle even if it would be
reasonable and practical to secure a search warrant.

IX. Several Month Delay Before Seizing An Auto - No
Warrant Required

Florida v. White' ° (1999)

On numerous occasions police officers observed White using his
automobile to deliver cocaine." Several months later, believing
that White's car was subject to forfeiture under Florida law, the
police seized the car without a warrant.222 During an inventory
search of the vehicle, officers discovered cocaine in the ashtray. 3

White was arrested and before trial moved to suppress the cocaine
as the fruit of an illegal seizure. The trial court denied the motion
and White was convicted.224 A divided Florida Supreme Court
held that just because the police develop probable cause to believe

217 Id.
218 Id.
219 Id. The vehicle no longer has to be mobile. It may be secured at the police

station. See also Chambers v. Maroney, 399 U.S. 42 (1970) (holding vehicle
may be parked in a public place); Cardwell v. Lewis, 417 U.S. 583 (1974)
(holding it may be parked in a private driveway.); Pennsylvania v. Labron 116
S. Ct. 2485 (1997) (per curiam).

220 119 S. Ct. 1555 (1999).
22'Id. at 1557.
222 Id.
2'Id. at 1558.
224 Id.
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that a violation of the Forfeiture Act exists, this does not "standing
alone... justify a warrantless seizure."'2 In essence, the Florida
Court held that absent exigent circumstances, the Fourth
Amendment requires the police to obtain a warrant prior to seizing
a vehicle.

The Supreme Court granted certiorari and Justice Thomas,
writing for the majority, reversed holding that the police do not
have to obtain a warrant before seizing an automobile from a
public place when the police believe that the vehicle is forfeitable
contraband.' The several month delay in seizing the auto did not
suggest to the majority that the police could easily secure a search
warrant to seize the car. Instead, Justice Thomas noted, "our
Fourth Amendment Jurisprudence has consistently accorded law
enforcement officials greater latitude in exercising their duties in
public places."'' Justice Souter and Justice Breyer concurred in
the decision, subject to the qualification that the holding not be
read as a general endorsement of warrantless seizures of anything a
State chooses to call contraband2m The dissent229 argued that a
warrant should have been obtained not because the "[s]tate offers a
weak excuse for failing to obtain a warrant... but that it offers no
reason at all." Finally, the dissent noted that the Court professes
fidelity to the usual rule that searches without warrants are per se
unreasonable, but its decision suggests "that the exceptions have
all but swallowed the rule."' 1

X. Mobile Vehicle Plus Probable Cause - No Exigency
Requirement

Maryland v. Dyson21 (1999)

Id

226Id at 1560.
227M at 1559.
228 d at 1560.
"2Id (Stevens, J., dissenting with whom Justice Ginsburg joined).
230 Id at 1563. The dissent argued "on this record, one must assume that the

officers who seized White's car simply preferred to avoid the hassle of seeking
approval from ajudicial officer."
23 Id at 1561.
232 119 S. Ct. 2013 (1999) (per curiam).
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A Maryland police officer received a tip from a reliable
informant that Dyson, a known drug dealer, was in New York
purchasing cocaine and would return to Maryland in a rented red
Toyota automobile with license number DDY-787. 33 The officer
confirmed that the license number given to him belonged to the
Toyota rented by Dyson.234 Upon Dyson's return to Maryland,
officers conducted a warrantless search of the car and found 23
grams of cocaine base in the trunk. 5 Dyson was convicted and
the Court of Special Appeals of Maryland reversed, finding that
the Fourth Amendment required not only probable cause to search
a mobile vehicle, but also a separate finding of exigency
precluding the police from obtaining a warrant. 6

In a per curiam decision, the United States Supreme Court
reversed, holding that "under our established precedent, the
automobile exception has no separate exigency ... [and] . . .if a
car is readily mobile, and if probable cause exists to believe it
contains contraband, the Fourth Amendment.. . permits police to
search the vehicle without more. 237

XII. Rejection of a Passenger Property Rule Exception to the
Carroll Doctrine

Wyoming v. Houghton23s (1999)

In Houghton, police officers stopped an automobile for
speeding. 3 9 During this routine traffic stop, an officer noticed a

233 Id. at 2013.
24Id.
235 Id.
236 Id. Applying this standard, the Court of Appeals of Maryland concluded

that "although there was abundant probable cause, the search violated the Fourth
Amendment because there was no exigency that prevented or even made it
significantly difficult for the police to obtain a search warrant." Id.
23' Id. at 2014. The precedent referred to by the Court was United States v.

Ross, 456 U.S. 798, 809 and Pennsylvania v. Labron, 518 U.S. 938 (1996) (per
curiam). In Labron, the Court held that the "automobile exception does not
have a separate exigency requirement." Id. at 940.

238 119 S.Ct.1297 (1999).
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hypodermic syringe in the driver's pocket and the officer
instructed the driver to get out of the car and place the syringe on
the hood of the car.2' The driver complied and when asked why
he had the syringe, he said, "he used it to take drugs."' 4' At this
point, additional police officers arrived and ordered two female
passengers out of the car.242 An officer searched the passenger
compartment of the car for contraband and found a purse that
passenger Sandra Houghton claimed was hers.243

The officer found drug paraphernalia in the purse and arrested
Houghton.2 ' The trial court denied Houghton's motion to
suppress and held that the officer had probable cause to search the
car for contraband and by extension any containers therein that
could hold such contraband.245 Houghton was convicted and a
divided Wyoming Supreme Court ruled that the search of the purse
violated the Fourth Amendment because the officer "knew or
should have known that the purse did not belong to the
driver... [and] ... because there was no probable cause to search the
passenger's personal effects.2 The Wyoming Supreme Court thus
created a passenger property rule exception to Carroll. Upon
appeal to the United States Supreme Court, the Court framed the
issue as whether police officers violate the Fourth Amendment
when they search a passenger's personal belongings inside an
automobile that they have probable cause to believe contains
contraband.247

Justice Scalia, writing for the majority, reviewed the history of
the automobile exception, quoted extensively from Ross, and noted
that "it is uncontested that the police had probable cause to believe
that there were illegal drugs in the car... [and] ... neither Ross
itself, nor the historical evidence . .. admits of a distinction

23 9 1d. at 1299.
240 Id at 1298.
241 Id at 1299.
242 Id.

)

243 Md at 1299.

245 Id at 1300.
246 Id
247 d at 1299.
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between packages or containers based upon ownership.""24 Justice
Scalia was critical of the Wyoming Supreme Court's passenger
property rule exception to Carroll, and said that if it became
widely known, one would expect that passengers would claim
various property as their own and thus the passenger property
exception would result in a "bog of litigation ... civil suits and
motions to suppress ... [regarding]... whether the officer should
have believed the passenger's claim of ownership." 49  Justice
Breyer in a concurring opinion noted that if the police were
required to establish ownership of a container prior to a search of
the container the resulting uncertainty would destroy the
workability of the bright-line rule set forth in Ross.2'

0 Thus the
Court concluded that the "sensible rule" which is supported by
"history and case law" is that an automobile passenger's property
may be searched whether or not the passenger is present if the
police have probable cause to search the car."

The dissent"2 argued that the police should have a warrant and
individualized probable cause before searching belongings in the
custody of a passenger of an automobile. 3 Further, the dissent
argued that the Court has always made a distinction between the
search of drivers of motor vehicles and the search of passengers of
motor vehicles. 4 The dissenters were not "persuaded that the
mere spatial association between a passenger and a driver provides

248 Id. at 1300-0 1. Justice Scalia noted that even if the historical evidence were
equivocal, the Court would find that balancing the relative interests weighs in
favor of allowing a search of a passenger's property because "passengers like
drivers possess a reduced expectation of privacy with regard to property they
transport in cars." Id. at 1302.

249 Id. at 1302.
250 Id. at 1304.
25 Id. at 1303-04.
252 Id. at 1304 (Stevens, J., dissenting was joined by Justice Souter and Justice

Ginsburg).
13 Id. at 1306. Justice Stevens argues that a rule requiring a warrant and

individualized probable cause is every bit as simple as the Court's rule and it
protects privacy. Further, he views the majority decision as extending the
automobile exception to allow searches of passenger's belongings based upon a
driver's misconduct.

" Id. at 1305. The dissent relies upon United States v. Di Re, 332 U.S. 581
(1948) for this proposition.

430 [Vol 16

38

Touro Law Review, Vol. 16 [2015], No. 2, Art. 12

http://digitalcommons.tourolaw.edu/lawreview/vol16/iss2/12



THE AUTOMOBILE EXCEPTION

an acceptable basis for presuming that they are partners in crime or
for ignoring privacy interests in a purse." '  One can speculate that
the majority in Houghton, having recently abandoned the container
exception rule of Chadwick-Sanders, was quite reluctant to be
drawn into a new personal property exception to the automobile
exception.

XI. Conclusion

When the Carroll doctrine was created in 1925, it was a three
element rule requiring, (1) probable cause, (2) a mobile vehicle,
and (3) a requirement that in cases where securing a warrant is
practicable the police should not engage in a warrantless search.'
The first fifty years of the Carroll journey were relatively straight
and stable. However, in Chambers when the Supreme Court
permitted the warrantless search of a vehicle safely secured at a
police station, it seriously undermined the Carroll exigency
requirement. Subsequently the Court specifically abolished the
exigency requirement in Labron and this is the most troubling
aspect of the Carroll journey. If the Court in Chambers had
decided that officers were not authorized to conduct a warrantless
search of a vehicle that was safely secured at a police station, the
Carroll doctrine may have survived its seventy-five year journey
intact. Because the exigency element of the Carroll doctrine is so
essential to protect privacy interests in vehicles, one would hope
that the Supreme Court would reconsider its decision in Chambers.
However, in light of Labron, Dyson and White, this seems to be
wishful thinking. Therefore, each state should, under its state
constitution, consider providing greater privacy with respect to
automobiles than the protection provided by the Supreme Court.'

25. Id
256 See supra notes 23-24 and accompanying text.
' See generally William J. Brennan, Jr., State Constitutions and the

Protections ofIndividual Rights, 90 HARV. L. REv. 489 (1977). See, eg., State
v. Miller, 227 Conn. 363 (Con 1993). This case held that a warrantless
automobile search supported by probable cause, but conducted after the
automobile has been impounded at the police station violates Article first,
section seven of the Connecticut constitution. Miller rejects the Supreme Court
decision in Chambers v. Maroney, 399 U.S. 42 (1970).
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The container exception detour created by Chadwick, Sanders
and Robbins appeared to represent an attempt by the Court to rein
in the "warrantless cat" that was let out of the bag in Carroll and
Chambers. The concept used by the Court to attempt to curb the
broad police power authorized by Carroll-Chambers was to find
greater Fourth Amendment protection for containers in vehicles 8

than for the integral parts of a vehicle that may conceal evidence of
a crime." Certainly, the confusion and anomalous doctrine
created by Chadwick-Sanders was a motivating factor for the
Court in abandoning its container exception approach. However,
another important factor was that the automobile exception is well
grounded in the history of the Fourth Amendment2" and the
container cases of Chadwick, Sanders and Robbins were clearly
incompatible with this doctrine. 6'

It is regrettable that the Court jettisoned the exigency
requirement and reduced the Carroll doctrine to a one-element
probable cause rule. Nevertheless, more important than the
decisions in Carroll and its progeny are the far-reaching
implications of the Supreme Court's recent Fourth Amendment
jurisprudence. The automobile exception cases suggest that the
Court may have turned against the warrant requirement in many
areas outside of a home. In Chadwick the government argued that
no warrant was necessary to search movable personalty outside the
home if the police have probable cause.26 The majority of the
Supreme Court quickly rejected this argument stating that warrants
provide significant protection from unreasonable government

258See Sanders, 442 U.S. at 751; Robbins, 453 U.S. at 420 (1981).

2'9 See Carroll, 267 U.S. at 132 (1925) (finding that it is not unreasonable to
search the upholstery of an auto.); See also Chambers, 399 U.S. at 42 (1970)
(finding that it is not unreasonable to search a compartment under the dashboard
of an auto).

210 See id. at 147-156. Chief Justice Taft's analysis of the constitutional basis
for the Carroll doctrine.

261 See U.S. v. Ross, 456 U.S. at 818 "[1]f it was reasonable to open a concealed
compartment in Chambers, it would have been equally reasonable to open a
paper bag crumpled within it... [and] ... [a] ... contrary rule could produce
absurd results inconsistent with the decision in Carroll itself." Id.

262 UnitedStates v. Chadwick, 433 U.S. 6 (1977).
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intrusions.Y Justice Brennan called the government argument an
"extreme view of the Fourth Amendment26 Even Justice
Blackmun and Justice Rehnquist in their dissent "found it
unfortunate that the Government sought reversal in this case
primarily to vindicate "an extreme view of the Fourth
Amendment" that would restrict the protection of the Warrant
Clause to private dwellings and a few other "high privacy areas."s
However, after the elimination of the Carroll exigency
requirement and the broad language of the Court in White
regarding providing greater Fourth Amendment latitude for the
police in public places, this so-called "extreme view of the Fourth
Amendment" may find its way back on the docket of the Supreme
Court. Several questions that arise as a result of the recent
automobile cases are: (1) Does the warrant clause only protect
privacy in homes? (2) Does the warrant clause apply to containers
outside of vehicles and outside of homes? (3) Does the warrant
clause apply at all outside of a home?

The Supreme Court has, on numerous occasions, professed
fidelity to the so-called cardinal principle that "searches without
warrants are per se unreasonable -subject to a few well delineated
exceptions ' " The Court has said that these exceptions are
jealously guarded and carefully drawn,26 and the Court has
repeated its endorsement of this principle in recent cases.'
Unfortunately, this rule, however noble and well intended, does not
reflect reality. "Despite the recognized intrinsic value of the
warrant process, the vast majority of governmental intrusions are

SId
Id at 16 (Brennan, J., concurring).

Id at 17 (Blackmun, J., dissenting joined by Justice Rehnquist).
266Katz v. United States, 389 U.S. 347,357 (1964).
2 Arkansas v. Sanders, 442 U.S. 753 (1979) citing Jones v. United States, 357

U.S. 493,499 (1958).
2 See California v. Acevedo, 500 U.S. 565 (1991), Florida v. White, 119 S.Ct.

1555, 1559 (1999). Supposedly these few warrant exceptions are provided
where the societal costs of obtaining a warrant, such as danger to law
enforcement officers or the risk of loss of destruction of evidence outweighs the
reasons for prior recourse to a neutral magistrate. See Arkansas v. Sanders, 442
U.S. 751, 759 (1979).
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made without warrants."269 The average police officer in America
may never conduct a search without a warrant. Police searches by
warrant are the rare exception and not the norm. The so-called
"cardinal principle" pertaining to the warrant requirement has been
"so riddled with exceptions" ' that the exceptions created by
United State Supreme Court decisions "have all but swallowed the
rule." ' 1 It remains to be seen whether the Supreme Court in the
future will actually acknowledge that its jurisprudence with respect
to the Carroll d&ctrine is inconsistent with the '!cardinal principle"
and is more reflective of a position that the Fourth Amendment
"requires reasonableness, not warrants.272

269 Katz, supra note 40.
270 California v. Acevedo, 500 U.S. 565, 582 (1991) (Scalia, J., concurring).
27' Florida v. White, 119 S.Ct 1555, 1561 (1999) (Stevens, J., dissenting).
27 United States v. Rabinowitz, 339 U. S. 56, 65-66 (1950). "A rule of thumb

requiring that a search warrant always be procured whenever practicable may be
appealing ... [b]ut we cannot agree that this requirement should be crystallized
into a sine qua non to the reasonableness of a search .... It is appropriate to
note that the Constitution does not say that the right of the people to be secure in
their persons should not be violated without a search warrant .... [S]earches
turn upon the reasonableness under the circumstances and not upon the
practicability of procuring a search warrant, for the warrant is not required." Id.
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