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Schubert: Prisoners of War

PRISONERS OF WAR: NAZI-ERA LOOTED ART AND THE
NEED FOR REFORM IN THE UNITED STATES

Jessica Schubert”

l. INTRODUCTION

“I have tried to keep memory alive . . . [ have tried to fight
those who would forget. Because if we forget, we are guilty, we are
accomplices.”—Elie Wiesel

In late 2013, the revelation of a hidden cache of Nazi-era’
looted artwork in a Munich, Germany home caused an immediate
sensation as the shocked world learned of the size and relevance of
the discovery.®> The collection is believed to be the largest discovery
of missing European art since WWII.* The matter continues to re-

* Jessica Schubert is an attorney and author. She obtained her J.D. from Touro Law Center
and served on the editorial board of the Touro Law Review as an Articles Editor. After
working as a government attorney and in private practice for fourteen years, the author now
writes and provides counsel to artists and institutions. She has been involved in Holocaust
studies relating to art, cultural objects and law since studying them in college and frequently
features these issues on her blog, ARTS LAWYER BLOG, available at www.artslawyerblog.com.

! Elie Wiesel, Nobel Peace Prize Acceptance Speech (Dec. 10, 1986), available at
http://www.pbs.org/eliewiesel/nobel/.

2 KaTIA LuUBINA, CONTESTED CULTURAL PROPERTY: THE RETURN OF NAZI SPOLIATED ART
AND HUMAN REMAINS FROM PUBLIC COLLECTIONS 41-42 (2009). The phrase “Nazi era” con-
sists of the time period from 1933 through 1945, during Nazi control and the years immedi-
ately following. Id.

3 Alison Smale, Report of Nazi-Looted Trove Puts Art World in an Uproar, N.Y. TIMES
(Nov. 4, 2013), http://www.nytimes.com/2013/11/05/arts/design/trove-of-apparently-nazi-
looted-art-found-in-munich-apartment.html?pagewanted=all&_r=0; Andrew Higgins &
Katrin Bennhold, For Son of a Nazi-Era Dealer, a Private Life Amid a Tainted Trove of Art,
N.Y. Times (Nov. 17, 2013), http://www.nytimes.com/2013/11/18/world/europe/a-private-
life-amid-a-tainted-trove-of-art.ntml?pagewanted=all.

4 Ppatricia Cohen, Documents Reveal How Looted Nazi Art Was Restored to Dealer, N.Y.
TiMes (Nov. 6, 2013), http://www.nytimes.com/2013/11/07/arts/design/documents-reveal-
how-looted-nazi-art-was-restored-to-dealer.html; Melissa Eddy et al., German Officials Pro-
vide Details on Looted Art, N.Y. Times (Nov. 5, 2013), http://www.nytimes.com/2013/11/07
[arts/design/documents-reveal-how-looted-nazi-art-was-restored-to-dealer.html (quoting
JONATHAN PETROPOULOS, THE FAUSTIAN BARGAIN: THE ART WORLD IN NAZI GERMANY
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ceive worldwide attention as unresolved issues of ownership, restitu-
tion and applicable Bavarian laws continue to evade consensus, de-
spite prior international efforts and agreements to ensure that this
very situation would not occur.® The discovery not only renewed in-
terest in Nazi-looted artwork, but also revealed the fact that, decades
after the end of the Holocaust, such artwork continues to stay hidden
away from the victims of the Holocaust who may possess claims of
ownership. These matters have been eclipsed in modern times by
modern problems, and in many ways, forgotten. However, the case
reminds the world of the need to refocus attention on the continuing
injustice that continues against Holocaust victims, including claims
filed in the United States.

The substantial quantity of the artwork discovered in Munich
included an excess of 1,400 pieces, including the work of such nota-
ble artists such as Chagall, Matisse, Picasso and many others.® Ac-
cording to reported stories, the collection of artwork was inherited by
Cornelius Gurlitt from his late father Dr. Hildebrand Gurlitt (herein-
after, “the Dr.”), who was an art expert and curator who worked with
the Nazis to loot “degenerate art.”’ In 1945, the Dr. was arrested by
the American Third Army after the Art Looting Investigation Unit
provided information of the Dr.’s illicit activities.® For several years
thereafter, the Dr. was investigated as a suspected Nazi art looter but

(2000)).

> BURGERLICHES GESETZBUCH [BGB][CiviL CoDE], Jan. 2, 2002, BUNDESGESETZBLATT,
Teil | [BGBL. 1], as amended, § 202 (Ger.).

® Eddy et al., supra note 4; Mary M. Lane et al., The Strange Tale of Nazis, Mr. Gurlitt
and The Lost Masterpieces, WaLL St. J. (Nov. 8, 2013, 10:40 PM),
http://online.wsj.com/news/articles/SB10001424052702303309504579185861314057386#.

7 Seeid. Degenerate art, known as “Entartete Kunst,” was comprised of several types of
art Hitler despised, including modern art, “works [by] Jewish artists, and art [which] repre-
sent[ed] Jewish subjects.” MICHAEL J. BAYZLER, HOLOCAUST JUSTICE: THE BATTLE FOR
RESTITUTION IN AMERICA’S COURTS 202-03 (2003); HECTOR FELICIANO, THE LOST MUSEUM:
THE NAZI CONSPIRACY TO STEAL THE WORLD’S GREATEST WORKS OF ART (1998); Emily J.
Henson, The Last Prisoners of War: Returning World War Il Art to Its Rightful Owners—
Can Moral Obligations Be Translated into Legal Duties?, 51 DePAuL L. Rev. 1103, 1105
(2002); Cohen, supra note 4. The art was originally destroyed, but the Nazis eventually rec-
ognized its value. Stephan J. Schlegelmilch, Ghosts of the Holocaust: Holocaust Victim Fi-
ne Arts Litigation and a Statutory Application of the Discovery Rule, 50 CAse W. REs. L.
Rev. 87, 88 (1999).

® ROBERT M. EDSEL & BRET WITTER, THE MONUMENTS MEN: ALLIED HEROES, NAZI
THIEVES, AND THE GREATEST TREASURE HUNT IN HisTORY (2010); Felix Bohn et al., Art
Dealer to the Fihrer: Hildebrandt Gurlitt’s Deep Nazi Ties, SPIEGEL ONLINE
INTERNATIONAL  (Dec. 23, 2013, 5:15 PM) (Christopher Sultan trans.),
http://www.spiegel.de/international/germany/hildebrand-gurlitt-and-his-dubious-dealings-
with-nazi-looted-art-a-940625.html.

http://digitalcommons.tourolaw.edu/lawreview/vol30/iss3/10
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over time was able to convince Army investigators that he was simp-
ly a Nazi victim who purchased “most of the art” from non-Jewish
owners or abroad, to personally “assist them in their severe need.”’
Consequently, the Dr. was released.

The Dr. died in a car accident in 1956. His widow subse-
quently stated that the artwork was destroyed years earlier in the
bombing of Dresden.’® However, the recent uncovering of the art-
work in the late Dr.’s son’s apartment suggests that the collection
survived not only WWII but also the Dresden bombings; the artwork
was preserved for decades by Gurlitt, imprisoned inside the confines
of his Munich apartment as the “last of prisoners of World War I1.”**

The hidden collection was apparently discovered in 2012 by
German authorities who were investigating the late Dr.’s son, Cor-
nelius Gurlitt (hereinafter “Gurlitt”), for tax evasion.”> The artwork
was treated as part of a tax investigation relating to Gurlitt and as
such, the discovery and information about the contents in the collec-
tion was kept from the public.”® The German authorities’ discovery
was kﬁpt confidential until a German magazine exposed the story in
2013.

Following the release of the magazine story, the German au-
thorities’ failure to disclose the discovery has been met with sharp
criticism.”® Moreover, the question has arisen during the pendency of

® Guy Walters, Revealed: The oddball who hid £1bn of art in his squalid flat . . . and the
extraordinary story of how his father, who stole paintings for the Nazis, conned Allied inves-
tigators, DAILY MAIL (Nov. 13, 2013, 12:04 AM), http://www.dailymail.co.uk/news/article-
2504403/Cornelius-Gurlitt-oddball-hid-1bn-Nazi-art-flat.ntml; Higgins et al., supra note 3.

0 Higgins et al., supra note 3.

1 Kirsten Grieshaber, Jewish Group Demands Return of All Nazi Looted Art, ASSOCIATED
PREss (Jan. 30, 2014, 11:31 AM), http://abcnews.go.com/Entertainment/wireStory/jewish-
group-demands-return-nazi-looted-art-22294916 (quoting Ronald Lauder, President of the
World Jewish Congress).

12 Eddy et al., supra note 4. In 2010, Gurlitt was traveling on a train from Zurich to Mu-
nich with an excessive amount of money, which alerted authorities, who subsequently per-
formed a tax evasion investigation. Id. On February 28, 2012, German authorities searched
Gurlitt’s Munich apartment and discovered the artwork. 1d.

Bod.

141500 Werke von Kiinstlern wie Picasso, Chagall und MatisseMeisterwerke zwischen
Mll — Fahnder entdecken in Miinchen Nazi-Schatz in Milliardenhdhe, Focus ONLINE (April
11, 2013, 2:19), http://www.focus.de/kultur/kunst/nazi-raubkunst-meisterwerke-zwischen-
muell-fahnder-entdecken-kunstschatz-in-milliardenhoehe_aid_1147066.html.

5 Eddy et al., supra note 4; Mary M. Lane & Harriet Torry, U.S. Pushes Germany for De-
tails of Art Cache, WALL ST.J. (Nov. 6, 2013), http://online.wsj.com/news/articles/SB10001
424052702304672404579182001498261232. Criticisms include the failure of the German
government to publicize the finding as well as lack of transparency in handling Nazi-
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this matter whether the German authorities must return the seized art
to Gurlitt, based upon German law, which supports the expiration of
a thirty-year statute of limitations on the theft of the artwork.*® The
matter is still pending, but the issue has sparked an outrage about the
possibility that the art could potentially be given back to Gurlitt based
not upon the merits of each art piece, but based upon procedural
grounds; thus, allowing the legal system to continue to advance the
injustices of the Nazi regime in carrying out its Final Solution to
eradicate the Jewish race by extinguishing its people and culture.’
The Gurlitt issues and the Bavarian effort to quickly amend
its statute of limitations law in direct response to the controversy'®
exposes the lack of an appropriate legal framework for the handling
of Nazi-looted art cases. Current legislation and case law in numer-
ous countries do not provide clear, predictable outcomes for restitu-
tion claims and may impede the public policy favoring restitution to
the original property owner; the United States is not an exception.
This Article examines how the United States has addressed
Nazi-era looted art cases in recent years and makes proposals de-
signed to provide the fair, just handling of these cases. Section Il
provides a review of the critical documents that influence how the
United States legal system currently handles Nazi-era looted art cas-
es. Section Il reviews the duties of public museums and discusses
how these duties conflict with U.S. policies and guidelines regarding
the restitution of art. Section IV examines notable cases resolved in
the U.S. and looks at how the legal process reveals institutional apa-

confiscated artwork.

16 BURGERLICHES GESETZBUCH, supra note 5, at §§ 199, 202; see also Bruce Zagaris, Dis-
covery of Nazi-Looted Trove Causes Controversy, INT’L ENFORCEMENT L. Rep. (2014).

17 Owen C. Pell, The Potential for a Mediation/Arbitration Commission to Resolve Dis-
putes Relating to Artworks Stolen or Looted During World War 11, 10 J. DEPAUL-LCA J.
ART & ENT. L. & PoL’y 27, 30 (1999).

8 As of the date of publication of this Article, Bavaria has proposed new legislation
which aims at elimination of the present thirty-year statute of limitations in the German Civil
Code. See, e.g., Nazi-looted art: Bavaria proposes law to partially lift statute of limitation,
WOoRLD JEwISH CONGRESS (Jan. 8, 2014), http://www.worldjewishcongress.org/en/news/143
22/nazi_looted_art_bavaria_proposes_law_to_partially_lift_statute_of_limitation_wjc_insuff
icient. The proposed law requires that the individual or group, which possesses the artwork
“acted in bad faith.” 1d. Thus, the possessor must have knowledge of the item’s origins
when he or she acquired the artwork. Id. Despite this proposal, the legislation has received
criticism that it is not adequate to resolve Nazi-looted art problems. 1d. World Jewish Con-
gress President Ronald S. Lauder “welcomed the Bavarian initiative as a ‘step in the right
direction’, but ‘insufficient to deal with the problem of Nazi-looted art in Germany,” and
highlights the insufficiencies of the existing Nazi-looted art issues in Germany. Id.

http://digitalcommons.tourolaw.edu/lawreview/vol30/iss3/10



Schubert: Prisoners of War

2014] PRISONERS OF WAR 679

thy towards Nazi-looted art. Section V proposes legislative reform
by enacting a federal statute of limitations law. Finally, Section VI
recommends additional reforms to the existing legal framework to
not only provide mechanisms for increased fairness to all parties in-
volved in these cases, but also to further the public policy which aims
to promote the identification and restitution of Nazi-looted artwork to
the original owner.

1. HISTORY OF UNITED STATES PoLICY AND GUIDELINES ON
NAZI-LOOTED ART

In order to gain a full appreciation of the applicable U.S. legal
framework upon which Nazi-era looted art cases are reviewed, it is
necessary to understand the underlying history and policy regarding
Nazi-era looted art. Consequently, the following discussion provides
an overview of these matters.

In the late 1990s, the U.S. developed a revitalized interest in
Nazi-era looted artwork included in the collections of its art muse-
ums. There were various reasons for this interest,*® but the success of
the recovery of claims against Swiss banks brought by victims of the
Holocaust and their heirs was a significantly relevant factor which
heightened national interest on the subject.”

Moreover, in the 1990s, the U.S. began to emerge as a “forum
of choice for claimants” seeking restitution of Nazi-era looted art-
work.?>  While continental European legislation favors a good faith
purchaser by allowing clear title to stolen goods after a certain period
of time,? the U.S. law applicable to the restitution of cultural proper-
ty was, and remains, favorable to the property owner.? Hence, under
common law, no one, not even a good faith purchaser, can obtain title
to stolen property.®* This law naturally encouraged Nazi-era looted

1% Demands were being made on Swiss banks for looted bank accounts; Hector Feliciano’s
book entitled THE LosST MUSEUM was published, as well as Lynn Nicholas’s book entitled
THE RAPE OF EUROPA. For further discussion, see BAYZLER, supra note 7, at 208-09.

2 The first Nazi-era looted art lawsuit, Goodman, et al. v. Searle, No. 96-CV-06459,
(N.D. 1ll. Filed Oct. 3, 1996) (Bloomberg Law, Docket), was settled.

2L BAYZLER, supra note 7, at 212. In 1998, Congress also passed the Holocaust Victims
Redress Act. Pub. L. No. 105-158, Sec 202, 112 Stat. 15, 17-18 (1998).

22 gee, e.g., supra note 5, at § 935 (explaining that the German Code does not recognize
good faith acquisition of title for lost property).

23 Bert Demarsin, Let’s Not Talk About Terezin: Restitution of Nazi Era Looted Art and
the Tenuousness of Public International Law, 37 BrRook. J. INT’L L. 117, 177 (2011).

2t Kelly Diane Walton, Leave No Stone Unturned: The Search for Art Stolen by the Nazis
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art claimants to assert their claims in the United States.

During this time, The Holocaust Victims Redress Act (herein-
after “HRA”) was enacted, setting forth the “sense of Congress” re-
garding Nazi-looted property.® Specifically, the HRA emphasized
that “all governments should undertake good faith efforts to facilitate
the return” of looted property.?®® Thereafter, the U.S. held Congres-
sional hearings regarding its “sense” and the status of Nazi-looted
artwork throughout the country.?’

In 1998, following the enactment of the HRA, the Department
of State and the U.S. Holocaust Memorial Museum hosted the Wash-
ington Conference on Holocaust-Era Assets (hereinafter “Confer-
ence”).”® More than forty countries and thirteen international private
entities were represented at the five-day-long Conference.?® The aim
of the Conference was to confront the issues arising from the confis-
cation of assets by the Nazis during the Holocaust. Specifically, the
goal was to create a consensus of how to manage the issues of recov-
ery and restitution of looted art, religious, cultural and historical ob-
jects?,,O communal property, insurance claims, and other related mat-
ters.

The Conference was a collaborative effort by its attendees.®
Experts from all over the world discussed how to create policies de-
signed to foster the restoration of artwork to its proper owners.® Not
only did these experts give group presentations in their area of exper-
tise, but also there were “breakout” discussion groups in all areas of
the controversy where attendees sat around a table, actively discuss-
ing these matters and suggesting how best to handle these issues.*
Upon the conclusion of the fifth day of the Conference, the “Wash-

and the Legal Rules Governing Restitution of Stolen Art, 9 FORDHAM INTELL. PROP. MEDIA &
ENT. L.J. 549, 578 (1999) (citing Brian Bengs, Note, Dead on Arrival? A Comparison of the
Unidroit Convention on Stolen or Illegally Exported Cultural Objects and U.S. Property
Law, 6 TRANSNAT’L L. & CONTEMP. PROBS. 503, 517-18 (1996)).

% Holocaust Victims Redress Act §§ 201-02.
® 1d. at § 202.
7 Id. at §8§ 201-02.
® Letter from J.D. Bindenagel, Editor & Director, Washington Conference of Holocaust
Era Assets (Feb. 19, 1999) available at http://fcit.usf.edu/holocaust/resource/assets/heaca.pdf.

29

5 1a

.

% d.

* Bindenagel, supra note 28.

NN

http://digitalcommons.tourolaw.edu/lawreview/vol30/iss3/10



Schubert: Prisoners of War

2014] PRISONERS OF WAR 681

ington Principles” (hereinafter “Principles”) were established.®

The Principles had a majority consensus of the forty-four par-
ticipant countries.®® Most of the issues were wholly agreed upon, but
there was one issue relating to the restitution of communal property
where significant debate occurred and a majority consensus was not
realized: Central and Eastern Europe post-communist states were par-
ticularly wary of committing to aggressively returning confiscated
communal property.*

Proposals from the United States which became embodied in
the Principles included: commitments to restore “secular as well as
religious communal property; ensure that restitution policies adopted
at the national level are implemented regionally and locally; make the
legal procedures for filing claims clear and straightforward; and
above all, to accelerate the process of restitution of communal prop-
erty.”¥’

The Principles stated:

1. Art that had been confiscated by the Nazis and not
subsequently restituted should be identified.

2. Relevant records and archives should be open and
accessible to researchers, in accordance with the
guidelines of the International Council on Archives.

3. Resources and personnel should be made available
to facilitate the identification of all art that had been
confiscated by the Nazis and not subsequently restitut-
ed.

4. In establishing that a work of art had been confis-
cated by the Nazis and not subsequently restituted,
consideration should be given to unavoidable gaps or
ambiguities in the provenance in light of the passage
of time and the circumstances of the Holocaust era.

5. Every effort should be made to publicize art that is
found to have been confiscated by the Nazis and not

34 Proceedings, WASHINGTON CONF. ON HOLOCAUST ERA AsSeTs, Feb. 19, 1999, at 971-
72.

% 1d. at 971.

% Stuart Goldman, Summary of the Washington Conference on Holocaust Era Assets,
JEWISH VIRTUAL LIBRARY (Nov. 24, 1999), http://www.jewishvirtuallibrary.org/jsource/Hol
ocaust/crs9.html#one.

¥ 1d.
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subsequently restituted in order to locate its pre-War
owners or their heirs.

6. Efforts should be made to establish a central regis-
try of such information.

7. Pre-War owners and their heirs should be encour-
aged to come forward and make known their claims to
art that was confiscated by the Nazis and not subse-
quently restituted.

8. If the pre-War owners of art that is found to have
been confiscated by the Nazis and not subsequently
restituted, or their heirs, can be identified, steps should
be taken expeditiously to achieve a just and fair solu-
tion, recognizing this may vary according to the facts
and circumstances surrounding a specific case.

9. If the pre-War owners of art that is found to have
been confiscated by the Nazis, or their heirs, can not
be identified, steps should be taken expeditiously to
achieve a just and fair solution.

10. Commissions or other bodies established to iden-
tify art that was confiscated by the Nazis and to assist
in addressing ownership issues should have a balanced
membership.

11. Nations are encouraged to develop national pro-
cesses to implement these principles, particularly as
they relate to alternative dispute resolution mecha-
nisms for resolving ownership issues.®

Despite the intense scrutiny and debate of issues, the Princi-
ples were neither legally binding nor agreed to by formal agreement
of the parties attending the Conference. Rather, the Principles were
adopted as voluntary commitments “based upon the moral principle
that art and cultural property confiscated by the Nazis from Holocaust
(Shoah) victims should be returned to them or their heirs, in a manner
consistent with national laws and regulations as well as international
obligations, in order to achieve just and fair solutions.”*

% \WASHINGTON CONF. ON HOLOCAUST ERA ASSETS, supra note 34, at 971-72.

% Terezin Declaration, HoLocAUST ERA AssETs (June 30, 2009), http://www.holocauste
raassets.eu/program/conference-proceedings/declarations/ (follow “TEREZIN DECLARAT
ION FINAL.pdf (78,2 kB)” hyperlink).

http://digitalcommons.tourolaw.edu/lawreview/vol30/iss3/10
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During this same time, the Association of Art Museum Direc-
tors (hereinafter “AAMD”) drafted guidelines of the Spoliation of Art
from 1933-1945,%° while the American Alliance of Museums (herein-
after “AAM”) issued guidelines pertaining to the Unlawful Appropri-
ation of Objects.** These guidelines serve as the Code of Ethics for
Museums when handling claims of ownership regarding artwork in
the museums’ collection.*” Moreover, these guidelines promote the
identification and restitution of Nazi-era looted art. Furthermore, the
AAM Guidelines urge museums to the use of non-litigation methods,
the use of mediation and the waiver of defenses.

In 2009, a follow-up conference entitled the “Prague Holo-
caust Era Assets Conference” was held, designed chiefly to examine
the progress of the Washington Conference and the other efforts put
forth by its participant countries for the restitution of looted proper-
ty*® and to address other related issues.** The Conference issued the
“Terezin Declarations,”* which outlined the commitments of the par-
ticipant countries with respect to various Nazi-era matters, including
Nazi-confiscated and looted art issues.*

In addition to renewing the participant countries’ commitment
to the Washington Principles as a whole, the Terezin Declarations in-
cluded a renewed commitment to: the continuation and support of
“intensified systematic provenance research, with due regard to legis-
lation, in both public and private archives”; where relevant, making

0 Resolution of Claims for Nazi-Era Cultural Assets, Ass’N oF ART MUSEUM DIRECTORS,
(2014), https://faamd.org/object-registry/resolution-of-claims-for-nazi-era-cultural-assets/mor
e-info.

4 Standards Regarding the Unlawful Appropriation of Objects During the Nazi Era, Am.
ALLIANCE OF Museums, http://www.aam-us.org/resources/ethics-standards-and-best-
practices/collections-stewardship/objects-during-the-nazi-era (last visited May 2, 2014).

2 1d.

“ For example, the Vilinus Forum Declaration of 2000, the Stockholm Declaration of
2000, and the Task Force on International Cooperation on Holocaust Education, Remem-
brance and Research in 2007-2008 were designed to address property restitution. Bureau of
European and Eurasian Affairs, Prague Holocaust Era Assets Conference: Terezin Declara-
tion (June 30, 2009), http://www.state.gov/p/eur/rls/or/126162.htm (Conf. Rep.).

* The issues were described by the Conference sponsors as “important issues such as
Welfare of Holocaust (Shoah) Survivors and other Victims of Nazi Persecution, Immovable
Property, Jewish Cemeteries and Burial Sites, Nazi-Confiscated and Looted Art, Judaica and
Jewish Cultural Property, Archival Materials, and Education, Remembrance, Research and
Memorial Sites.” Id.

% The Conference was held in Terezin, where thousands of Jews were sent to the
Theresienstadt concentration camp and work camps. Id.

d.
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efforts to publicize the results of provenance research; “establishment
of mechanisms to assist claimants and others in their efforts;” the ef-
forts of the participant countries to “ensure that their legal systems or
alternative processes, while taking into account the different legal
traditions, facilitate just and fair solutions with regard to Nazi-
confiscated and looted art;” to “make certain that claims to recover”
the art are quickly determined and resolved based upon the facts and
merits as well as all documents supplied by all of the parties in-
volved; and for participant countries to “consider all relevant issues
when applying various legal provisions that may impede” restitu-
tion.*” In addition, it was suggested that the U.S. could potentially
create a formal body to determine proper ownership.*®

Il. PuBLIC TRUST AND ETHICAL OBLIGATIONS OF PUBLIC
MUSEUMS

U.S. public art museums have a duty to hold their collections
in the public trust. It follows that the deaccessioning of any artwork
owned by a public museum must be made in a manner that is con-
sistent with the museum’s duty.

Deaccessioning in American art museums is largely unregu-
lated. Presently, New York State is the only state which has a codi-
fied, comprehensive deaccessioning policy which public museums
must adhere to when contemplating removal of artwork.* Pursuant
to the New York law, there are only certain reasons why a museum
may remove artwork from its collection. Several permissible reasons
for deaccessioning include: the artwork will be repatriated or returned
to the rightful owner, or the piece is “lost or stolen and has not been
recovered.”®

Moreover, there is no federal law or policy which legally re-
quires a public museum or other institution to abide by or restrict
their actions pursuant to particular deaccessioning regulations; thus,
non-New York public museums are not held to any statutory duty.
Rather, these museums must make these decisions according to their
fiduciary duty in the best interest of the public.

47
Id.
8 Stuart E. Eizenstat, Open Plenary Session Remarks at Prague Holocaust Conference
(June 28, 2009), http://www.state.gov/p/eur/rls/rm/2009/126158.htm (conf. Rep.).
* N.Y. Comp. CoDes R. & REGs. tit. 8, § 3.27(c)(7) (2014).
50
Id.
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Generally, a public museum’s decisions include those similar
to the duties of a trustee of a charitable trust. Thus, these fiduciary
duties include:

reasonable steps to take and keep control of the trust
property, to use reasonable care and skill to preserve
the trust property, to take reasonable steps to realize
on claims which are a part of the trust property, [and]
to defend [against] actions which may result in a loss
to the trust estate, unless it is reasonable not to make
such defense. !

Additionally, deaccessioning activities of public museums are
guided by self-regulatory ethical guidelines. These guidelines are set
forth by the American Alliance of Museums, the Association of Art
Museum Directors and the International Council of Museums.

Pursuant to the 2000 AAM Code of Ethics (hereinafter “AAM
Code™), museum governance is governed by public trust® and all
museum activities must be in service of the public. Furthermore, the
AAM Code indicates that acquisitions, deaccessions and loans of
artwork must be performed for the good of the public.®

Furthermore, the AAM’s promulgation of standards regarding
“Unlawful Appropriation of Objects During the Nazi Era,” (hereinaf-
ter, “Unlawful Appropriation Guidelines”)** underscores the obliga-
tion of a museum to act in the public trust. Specifically, museums
must act diligently where “Nazi-era provenance is incomplete or un-
certain for a proposed acquisition.”® The standards further amplified
that museums’ “‘stewardship duties and their responsibilities to the
public they serve require that any decision to acquire, borrow, or dis-
pose of objects be taken only after the completion of appropriate

! RESTATEMENT (SECOND) OF TRUSTS § 379 (1959); see, e.g., N.Y. EST. POWERS &
TRUSTS LAW § 11-1.1 (McKinney 2011) (describing New York’s fiduciary duties); see gen-
erally Simon J. Frankel, Museums’ Initiation of Declaratory Judgment Actions and Assertion
of Statutes of Limitations in Response to Nazi-Era Art Restitution Claims—A Defense, 23
DEPAUL J. ART, TECH. & INTELL. PROP. L. 279 (2013).

52 Frankel, supra note 51, at 292; see also AM. ALLIANCE OF MUSEUMS, supra note 41.

5% See AM. ALLIANCE OF MUSEUMS, supra note 41.

> 1d.

* 1d.
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steps and careful consideration.”*®

The Unlawful Appropriation Guidelines also emphasize the
need for museums to perform research on the provenance of Nazi-era
art in their collections, and if necessary, to attempt to locate the heirs
who may potentially possess a claim to the art for the purpose of re-
solving the issue.”” These guidelines indicated that museums publi-
cize the provenance of Nazi-era art by posting the information at their
websites.”® Moreover, the Unlawful Appropriation Guidelines stated
that museums should seek to resolve claims “in an equitable, appro-
priate and mutually agreeable manner,” utilizing “methods other than
litigation.”®  Furthermore, these guidelines stated that museums
should “consider . . . mediation” as well as the waiver of “certain
available defenses” in handling property claims seeking restitution of
looted artwork.®

Finally, the International Council of Museums (hereinafter,
“ICOM”) provides a code of ethics which applies to the professional
conduct of museums, including international objectives, such as the
illicit trafficking of artwork and cultural objects.®* The ICOM ethics
code emphasizes that museums make deaccessioning decisions only
with complete understanding of the artwork’s history and signifi-
cance as well as considerations involving “any loss of public trust.”®?
The ICOM has also issued “Recommendations concerning the Return
of Works of Art Belonging to Jewish Owners,” which recommends
that museums examine their collections in order to identify artwork
dating from WWII that has a suspicious provenance.*®* The recom-
mendations also provide that museums establish written procedures

% d.

7 d.

%8 See AM. ALLIANCE OF MUSEUMS, supra note 41. A dedicated Internet site was subse-
quently established which allows museums to voluntarily—but not legally required—Iist
suspicious artwork and related information thereto.

¥ d.

80 .

1 |COM in Brief, INT’L CouNciL oF MuUSEUMSs, http://icom.museum/who-we-are/the-
organisation/icom-in-brief.html (last visited May 2, 2014); ICOM Missions, INT’L COUNCIL
OF Museuwms, http://icom.museum/the-organisation/icom-missions/ (last visited May 2,
2014).

82 |COM Code of Ethics, INT’L CoUNcIL OF Museums, http://icom.museum/the-
vision/code-of-ethics (last visited May 2, 2014). See also Frankel, supra note 51; Am.
ALLIANCE OF MUSEUMS, supra note 41; ICOM Missions, supra note 61.

8 |COM Recommendations concerning the Return of Works of Art Belonging to Jewish
Owners, COMM’N FOR LOOTED ART IN EUR. (Jan. 14, 1999), http://www.lootedartcommiss
ion.com/OXSHQE36019.
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for handling the publication and restitution of such artwork, as well
as “actively address” the restitution of the pieces to the owner.*

The aforementioned public art museum’s fiduciary duty to the
public trust and ethical obligations to further the identification and
restitution of Nazi-era looted artwork creates a tension of competing
interests: the interest to act in the best interest of the public when
deaccessioning artwork versus the interest to act in furtherance of the
identification and restitution of artwork to its owners. According to
the ethical obligations for restitution, the museum is urged to deter-
mine claims expeditiously, using non-litigious methods, waiving de-
fenses and resorting to alternatives such as mediation.

However, when public museums seek to remove a piece of
artwork from its collection, including those pieces which are the sub-
ject of a looted art claim, the museum must also adhere to its fiduci-
ary duties and make the public trust its primary priority. This fiduci-
ary duty to act in the best interests of the public cannot simply be set
aside in favor of ethical obligations relating to Nazi-era looted art.
Therefore, the guidelines’ statement that museums should consider
waiving defenses and determining claims based upon merits puts a
museum in a precarious position; a museum cannot function in a fi-
duciary manner while also adhering to the ethical guidelines pertain-
ing to Nazi-era looted art claims. Consequently, the precise manner
in which a public museum should conduct itself in cases of looted
Nazi-era art claims is unclear.

The public museum is neither directed by the codes of ethics
to disregard litigation nor to ignore available defenses, yet the proac-
tive actions to institute declaratory judgment actions or assertion of
procedural defenses do not coincide with the stated goals of the
Washington Principles and the ethical obligations of the museums.
For example, museums are urged by the AAM guidelines to resolve
looted art claims “openly, seriously, responsively and with respect for
the dignity of all parties.”® The ethical guidelines also indicate that
looted art claims should be determined upon the merits of a case, not
procedural issues. Additionally, the Unlawful Appropriation Guide-
lines promote a resolution of these claims by non-litigious methods
and with a waiver of possible defenses.®® Consequently, if a museum
proactively seeks a declaratory judgment or asserts a time-barred de-

64 |d
8 AM. ALLIANCE OF MUSEUMS, supra note 41,
66 Id
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fense, the museum is not acting in accordance with these codes of
ethics regarding Nazi-era looted art claims.

This complex situation is intensified because courts do not
provide a clear direction for museums that encounter this tension.
Rather, the courts demonstrate “institutional apathy”® towards the
U.S. policy favoring restitution of Nazi-era looted art. For example,
in a First Circuit case involving Nazi-era looted artwork, the Court
revealed its treatment of the Washington Principles and Terezin Dec-
laration when it stated that the documents were phrased in “general
terms evincing no particular hostility” toward statute of limitations
defenses.®® Therefore, the statute of limitations defense was permit-
ted.

Similarly, in Grosz v. Museum of Modern Art,® the Court of
Appeals for the Second Circuit upheld the lower court’s determina-
tion dismissing the claimant’s challenge to the museum’s ownership
of three paintings based upon the statute of limitations.”” The muse-
um and the claimants had previously engaged in negotiations which
did not result in a settlement. Thereafter, the case was filed and sub-
sequently the claimant’s claims were unsuccessful.”

Significantly, the museum was found to have engaged in ex-
tensive negotiations for the purpose of elongating the time frame for
limitation purposes.’> The lower court did not protest this conduct, as
the court inferred an implicit demand and refusal from the parties’
correspondence.”® This fact further heightens the “institutional apa-
thy within the United States” regarding the “changes it zealously
sought internationally.”"

87 Demarsin, supra note 23, at 165.

88 Museum of Fine Arts, Boston v. Seger-Thomschitz, 623 F.3d 1, 12 (1st Cir. 2010).

8 403 F. App’x 575 (2d Cir. 2010).

0 1d. at 576-78.

™ 1d. at 577-78.

2 Demarsin, supra note 23, at 165 (citing Bert Demarsin, Has the Time (of Laches)
Come? Recent Nazi-Era Art Litigation in the New York Forum, 59 BurF. L. REv. 621, 665-
71 (2011)).

™ 1d. (citing Grosz, 772 F. Supp. 2d. 473, 483-88 (S.D.N.Y 2010), and Demarsin, Has the
Time (of Laches) Come?, supra note 72, at 665-71).

™ d.
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V. DismISSAL OF NAZI-LoOOTED ART CASES ON PROCEDURAL
GROUNDS

Beginning in 2005, the instances of public museums’ disre-
gard of the ethical guidelines in favor of technical defenses to resolve
Holocaust restitution claims increased. It follows that the cases to re-
solve artwork ownership disputes are increasingly commenced by
museums which seek declaratory judgment that the museum is the
clear title holder of the artwork. This trend signifies a disregard of
the Principles and its progeny when a public museum is confronted
with Nazi-era artwork ownership issues. In addition, the merits of
the case are typically never reviewed; the majority of Nazi-era looted
art cases to date have been settled outside of the courthouse, so there
is no relevant examination of the substantive facts and circumstances
of a claim in which to provide a clear precedent for the artwork’s
original owner or heirs.

When considering the proactive cases initiated by public mu-
seums, the federal courts demonstrate a disfavoring of victims of Na-
zi-era looted art by strictly applying the doctrine of constructive no-
tice based upon the time of the discovery and dismissing cases based
upon expiration of the statute of limitations. For example, in the case
entitled Toledo Museum of Art v. Ullin,” the U.S. District Court for
the Northern District of Ohio dismissed claims of the defendants,
heirs of a Nazi persecutee, based upon a four-year statute of limita-
tions.”® In this action to quiet title, the defendants asserted that the
subject painting was sold under duress during the Holocaust.”” The
heirs further argued that the painting was sold for less than market
value.”®  Additionally, the defendant-heirs claimed to have no
knowledge whatsoever of the painting or its history, let alone the mu-
seum’s possession of the piece.”

Despite recognizing the dispute over the sale and knowledge
of the artwork and its history, the District Court nevertheless dis-
missed the case on the basis that the defendant had constructive no-
tice of the existence of the painting.?’ In making this determination,

™ 477 F. Supp. 2d 802 (N.D. Ohio 2006).
® 1d. at 806, 809.

™ 1d. at 804-05.

™ 1d. at 805.

™ |d. at 808.

8 Ullin, 477 F. Supp. 2d at 808.
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the court emphasized that the museum’s possession of the artwork
was “easily discoverable”®! as the museum included the piece on its
website. Moreover, the court stressed that since the original owner or
the estate failed to file a claim, particularly in light of the heightened
public awareness of Nazi-looted art at the time of the owner’s death,
the heirs should have asserted the claim prior to the filing of the ac-
tion. Consequently, constructive notice was imputed to the defend-
ants, which barred the claim based upon the statute of limitations.®

Similarly, in Detroit Institute of Arts v. Ullin,®® the U.S. Dis-
trict Court for the Eastern District of Michigan failed to consider the
merits of a case made by the heirs of Nazi-looted artwork. In the
case, the court applied the applicable three-year Michigan statute of
limitations and held that the claims were time-barred.®* In Ullin, the
alleged forced Nazi-era sale occurred in 1938; the court opined that
the three-year statute of limitations had commenced in 1938 and
therefore the passage of time barred the assertion of any claims.®
Moreover, the court noted that the estate had previously made war-
time loss claims in 1973 and therefore, should have discovered the
claim at that time.?® However, since the three-year statute of limita-
tions expired on that claim, too, the claim would be time barred.?’

Common to both cases was the fact that each instance in-
volved prior knowledge of the transactions to the claimants’ families,
but the families failed to assert these claims. In addition, both cases
included the families’ filing prior wartime loss claims. These facts
and the courts’ decisions are important because they demonstrate that
the courts will not reset the time limitations on filing the case; rather,
the consecutive generations will be denied the opportunity to assert a
case because the previous generation has the responsibility to obtain
evidence and assert the claim. Moreover, the cases demonstrate the
failure to review the case on its merits and instead resolve the matter
on procedure-based reasoning.

8 q.

8 4. at 807.

% No. 06-10333, 2007 WL 1016996 (E.D. Mich. Mar. 31, 2007).
8 4. at *3.

8 4.

% q.

8 4.
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V. PROPOSAL TO ENACT A STATUTE OF LIMITATIONS
MODELED ON NEW YORK STATE LAwW

The State of New York favors the rights of dispossessed for-
mer owners of stolen property. In actions for replevin, the State ap-
plies a “demand and refusal rule,” which states that the statute of lim-
itations does not commence until the date that the owner or heir has
located their stolen property and demanded its return from the pos-
sessor.®

Additionally, under New York law, a defendant may assert an
affirmative defense of laches in replevin actions to recover stolen
art.®® However, a defense of laches is “not binding on [the]
court[].”®® In assessing a laches argument, the court must review all
facts and circumstances to determine if the key components of the de-
fense® are fulfilled; thereafter, the court must balance the equities.*

Laches allows a bona fide purchaser to have the opportunity
to defend title to property. The defense also allows the purchaser the
chance to put forth ownership arguments despite the quantity of evi-
dence.® Consequently, this defense can offer a museum a chance to
obtain a declaration that they are the proper owner where the prove-
nance of an artwork has proven questionable or unclear.

It has been argued by some that the laches defense should not
be available.®* However, if the New York “demand and refusal”

8 See, e.g., Golden Budha Corp. v. Canadian Land Co. of Am., 931 F.2d 196, 201 (2d
Cir. 1991); Menzel v. List, 267 N.Y.S.2d 804, 809 (Sup. Ct. 1966). See also Solomon R.
Guggenheim Found. v. Lubell, 569 N.E.2d 426, 427 (N.Y. 1991) (holding that the timing of
the original owner’s demand and the refusal of the possessor to return the piece are the “only
relevant factors in assessing the merits of the Statute of Limitations defense.”).

8 | ubell, 569 N.E.2d at 429 (emphasizing that a defendant may invoke the equitable de-
fense of laches to prove that the claimant’s delay in pursuing recovery prejudiced the de-
fendant).

% Emily Graefe, The Conflicting Obligations of Museums Possessing Nazi-Looted Art, 51
B.C. L. Rev. 473, 486 (2010) (citing 51 Am. JUr. 2D Limitation of Actions § 8 (2014)).

8 The key components to sustain a laches defense include: 1) opposing party had
knowledge of their claim; 2) the opposing party “inexcusably delayed in taking action”; and
3) the possessor of the property sustained prejudice due to the delay. See, e.g., Bakalar v.
Vavra, 819 F. Supp. 2d 293, 303 (S.D.N.Y. 2011) (citing lkelionwu v. United States, 150
F.3d 233, 237 (2d Cir. 1998) (involving private parties but stating the elements for laches)).

%2 Steven A. Bibas, The Case Against Statutes of Limitations for Stolen Art, 103 YALE L.J.
2437, 2446 (1994).

% 51 AM. JUR. 2D Limitation of Actions § 8 (2014).

% See Raymond J. Dowd, Nazi Looted Art and Cocaine: When Museum Directors Take lIt,
Call the Cops, 14 RUTGERS J. L. & RELIGION 529, 529, 547 (2013). Such arguments stem
from the premise that a “‘good faith purchaser of stolen artwork” cannot obtain clear title and,
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model applied to all Nazi-era looted art cases, along with the right of
a museum to assert a defense of laches, fairness to both the museum
and the alleged owner or heir to Nazi-looted art would be extended.
A demand and refusal statute of limitations would provide for a more
equitable result because the court can look at the merits of a case, not
just procedures, and render a decision.

Assuming arguendo that courts allowed a “demand and re-
fusal” statute of limitations while simultaneously denying the defense
of laches, a possessor would have limited to no grounds to defend
oneself; a piece of artwork could easily be inherited or passed down
from generation to generation without any knowledge of its history.
Moreover, every time the piece passed, the courts would likely have
to restart the timeline for statute of limitations purposes, which is an
unlikely result. While it is true that a good faith purchaser cannot ac-
quire title to stolen property, it nevertheless does not automatically
follow that the possessor was not prejudiced when a claimant delays
in submitting a claim.

The Washington Principles urged the tenets of fairness and
equity as well as consideration of the merits of a case when determin-
ing Nazi-looted art claims; the enactment of a federal “demand and
refusal” statute applicable to all of these cases would help streamline
the manner in which museums may act. Moreover, the federal statute
would fairly and reasonably recognize that victims of the Nazis were
not capable of asserting a claim during, immediately following and
long after the Holocaust occurred. Therefore, present day claimants
would have the ability to discover an artwork’s provenance and make
a timely claim thereafter. Moreover, the possessor would have an
equal opportunity to demonstrate prejudice in the event that the
claimants had knowledge of the claim but failed to make the claim.
This balance of the equities would lead to a more just results based
upon the merits of the case, not just procedural issues.

VI, PROPOSALS FOR CHANGE IN HANDLING OF NAZI-ERA
LOOTED ART BY THE UNITED STATES

The existing legal framework for the restitution and review of
Nazi-looted art cases in the U.S. does not effectively adhere to the
Washington Principles. Rather, the existing framework fails to pro-
vide a consistent, predictable and equitable result. Consequently, the

therefore, cannot be prejudiced. 1d. at 547.

http://digitalcommons.tourolaw.edu/lawreview/vol30/iss3/10



Schubert: Prisoners of War

2014] PRISONERS OF WAR 693

U.S. legislature should reform the legal constraints which impede res-
titution to victims of looted artwork by creating mechanisms for the
identification and restitution of Nazi-era looted art. The following
proposals, which should be considered as separate and compact ideas
unless otherwise indicated, seek to achieve this result.

Initially, a neutral third party should be created to oversee and
resolve restitution claims of Nazi-looted art. This entity should be
composed of individuals with expertise in art, history, cultural prop-
erty and the related areas of law. Moreover, this neutral body should
be given exclusive jurisdiction over the resolution of Nazi-looted art
claims. The body should review each party’s documentation and ev-
idence of ownership and make a determination based solely on the
merits; no procedural issues should be considered whatsoever, such
as those based upon statute of limitations or laches. At the conclu-
sion of the matter, the third party’s determination should be binding
on the parties.

Next, in accordance with the Washington Principles which
encourage “every effort . . . to publicize,” the use of social media to
foster such publication and transparency regarding the acquisition of
art work with questionable provenance should be mandated. Every
public U.S. museum contemplating an acquisition with an unclear
history should be required, as a matter of law, to routinely post the art
work and any historical information in its possession (except for in-
formation that could violate personal privacy) by using social media.
The postings should be made available to all relevant countries;
therefore the publication should be available in the appropriate lan-
guages. Additionally, the museum should be legally obligated to dis-
tribute the information via social media for a specific time period as a
prerequisite to acquiring the suspicious artwork.

Furthermore, a centralized registry should be established
whereby individuals seeking Nazi-era looted art can elect to receive
direct notice of any suspicious art in the possession of a U.S. muse-
um. If an individual chooses to be on this list and receives notice,
this not only fosters disclosure of the artwork, but also potentially
could provide a fair basis for notice for a public museum’s statute of
limitations defense, assuming the existing or similar legal framework
remained in effect. The notice should be made available both elec-
tronically and in hard copy upon request. Importantly, any individual
subscribing to the list would be required to provide receipt of the list.
Additionally, the list should be updated annually. A failure by a mu-
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seum to adhere to reporting regulations to provide the information
every year would result in a monetary penalty. This solution would
encourage the museum’s identification and disclosure of looted art-
work to the original owners or heirs, allow legitimate seekers of lost
art to have direct access of the artwork, and also foster a fair and eg-
uitable process to both parties.

In addition, there should be the creation of a federal statutory
requirement that a claimant exhaust certain remedies prior to the
commencement of legal action. This would assume the existence of a
neutral third party as proposed earlier in this Article, which would
have jurisdiction to preside over the case. In instances where a
claimant seeks restitution against a museum, a hearing should occur
whereby the parties attempt to resolve the dispute. As an alternative
to a hearing, a set of formal conferences could instead be required by
a claimant prior to formal legal action where the claimant and muse-
um reveal their respective information and discuss the potential of a
settlement. In either instance, if the hearing or conferences could not
resolve the matter, then the parties could proceed in court. The re-
quirement to exhaust remedies would serve as a mechanism to pro-
mote quicker determination of claims and eliminating legal provi-
sions that could impede restitution by offering a non-litigious
process.

Finally, public museums seeking to acquire an artwork from
the Nazi-era should have an affirmative legal obligation to demon-
strate their due diligence in researching the provenance of the works
in order to seek declaratory action. The sufficiency of this research
should be held to a clearly defined standard subject to peer review.
In the event that a museum fails to attain the standard of evidence of
the artwork’s provenance, the museum should be barred from assert-
ing a declaratory judgment that the museum is the rightful owner of
the art. Rather, in such an instance, the museum should have the
right to proceed in acquiring the piece, but without the right to file a
declaratory action. This proposal would encourage museums to per-
form sufficiently appropriate provenance research. Furthermore, this
requirement would prevent museums from resorting to filing declara-
tory actions in instances where clear title is not established.

VII. CONCLUSION

The Gurlitt case has sparked a renewed interest in the han-
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dling of Nazi-looted art claims. The discovery of the cache of art-
work demonstrates the lack of clear guidelines and mechanisms for
how the matter will proceed and on what basis will the property own-
ership issues be determined; how Bavaria handles the matter remains
to be seen.

Nevertheless, the Gurlitt case reminds the nation of the con-
tinuation of the terrible injustices committed by the Nazis, in the ex-
acting of the Final Solution by attempting to extinguish an entire race
by eradicating its culture and people.*®

Existing legal framework throughout the U.S. has failed vic-
tims of the Nazi regime by continuing to allow victims’ looted art to
find its way into U.S. museums instead of the hands of the proper
owners or their heirs. These issues highlight the necessity to reform
the current U.S. legal framework in order to more effectively promote
the commitments the U.S. made when executing the Washington
Principles and its progeny. Hopefully, the Gurlitt case will spur the
U.S. legislature to reexamine the Washington Principle commitments,
to take appropriate measures to ensure that Nazi looted artwork is fi-
nally identified and restored to the original owners or heirs, and to
create a framework based upon the principles of equity and fairness.
If the U.S. continues to allow its existing legislative framework to
perpetuate injustices against the victims of the Holocaust, then, in the
words of Elie Weisel, “we are guilty, we are accomplices.”®

% See, e.g., Eric Gibson, Taste—de Gustibus: The Delicate Art of Deciding Whose Art It
Is, WALL ST.J., July 16, 1999, at W11.
% Elie Wiesel, supra note 1.
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