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high school principal received unrelated complaints from parents
of other students who alleged that he made offensive remarks in
the classroom.'"” Without admitting guilt, Waldrop nevertheless
apologized for any offense taken and promised it would never
happen again.'® The principal did nothing more than wam
Waldrop at that time, and never reported the confrontation to the
district’s Title IX coordinator.™ A couple of months later, a
police officer found Waldrop and Gebser having sexual intercourse
and subsequently arrested Waldrop.'®® Thereafter, the school
district fired Waldrop and the Texas Education Agency revoked
his teaching license.'” It is noteworthy to point out that at all
relevant times, the Lago Vista School District did not have an anti-
harassment policy, nor did it have an effective grievance procedure
in place to address situations such as this.

In a suit brought by Gebser and her mother for compensatory
and punitive damages under Title IX, 42 U.S.C. Section 1983, and
various state law claims, the district court granted summary
judgment in favor of Lago Vista, reasoning that the school could
not be held to a violation of a policy of discrimination, if indeed, it
had no notice of the discriminatory conduct.'®® The Fifth Circuit,
relying on Canutillo and Rosa H., affirmed and the United States
Supreme Court granted certiorari.'®

In a 5-4 decision, with Justice O’Connor writing the majority
opinion, the Supreme Court rejected the application of vicarious
liability principles which would have rendered the Lago Vista

' Gebser, 118 S. Ct. at 1993.

178 I d-

' Id. “The principal . . . advised Waldrop to be careful about his classroom
comments and told the school guidance counselor about the meeting, but he did
not report the parents’ complaint to Lago Vista's superintendent, who was the
district’s Title IX coordinator.” Id.

180 I d.

181 I d-

' Id. at 1993-94. The court reasoned that “the statute ‘was enacted to counter
policies of discrimination . . . in federally funded education programs,’ and that
‘only if school administrators have some type of notice of the gender
discrimination and fail to respond in good faith can the discrimination be
interpreted as a policy of the school district.”” Id. at 1994 (citing App. to Pet.
for Cert. 6a-7a).

'8 See Doe v. Lago Vista Indep. Sch. Dist., 106 F.3d 1223, 1226 (5th Cir.
1997). .
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school system liable under Title IX.'® Indeed, the Court refused to
apply the “knew or should have known” standard that had gained
acceptance under Title VII employer liability cases.'® Instead, the
Court viewed Title IX as a contract between the school district and
the federal government whereby the school district promises
compliance with the mandates of the statute as a condition on
receipt of federal funds.'®® The Court expressly held that:

[a] damages remedy will not lie under Title IX
unless an official who at a minimum has authority
to address the alleged discrimination and to institute
corrective measures on the recipient’s behalf has
actual knowledge of discrimination in the
recipient’s programs and fails adequately to
respond . ... [For school districts to be liable], the
response must be deliberate indifference to
discrimination.'®

Petitioner Gebser argued that because the Court in Franklin had
compared teacher-student harassment with that prohibited by Title
VII in the supervisor-employee context, agency principles should
similarly be applied in Title IX cases.® Gebser suggested

" Gebser, 118 S. Ct. at 2000.
**® See id. at 1995-96.
"% See id. at 1997. In this regard, Justice O’Connor likened Title IX to Title
VI as follows:
The statute was modeled after Title VI. .. which is parallel to Title IX
except that it prohibits race discrimination, not sex discrimination, and
applies in all programs receiving federal funds, not only in education
programs. . . . The two statutes operate in the same manner, conditioning
an offer of federal funding on a promise by the recipient not to
discriminate, in what amounts essentially to a contract between the
Government and the recipient of funds.
ld.
"7 Id. at 1999. “The premise, in other words, is an official decision by the
recipient not to remedy the violation.” Id.
" Id. at 1995. Petitioners relied on the following passage in Franklin to
support their argument:
Unquestionably, Title IX placed on the Gwinnett County Public Schools
the duty not to discriminate on the basis of sex, and “when a supervisor
sexually harasses a subordinate because of the subordinate’s sex, that
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alternatively that the principles of respondeat superior or, at a
minimum, constructive notice were standards that would allow a
money damages recovery.'®® The Court rejected this argument
finding that the intent of Congress would be obviated if they
allowed a money damages recovery against a school district using
principles of respondeat superior or constructive notice of a
teacher’s sexual harassment.'® Justice O’Connor pointed out that
the Court’s willingness to apply agency principles in the Title VII
context was premised on the language of Title VII itself, which
expressly prohibits discrimination in the workplace as against an
“employer.”'®" Title VII further defines “employer” to include
“any agent,” a reference found lacking in Title IX. Indeed,
because Title IX does not define an educational institution as an
“agent,” it “does not expressly call for application of agency
principles.”'”

To further distinguish Title VII and Title IX, the Court made
clear that Title VII expressly provides for a private right of action
for individuals whose rights have been violated, while under Title
IX, a private right of action is purely a construction of the courts.'®
Moreover, Title VII explicitly awards relief in the form of
monetary damages while Title IX has no such legislative
expression. Justice O’Connor reasoned that because Congress did
not specifically define the scope of available remedies under Title
IX, and because an implied private right of action exists, the Court
has the power to determine what remedy is appropriate under Title

supervisor discriminate[s] on the basis of sex.” We believe the same rule
should apply when a teacher sexually harasses and abuses a student.
Franklin v. Gwinnett County Pub. Schs., 503 U.S. 60, 75 (1992) (quoting
Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 64 (1986)).

" Id. at 1995.

0 Id. at 1997 (stating that “it would frustrate the purposes of Title IX to
permit a damages recovery against a school district for a teacher’s sexual
harassment of a student based on principles of respondeat superior or
constructive notice, i.e., without actual notice to a school district official™).

**! Gebser, 118 S. Ct. at 1996.

192 I d.

' Id. “With respect to Title IX, however, the private right of action is
judicially implied.” Id. See also Cannon v. Univ. of Chicago, 441 U.S. 677
(1979).
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IX."™ To find a remedial scheme that fits within the parameters of
the statute, the Court examined the statute, taking care not to
frustrate its congressional purposes.'” In so doing, Justice
O’Connor remarked:  “[IJt does not appear that Congress
contemplated unlimited recovery in damages against a funding
recipient where the recipient is unaware of discrimination in its
programs.”'*

The majority indicated other differences between Title VII and
Title IX, explicit in the statutory language. Title VII asserts an
“outright prohibition” against discrimination, whereas Title IX
promises to protect individuals against such practices as a
condition on receipt of federal moneys.'” In addition, Title IX
expressly confers upon administrative agencies that are responsible
for disbursing funds to educational institutions the authority to
strictly enforce its mandates.'® Thus, agencies have the power to
terminate such funding; however, they can only do so after they
have advised the recipient of its non-compliance, and allowed
ample opportunity for the recipient to remedy the discrimination.'®
Therefore, the entire enforcement scheme is premised on “actual
notice to officials of the funding recipient.”*® Such notice assures
that educational funding will not be diverted from beneficial uses,
especially when the recipient is unaware of discrimination inherent
in its programs.*'

' Id. (stating that “[blecause the private right of action under Title IX is
judicially implied, we have a measure of latitude to shape a sensible remedial
scheme that best comports with the statute”).

' Id. at 1997.

' Id. at 1997. “Applying those principles here, we conclude that it would
‘frustrate the purposes’ of Title IX to permit a damages recovery against a
school district for a teacher’s sexual harassment of a student based on principles
of respondeat superior or constructive notice, i.e. without actual notice to a
school district official.” Id. See also Rosa H. v. San Elizario Indep. Sch. Dist.,
106 F.3d 648 (C.A.5 1997). “When the school board accepted federal funds, it
agreed not to discriminate on the basis of sex. We think it unlikely that it further
agreed to suffer liability whenever its employees discriminate on the basis of
sex.” Id. at 654.

¥ I1d.

' Gebser, 118 S. Ct. at 1998.

" Id.

* 1d.

! Id. at 1999.
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In applying the majority’s new standard to the facts in Gebser,
the Court noted that while the Lago Vista School District may have
had notice of Waldrop’s inappropriate language in class, such
knowledge was insufficient to put an appropriate school official on
notice of the more egregious conduct complained of therein.*”
The majority made clear that an “appropriate person” under the
statute’s remedial scheme is an official who, at the very least, has
the authority to take corrective action to end the discrimination.”**
Therefore, Waldrop was not the appropriate person to effect
remediation ard his knowledge of his own wrongdoing was
irrelevant to the analysis.®® Accordingly, the Court affirmed
summary judgment for the school district, noting that the school
district did not have actual notice of Waldrop’s conduct.* Indeed,
when school officials finally became aware of Waldrop’s
malfeasance, the school district immediately terminated his
employment, thus ending the discrimination.”®® Furthermore, the
Court did not equate the school district’s absence of grievance
procedures with a finding of deliberate indifference.”’

Justice Stevens’ dissent is particularly noteworthy because of its
strong language and vehement disagreement with the majority.**
Justice Stevens concluded that the majority’s newly devised
standard is antithetical to established precedent and ill-serving of
congressional intent under Title IX.>*® He argued that Congress’
acquiescence in the Court’s previous interpretations of Title IX in
Cannon and Franklin is indicative of its approval of monetary
damages for victims of a teacher’s sexual harassment.”'® Justice
Stevens further contended that the Court had previously construed

*2 Id. at 2000. “Where a school district’s liability rests on actual notice
principles, however, the knowledge of the wrongdoer himself is not pertinent to
the analysis.” Id.

S Gebser, 118 S. Ct. at 1999.

2 Id. at 2000.

205 I d.

" Id.

7 Jd. (stating “the failure to promulgate a grievance procedure does not itself
constitute ‘discrimination’ under Title IX.”).

% Id. at 2001 (Stevens, J., dissenting) (stating that the majority is not being
faithful to precedents or to their duty to interpret congressional commands).

*® Gebser, 118 S. Ct. at 2004.

210 I d.
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Title IX expansively, so as to give it “a sweep as broad as its
language.”®"' Moreover, he argued that the use of passive verbs in
Title IX is indicative of Congress’ intent to give it an even broader
reading than Title VII because it focuses on the victim rather than
on the wrongdoer.*"?

In his dissent, Justice Stevens postulated that Waldrop’s position
as a secondary school teacher allowed him to use, and indeed
misuse, authority and control over young students.*’® He asserted
that such a situation is the typical example of abuse that could only
occur as a result of the agency relationship and authority that a
school district vests in its teachers.”* Thus, in contradistinction to
the majority’s view, Justice Stevens concluded that the Lago Vista
School District would be liable under principles of agency law for
harassment perpetrated by Waldrop specifically because “he was
aided in accomplishing the tort by the existence of the agency
relation.”"

Justice Stevens also convincingly argued public policy in his
dissent, noting that the majority’s heightened standard under Title
IX would create a disincentive for school districts to deal with
abusive behavior, enabling schools to “insulate themselves from
knowledge about this sort of conduct... [and] claim immunity
from damages liability.”*® His obvious disagreement and
dissatisfaction with the majority’s opinion is indeed evident in his
concluding remarks which state:

211

Id. at 2002 (Stevens, J., dissenting) (quoting North Haven Bd. of Educ. v.
Bell, 456 U.S. 512 (1982)) (further citations omitted).

*2 Id. (Stevens, J., dissenting) (citing Smith v. Metro. Sch. Dist. Perry
Township, 128 F.3d 1014, 1047 (7th Cir. 1997)).

% Id. at 2004 (Stevens, J., dissenting). “His gross misuse of that authority
allowed him to abuse his young student’s trust.” Id.

' Id. at 2003-04 (stating that “[t]his case presents a paradigmatic example of
a tort that was made possible, that was effected, and that was repeated over a
prolonged period because of the powerful influence that Waldrop had over
Gebser by reason of the authority that his employer, the school district, had
delegated to him”) (Stevens, J., dissenting).

%15 Id. at 2003 (Stevens, J., dissenting).

1® Id. at 2004 (Stevens, J., dissenting). See also Meliti, supra note 3, at 239.
“The articulation of an ‘actual notice’ creates a comfort zone where principals,
and other school officials, need not thoroughly investigate the conduct of
teachers when informed of inappropriate conduct.” Id.
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As a matter of policy, the Court ranks protection of
the school district’s purse above the protection of
immature high school students that [Title IX] would
provide. Because those students are members of the
class for whose special benefit Congress enacted
Title IX, that policy choice is not faithful to the
intent of the policy making branch of our
Government.*"”

Interestingly, economics may have played a role in the
majority’s opinion. In a brief filed on behalf of the Lago Vista
School District, the National School Boards Association wamed
the Court that any standard other than an actual notice standard
would have a “devastating financial impact on the nation’s public
schools.”®® It emphasized that jury awards in harassment cases
could easily exceed one million dollars, whereas many schools
receive considerably less amounts of federal money.*'

The Gebser opinion has been the subject of quite a bit of
criticism, both in the public realm and in academia. A
spokesperson for the National Women’s Law Center commented
that the Gebser decision would “make the job of eliminating sexual
harassment in schools more difficult.””® The group had pointed
out in its brief in Gebser that the logical result of a standard
requiring that the school district have actual notice is that the
school district would most often avoid liability due to the fact that
most victimized students are reluctant to report teacher
harassment.*' Legal commentators have noted stark
inconsistencies in that the Court “appears willing to hold a
company liable for the welfare of its adult employees whereas the

7 1d. at 2007 (Stevens, J., dissenting).

218 See Greenhouse, supra note 169, at Al4.

1% See id. In this case, the Lago Vista School District received $126,000 a
year in federal funding. Id.

220 I d-

! Id. (noting that “because many victims of sexual harassment by teachers felt
isolated and afraid to report it, a liability standard that depended on official
knowledge would effectively immunize school districts much of the time”).
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Court will not hold a school liable for the welfare of its minor
students.”™ Another scholarly writing astutely points out that:

The Supreme Court’s actual knowledge plus
deliberate indifference test for institutional liability
under Title IX will make it extremely difficult for
plaintiffs to meet their burden because sexual
offenders often ‘rely on the silence of their victims.’
In other words, the secret and embarrassing nature
of sexual harassment and abuse might make it
unlikely that anyone other than the offender and the
victim will have actual knowledge of the
occurrences in question.”*

V. PEER SEXUAL HARASSMENT: CAN SCHOOLS BE
HELD LIABLE FOR THE HARASSMENT OF ONE
STUDENT BY ANOTHER?

Today, education is perhaps the most important
function of state and local governments. .. [i]t is
required in the performance of our most basic
public responsibilities . . . [i]t is the very foundation
of good citizenship. Today it is a principal
instrument in awakening the child to cultural
values ... [iJt is doubtful that any child may
reasonably be expected to succeed in life
if . . . denied the opportunity of an education. Such
an opportunity . . . is a right, which must be made
available to all on equal terms.***

These memorable words from the landmark decision of Brown v.
Board of Education™ clearly indicate and proclaim to the country
the inexorable right of our children to equal opportunities in
education. Title IX has had significant impact in advancing
equality of opportunity by prohibiting discrimination on the basis

22 Meliti, supra note 3, at 238.

23 7 wibelman, supra note 169, at 1485.

2 Brown v. Board of Education, 347 U.S. 483, 493 (1954).
5347 U.S. 483 (1954).
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of sex in educational institutions that receive federal funds. But,
what happens when a student is impeded in gaining the benefits of
that education by the acts of another student? To what extent will
a school district be held liable for conduct that is clearly sexual
harassment when the actor is not one hired by the school district,
but one to whom the school district owes a similar duty to benefit
by education?**’

The United States Supreme Court, in Davis v. Monroe County
Board of Education, recently addressed these difficult issues.”’
Indeed, such questions become more vexatious because “[a]s
everyone who has gone to junior high knows, adolescent boys
sometimes harass girls.”**® But, what everyone might not know is
that sometimes persistent taunts and lewd behavior by students do
rise to the level of sexual harassment that is legally proscribed. In
such instances of contumacious student-to-student harassment, as
in the Davis case, the nation’s Court has now decided that schools
will bear the burden of liability in certain circumstances. Such is
the “new frontier of sexual harassment law.”**

In Davis, a mother sued under Title IX on behalf of her daughter,
LaShonda Davis, alleging sexual harassment by another student.”
Davis claimed that over the course of five months, LaShonda was
harassed by a fellow fifth-grader, a boy, who made lewd comments
and actions that caused the young girl much distraction and distress
in class.® LaShonda complained, both to her mother and to
school officials, but the teacher and the principal made light of the
boy’s conduct, and made no attempts to remedy the situation.”

#8 See also Kay P. Kindred, When Equal Opportunity Meets Freedom of
Expression: Student-on-Student Sexual Harassment and the First Amendment in
School, 75 N. DAK. L. REV. 205 (1999). “[S]chool administrators must seek to
strike a balance between the need to maintain order and the obligation to respect
the right of students to freedom of expression.” Id. at 240.

#7119 S. Ct. 1661 (1999).

% David G. Savage, Will Court Teach Schools A Lesson?, 85-JAN A.B.A. J.
38, 38 (Jan. 1999).

2 Id.

# Davis v. Monroe County Bd. of Educ., 862 F. Supp. 363, 364 (M.D.Ga.
1994).

23! petitioner’s Brief at 3, Davis v. Monroe County Bd. of Educ., 1998 WL
792418 (U.S. 1998) (No. 97-843).

1.
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After enduring months of repeated sexual harassment, during
which time the school never disciplined the harasser, LaShonda’s
grades, once A’s and B’s, fell to below average, and she claimed
that her emotional well-being was also being compromised.**
When LaShonda approached the principal for help, she was asked
“why she was the only one complaining,” and when Mrs. Davis
contacted the principal, she was told that “he guess[ed he would]
have to threaten [the boy] a little bit harder.”®* With no other
avenue of help available and no school policy or procedures on
sexual harassment to assist her, Davis brought suit under Title IX
against the school board.”®

The district court dismissed the complaint deciding that “[t]he
sexually harassing behavior of a fellow fifth grader is not part of a
school program or activity,”*® and thus, the school district could
not be held liable under Title IX. Then a divided panel of the
Eleventh Circuit reversed the district court’s decision, holding that
Title IX “encompasses a cause of action when a school district
fails to address and remedy a hostile environment created by a
student’s sexual harassment of which it knew or should have
known.””” The Eleventh Circuit, sitting en banc, then vacated the
panel’s decision and held that the Davis complaint “fail[ed] to state
a claim under Title IX because Congress gave no clear notice to
schools and teachers that they . .. would accept responsibility for
remedying student-student sexual harassment when they chose to
accept federal financial assistance under Title IX.”***

In justifying the court’s decision, Judge Tjoflat began by noting
that Title IX is simply not applicable to this case.”*® He argued that
a school district is faced with a predicament of choosing between

2 1d.

234 Id.

235 Id

% Davis v. Monroe County Bd. of Educ., 862 F. Supp. 363, 367 (M.D.Ga.
1994).

*7 Petitioner’s Brief at 4, Davis (No. 97-843).

%% Davis v. Monroe County Bd. of Educ., 120 F.3d 1390, 1406 (11th Cir.
1997) (reasoning that “[i]Jmposing liability of the sort envisioned by [Davis}
could induce school boards to simply reject federal funding—in contravention of
the will of Congress”).

3 Id. at 1401 (noting that “nothing in the language or history of Title IX
suggests that Title IX imposes liability for student-student sexual harassment™).
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lawsuits, one from the victim and one from the alleged harasser.
Because a school district’s only means of sufficiently disciplining
a student harasser may be to suspend or expel, it may also face
liability under Fourteenth Amendment principles because that
student may claim a property interest in his or her education that
cannot be deprived without due process of law.*° Furthermore,
Judge Tjoflat recognized that expansion of Title IX liability in this
context would equate to staggering litigation costs.”' He based
this contention on a study that showed that sixty-five percent of
school students in secondary education were victims of student-to-
student harassment. Judge Tjoflat further argued that school
districts, faced with these escalating costs of litigation, may choose
not to receive federal funds specifically to escape the risk of Title
IX liability.242 Based on the aforementioned reasons, the Eleventh
Circuit denied Davis an action against the school board.>*

In a recent opinion by Justice O’Connor that may have far-
reaching consequences, the United States Supreme Court disagreed
_ with the Eleventh Circuit in Davis.** The Court directly addressed
the issue of “whether and under what circumstances, a recipient of
federal educational funds can be liable in a private damages action
arising from student-on-student sexual harassment.”*** In a five to
four decision, the Court reversed the Eleventh Circuit’s ruling,
finding instead that a private damages action is available in cases
of student-on-student sexual harassment where a funding recipient
is deliberately indifferent to known claims of sexual harassment,
and where the harassing conduct is “so severe, pervasive, and
objectively offensive that it can be said to deprive the victims of
access to the educational opportunities or benefits provided by the
school.”®*® Justice O’Connor followed the Court’s previous actual
notice plus deliberate indifference standard articulated in Gebser to

> 1d. at 1402.

%! Id. at 1404. See also Savage, supra note 228, at 38. “Holding schools
liable for such harassment could generate 7.8 million lawsuits.” Id.

*2 See id. at 1405.

2 Id. at 1406.

#* 119 S. Ct. 1661 (1999).

2 Id. at 1668.

0 Id. at 1675.
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find that Davis had an actionable claim.”’ The dissent, on the
other hand, criticized the majority for its “inability to provide any
workable definition of actionable peer harassment”*** and focused
instead on the “potentially crushing financial liability for student
conduct that is not prohibited in clear terms by Title IX.”**

After Gebser it seemed incontrovertible that the Court would
allow liability for a school district for the misconduct of third
parties. However, Justice O’Connor made clear in Davis that it is
the school district’s failure to act against known incidents of
student-on-student harassment that effectively deprives the student
victim of the educational benefits protected by Title IX.*° She
further reasoned that since Title IX was enacted by Congress
pursuant to its spending clause power, a funding recipient accepts
the risk of liability for its failure to comply with the mandates of
federal legislation, much like in a contract.”®  Moreover,
“subject[ing] students to discrimination” via deliberate indifference
to misconduct constitutes a violation of Title IX.** Thus, such
liability does not arise from agency or negligence principles, but
rather from “the district itself intentionally act{ing] in clear
violation of Title IX by remaining deliberately indifferent to acts
of . . . harassment of which it had actual knowledge.”**

Can direct liability be imposed on school districts when the
harassing conduct is carried out by a student rather than by a
teacher over whom the district has control in hiring and firing?
Indeed, as the dissent pointed out, “a public school does not
control its students in the way it controls its teachers or those with

> Id. at 1674-75.

8 Id. at 1687 (Kennedy, J., dissenting).

>3 Id. at 1685 (Kennedy, J., dissenting).

™ Davis, 119 S. Ct. at 1670. “Here, petitioner attempts to hold the Board
liable for its own decision to remain idle in the face of known student-on-student
harassment in its schools.” Id.

»! Id. “When Congress acts pursuant to its spending power, it generates
legislation much in the nature of a contract: in return for federal funds, the
States agree to comply with federally imposed conditions.” Id.

*2 Id. at 1671.

*Id.
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whom it contracts.”®™ Justice O’Connor limited a school’s
damages liability to “circumstances wherein the recipient exercises
substantial control over both the harasser and the context in which
the known harassment occurs.”® This control test when applied
to the facts in Davis revealed that the school board had significant
control over the student harasser, control that has been described as
“custodial and tutelary, permitting a degree of supervision and
control that could not be exercised over free adults.”**®
Furthermore, the context wherein the acts of harassment took place
was “under” an “operation” of the school district: the classroom.
The student harasser in this case, G.F., exacted his sexual remarks
and lewd behavior “during school hours and on school grounds.”*’
Thus, the school board’s control in this case, exhibited in its
potential for disciplinary authority over the harasser and the
situation in which the harassment took place, subjected LaShonda
Davis to discrimination for which it may be held directly liable.
The majority was careful to make clear that Title IX does not
require certain prescribed remedial action for peer sexual
harassment. Indeed, the Court was quick to point out that schools
would retain flexibility in dealing with student harassers, as long as
the response is not “clearly unreasonable.”® Thus, administrators
are not forced to take particular remedial action like expulsion.
Rather, they must take disciplinary action that will effectively
ensure equal access to an institution’s resources and opportunities,
a fine line when the harasser and the victim are both students. The
dissent focused on the problems that school administrators will

** Id. at 1681. “Most public schools do not screen or select students, and their
power to discipline students is far from unfettered.” Id. (Kennedy, J.,
dissenting).

*S Davis, 119 S. Ct. at 1672.

8 Id. at 1673 (quoting Vernonia School Dist. 471 v. Acton, 515 U.S. 646, 655
(1995)).

*7 Id. at 1672.

%% Id. at 1674. “Title IX imposes no such requirements. On the contrary, the
recipient must merely respond to known peer harassment in a manner that is not
clearly unreasonable.” Id.
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face in balancing one’s fundamental right to education with
another’s right not to be subjected to harassment.**

Yet when does harassment rise to the level of conduct “so
severe, pervasive, and objectively offensive...that [it] so
undermines and detracts from the victims’ educational
experience”?”®  Justice O’Connor attempted to answer this
question by looking at a ‘“constellation of surrounding
circumstances, expectations, and relationships,”®®' and warned
courts to be aware of the differences between the workplace and
the classroom. Indeed, school children are still learning how to
socialize and often do not display appropriate behavior in certain
circumstances. Schoolyard taunting and teasing is commonplace
in every community and social status across the county and it is not
unusual for a student’s testing of profanity and insults to include
gender-specific comments. Thus, the majority made clear that
“[dJamages are not available for simple acts of teasing and name-
calling among school children...even where these comments
target differences in gender.”** The dissent, however, forecasts a
myriad of problems for schools who must now ensure that
“thousands of immature students conform their conduct to
acceptable norms” of behavior.®® Indeed, in a day and age where
our nation’s schools are already overwhelmed by guns in the
schools and school violence,”® how can schools be expected to
also police the “normal teasing and jostling of adolescence?”*®®

*% Id. at 1682 (Kennedy, J., dissenting). “In at least some States, moreover,
there is a continuing duty on schools to educate even students who are
suspended or expelled.” Id.

* Davis, 119 S. Ct. at 1675.

' Id. Such circumstances include but are not limited to “the ages of the
harasser and the victim and the number of individuals involved.” Id.

2 Id. at 1675.

*® Id. at 1682. “School districts cannot exercise the same measure of control
over thousands of students that they do over a few hundred employees.” Id.
(Kennedy, J., dissenting).

2% Chris Riemenschneider, Is it Only Rock n’ Roll? Debate Continues Over
Role of Music in Columbine Shootings, Tulsa World, June 4, 1999, at 3
(discussing whether music motivated Eric Harris and Dylan Klebold to shoot “to
death 12 classmates and a teacher at Columbine High School in Littleton, Colo.,
and then [kill] themselves™); see also DA Dave Thomas on the Littleton
Tragedy, PROSECUTOR, July-Aug. 1999, at 25.

3 Davis, 119 S. Ct. at 1682 (Kennedy, J., dissenting).
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Furthermore, the dissent points out that schools lack the resources
to deal with such problems and that what resources are available
should be used for educational programs.***

However, the majority in Davis suggests that harassment so
severe that it denies its victim access to educational benefits is
worthy of a private damages action. Indeed, Justice O’Connor
applied the standard to the facts in Davis to conclude that the
school board may be held liable for its knowledge and deliberate
indifference to the harassment. Here, the misconduct persisted for
months and included not only sexual taunts but also suggestive
behavior and inappropriate touching. The conduct took place on
school grounds while school was in session and was made known
to the school board on numerous occasions. Furthermore,
LaShonda’s grades declined over the course of the harassment, and
while not direct evidence of denial of educational benefits it does
provide “necessary evidence of a potential link between her
education and G.F.’s misconduct.”® According to the majority,
the Monroe County school district’s failure to respond to this
instance of student-on-student harassment can support a private
suit by petitioner for money damages. Thus, the United States
Supreme Court has concluded that schools can be made to pay for
the consequences of peer sexual harassment.

Notwithstanding the United States Supreme Court’s decision in
Davis, the Sixth Circuit Court of Appeals in a subsequent decision,
Soper v. Hoben,*® tefused to hold a school district and school
board liable for money damages.”® Although the Sixth Circuit
purported to analyze the case in light of the decision in Davis, it
nonetheless affirmed the lower court’s dismissal of the action.”
Interestingly, the Court was indifferent to the fact that oral
arguments of the parties were made prior to the decision in

*Id.

*7 Id. at 1676.

® No. 98-1550, 1999 U.S. App. LEXIS 28396 (6th Cir. Nov. 2, 1999).

?® Soper v. Hoben, No. 98-1550, 1999 U.S. App. LEXIS 28396, at *26 (6th
Cir. Nov. 2, 1999).

¥ Id. at *24. The Court recognized the recent Supreme Court decision
establishing that Title IX may support a claim for student-on-student sexual
harassment when the plaintiff can make the appropriate showing. Id.
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Davis.” In what seems to be a total disregard of the Davis
Court’s reasoning in formulating the test, the Sixth Circuit
affirmed the dismissal of this action despite the teacher’s actual
knowledge of the harassment and the apparent deliberate
indifference to the student harassment by the school.?”

In Soper, an action was commenced by the mother of a female
special education student based on alleged harassment, sexual
molestation and rape by three classmates.””® The court found that
since there was sufficient evidence to support the assertion that the
child was raped, harassed and sexually abused, the first prong of
the Davis test had been satisfied.””* However, the court took issue
with the second and third portions of the Davis test.””® The court
found that the defendants in Soper did not have actual knowledge
of the harassment until after it had allegedly occurred and that they
took immediate action to correct the situation upon notice.”*

Although the majority in Soper held the Davis standard had not
been met, Judge Moore dissenting in part, found that there was a

' Id. at *24. The court noted that oral argument was completed prior to the

Davis decision, however there was no re-argument. /d.

72 Id. at *32 (Moore, J., dissenting).

% Id. at *2. The alleged harassment, sexual molestation and rape occurred
both inside of the school and on a school bus. The sexual molestation by two
male students allegedly took place in the back of the classroom while the teacher
was in the hallway as well as on the school bus. Id. at *6. It is alleged that the
third male student forced the plaintiff to hide in the back room of the classroom
while the teacher locked the room for lunchtime and thereafter raped her. /d. at
*7.

¥ Id. at *24. The court found that the harassment endured by the female
student was “severe, pervasive, and objectively offensive sexual harassment that
could deprive Renee of access to the educational opportunities provided by her
school.” Id. at 25.

3 Id. at *24. The second portion of the Davis test requires the funding
recipient to have had actual knowledge of the sexual harassment. The third
prong of the Davis test requires the funding recipient to have bee deliberately
indifferent to the harassment.

7 Id. at *25. After receiving notice of the incidents, the defendants contacted
the proper authorities, initiated internal investigations, placed windows on the
classroom doors and placed an aide in the classroom where the incidents took
place. Further, the defendants offered to increase the supervision of the plaintiff
while providing her with an escort while in school. Lastly, upon notice of the
criminal charges, the defendants expelled the student allegedly responsible. Id.
at *26.
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question as to whether the defendants had actual knowledge of the
harassment and therefore the action should not have been
dismissed on summary judgment.*” Judge Moore noted that the
majority had analyzed the claim based on the final instance of
harassment, the alleged rape, and point out that Soper had made
previous complaints to the defendants’ regarding the student
ultimately responsible for the rape.”® He argued that despite the
plaintiff’s concerns, and the defendants assurances of safety, no
affirmative action was taken by the defendants to stop the previous
acts of harassment nor was any action taken to prevent future acts
of harassment.*® Accordingly, in light of the recent Davis
decision, Judge Moore would not have dismissed the action on
summary judgment, but rather would have allowed the plaintiffs
the opportunity to make their case before a jury.”°

V. CONCLUSION

The legal concept of sexual harassment has evolved in our
nation’s courts in recent years to deal with both pervasive and
insidious forms of discrimination based on sex. Suits against
employers and federally funded educational institutions have
increased as society struggles to define what is acceptable versus
actionable conduct, and to determine who will be accountable for
such behavior. The contours of employer and institutional liability
were mapped out by the United States Supreme Court last term as
the Court allowed a private right of action under Title VII and Title
IX, respectively. Furthermore, the Court has recently recognized

*7 Id. at *32 (Moore, J., dissenting).

%% Id. (Moore, J., dissenting). Although the final act of harassment considered
by the majority was discovered in October, 1994, Mrs. Soper had first expressed
concerns about this particular student to the defendants in 1993. /d. at *3. Mrs.
Soper expressed similar concerns in August, 1994, when she became aware of
the student’s abusive family background and requested that her daughter not be
left alone with this student based on this information in addition to the known
incident in October, 1993. Id. at *5.

™ Id. at *33. (Moore, J., dissenting) (stating that the previous incidents had
been known to some of the defendants and therefore the defendant did have
actual notice; however, there was no special attention given 10 the situation). /d.
at ¥33.

* Id. at *33 (Moore, J., dissenting).
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the potential for school board liability for student-on-student
sexual harassment, despite a heightened standard of liability that
includes deliberate indifference to known peer sexual harassment
by school officials and conduct that is so severe and pervasive as to
deprive the student victim of the. benefits of education.*'

The nation’s highest court has seemingly recognized that sexual
harassment affects society as a whole. Society pays for the loss of
productivity in the workplace and for the academic downfall of our
nation’s youth who are prevented from receiving the education that
is guaranteed them due to the misconduct of a teacher, coach or
fellow student. The Supreme Court has addressed the problem and
placed the burden of policing the unwelcome conduct on the
employers who are in the best position to deal with the harasser in
the workplace and school officials who can properly discipline
conduct that passes the line from schoolyard taunts to
harassment.”*

Laurette D. Mulry*

*! See Davis v. Monroe County Bd. Of Educ., 119 S. Ct. 1161 (1999).

2 See generally Kay P. Kindred, When Equal Opportunity Meets Freedom of
Expression: Student-on-Student Sexual Harassment and the First Amendment in
School, 75 N. DAK. L. REV. 205 (1999). Harassment becomes actionable when
it “has the purpose or effect of unreasonably interfering with a person’s work or
academic performance or creating an intimidating, hostile, or offensive working,
learning, or social environment.” Id. at 209 (citing Equal Employment
Opportunity Commission (EEOC) Guidelines. 29 C.F.R. 1604.11(a) (1998)).
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