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Thus far, it is evident that the Supreme Court has taken a step by
step approach in finding that the right to privacy is fundamental in
family and reproductive autonomy, and extends to the family as a
unit as well as to individuals, however, the right to privacy is
limited. In Bowers v. Hardwick,'"7 the Court refused to recognize
that the fundamental right to privacy extends to homosexual
sodomy, even if the act is committed in the home.178 The Court
distinguished the right to privacy as protected in previous cases"
from the right of homosexuals to engage in acts of homosexual
sodomy.80 The Court could not find a "connection between
family, marriage, or procreation on the one hand and homosexual
activity on the other."'18' Disinclined to find new fundamental
rights in the due process clause, the Bowers Court stated that "there
should be great resistance to expand the reach of [the due process
clauses of the Fifth and Fourteenth Amendments] particularly if it
requires redefining the category of rights deemed to be
fundamental."' Although the Supreme Court has recognized the
right to privacy as a fundamental right implied within the Bill of
Rights, it has limited its application to that which seemingly
preserves the morality of the nation.

Under equal protection principles, the protection of a
fundamental right requires the government to prove a compelling
state interest in infringing the right and that a less restrictive
alternative in achieving the desired end was unavailable. In
Bowers, there was no challenge brought on equal protection
grounds, so the issue regarding the level of scrutiny to be used in
challenges based on sexual orientation was not addressed.' Thus,
the Supreme Court has not, to date, ruled on the level of scrutiny to

17478 U.S. 186 (1986).
78 Id at 195-96.

179 Il at 190-91.
180Id

181 Id. at 191.
" 2 Id. at 195.

'mId. at 196.
' Cass R. Sunsfein, Note, Sexual Orientation and the Constitution: A Note

on the Relationship Between Due Process and Equal Protection, 55 U. CHI. L.
REv. 1161, 1178 (1988).
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be used in cases regarding discrimination against homosexuals or
bisexuals. 8 However, in Romer v. Evans,8 6 the Supreme Court,
using rational basis review, held that a state constitutional
amendment the purpose of which is to harm a politically unpopular
group, in this case homosexuals, was found per se
unconstitutional. 7 The Romer decision could be the beginning for
future anti-sexual-orientation discrimination cases and a
breakthrough for gays, lesbians and bisexuals in using the courts to
combat such discrimination.

It is not anomalous that the Supreme Court in Romer used a
rational basis level of review. Indeed, most of the decisions in the
United States Courts of Appeals have held that such discrimination
warrants rational basis review rather than strict scrutiny.'88

However, in Watkins v. United States Army, 89 the United States
Court of Appeals for the Nineth Circuit held that discrimination
based on sexual orientation should be subject to heightened
judicial scrutiny.'90 It has been argued that in determining whether
child custody or visitation with a parent involved in a same-sex
relationship is in the best interests of the child, courts should use
the strict scrutiny standard.191

Although the Supreme Court has used strict scrutiny in
discrimination cases based on immutable characteristics such as

185 Id.

'86517 U.S. 620 (1996).
87 Id. at 635.

' See, e.g., Padula v. Webster, 822 F.2d 97 (D.C. Cir. 1987) (holding that
classifications based on sexual orientation are not entitled to strict scrutiny).

189 875 F.2d 699 (9th Cir. 1989).
190 Id. The case involved multiple appeals, the last of which is relevant for the

present discussion. When Watkins appealed the decision of the district court,
which had decided the case on remand, a divided panel of judges employed
strict scrutiny and held that Watkins' equal protection guarantee had been
violated because the "army regulations [were] not necessary to promote a
legitimate compelling governmental interest." Watkins v. United States Army,
847 F.2d 1329, 1352 (9th Cir. 1988). A full court reviewed the issues raised in
both of the previous cases and held that the army could not bar Watkins from re-
enlisting by virtue of his homosexuality, and found it "unnecessary to reach the
constitutional issues raised in Watkins II." Watkins, 875 F.2d 699, 704-705 (9th
Cir. 1989).

'9' See supra, note 22 (arguing that same-sex relationship classification require
a strict level of scrutiny review).

186 [Vol. 16
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gender, race, national origin and illegitimacy, studies indicate that
sexual orientation may not necessarily be such a characteristic.' 9 2

For instance, bisexuals may be attracted to persons of both sexes,
yet choose to have partners of only one sex.'9 3 Similarly, a person
may be homosexual, but may choose not to have any same-sex
partners or act on an attraction.'9 Thus, it may be argued that
while a homosexual may choose not to associate him or herself
with homosexual circles or enter into same-sex relationships,
people of a particular race or gender do not have the option to
make a comparable choice to disassociate themselves from the
group to which they belong.' 95 Based on this analysis, the courts
may be justified bypassing strict scrutiny when deciding cases of
discrimination based on sexual orientation. Intermediate scrutiny
may be appropriate as homosexuals may be deemed a discreet and
insular minority with a history of discrimination as well as a social
stigma.9

In cases involving a homosexual parent who has been denied
custody of a child, the courts have tried to justify their decisions
based on stereotypes and suppositions that the placement of the
child with the homosexual parent might be harmful to the child.1 97

As examined in Part II, courts have based their decisions on
assumptions that the child might be harassed or stigmatized, the
fear that the child's sexual orientation might be affected, or the
child's moral development might be harmed.'9 3 However, the
Supreme Court in Palmore v. Sidoti'" ruled that such justifications
for custody denials are illegitimate. The Court recognized that
although a child of an interracial relationship might be subjected to
pressures not otherwise present, the Court could not deny custody

19 See, e.g., D'Emilio, Making and Unmaking of Sexual Minorities: The
Tensions Between Gay Politics and History, 14 N.Y.U. REV. L & SOC. CHANGE
915 (1986).

19 3 See iL
19 4 See supra, note 22, at 622.
19 5 Id
19 United States v. Carolene Products Co., 304 U.S. 144, 152 n. 4 (1938).
1 See supra note 22, at 630; see also, Gibson, supra note 153.
is See supra note 22, at 630.
199 466 U.S. 429 (1984).
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of the child based on private biases and the possibility that they
might injure the child.2 The Palmore Court decided that a child
should be punished neither for the circumstances surrounding the
child's birth or parentage nor the legal status of her parents.
Followig this rationale, it can be argued that a court should not
punish the child, by denying its homosexual parent custody with
simply because the parent is homosexual.20'

Similarly, in City of Cleburne v. Cleburne Living Center,20 2 the
Court ruled that the government's fears of student mockery of the
mentally retarded was not a constitutionally sufficient reason to
justify the denial of a zoning permit.20 3 The Court affirmed the
belief that it is not legitimate under the Constitution for a law to be
based on a group's fear that an event or circumstances might
occur. 2 4 Following this rationale, a child in a same-sex family
should not be denied custody with his homosexual parent based on
fears of potential public ridicule. 5

Although it may be argued that homosexuals are analogous to
the mentally retarded in that they have suffered a history of
discrimination and social stigma through no fault of their own, 20 6

the Court in City of Cleburne used the mere rational basis test.207

At most, the Court's level of scrutiny was slightly more searching
than the traditional rational basis review, and has been termed
'mere rationality with a bite.' It seems unlikely that the Supreme

200 id. at 433.
201 Gomez v. Perez, 409 U.S. 535 (1973) (holding that children of unmarried

parents should not be denied benefits afforded to other children).
202 473 U.S. 432 (1985).
203 Id. at 449.
204 Id. at 448 (stating that mere negative attitudes, or fears, unsubstantiated by

factors which are properly cognizable in zoning proceeding, are not permissible
bases for treating a home for mentally retarded differently from apartment
houses, multiple dwellings and the like).

2o5 See id.
206 Id. at 461 (stating that the mentally retarded have been subject to a "lengthy

and tragic history of segregation and discrimination that can only be called
grotesque").

207 Id. at 442. The Court stated that "heightened scrutiny inevitably involves
substantive judgments about legislative decisions, and we doubt that the
predicate for such judicial oversight is present where the classification deals
with mental retardation." Id.

188 [Vol. 16
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Court will add groups to those, which already warrant intermediate
or strict scrutiny.2m

A child should not be denied economic and psychological well
being simply because she is in the care of two unmarried adults.
The determination of an application for adoption based on the
marital status of a child's parents is unconstitutional, unless marital
status-bears "an evident and substantial relation to the particular
interests the statute was designed to serve. ' 203 Hence, marital
status should not be weighed in the determination of suitability of
potential adoptive parents.

The Federal Constitution does not grant homosexual couples any
special rights to adopt children. At most, gay men and lesbians
have the right to custody of their children, the right to raise their
children, and even the right to a family. However, homosexuals
have the right to a family provided that family is composed of a
father, mother and a child, that is, a family as it is known in its
most traditional sense. Although gay men and lesbians have
attempted to invoke substantive due process and equal protection
to ascertain recognition of their rights, neither route has proved to
be fruitful."

The United States Supreme Court has yet to define expressly the
level of scrutiny that should be used in examining issues regarding
discrimination against homosexuals. 2 ' The effect of this lack of
guidance on this issue results in the use of the lowest level of
review by the courts, or rational basis review, which merely
requires that the government action be reasonably related to a
legitimate government interest.212 For gay persons challenging a

United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938).
Discrimination against gender and illegitimate children is reviewed under mid-
level scrutiny; discrimination based on race, national origin, or religion are
reviewed under strict scrutiny. Id.
2o9 Lalli v. Lalli, 439 U.S. 259 (1978).
210 See supra, notes 97-149 and accompanying text.
211 Chemerinsky, see supra note 106, 634. The Supreme Court has note yet

ruled as to whether discrimination based on sexual orientation warrants the
application of intermediate or strict scrutiny. Il

212 See Munn v. Illinois, 94 U.S. 113, 134 (1876) (finding that it is not the
dominion of the court to second-guess legislative enactments, such review of the
legislature is best made at the polls).
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law which the courts will examine using only rational basis review,
the battle is a difficult one to win because the government need not
demonstrate an actual purpose for the law, but only a conceivable
legitimate purpose.21 3

In additipn, in order to determine whether a right is fundamental,
the Supreme Court has used the most specific interpretation of a
right to examine whether the right is one that is deeply rooted in
the history and tradition of the nation.21 4 If the right is not one,
which has been deeply rooted in the history and tradition of the
nation, it is not fundamental and therefore does not warrant strict
judicial scrutiny.2 5 For gay men and lesbians, the right to a
"homosexual family" does not constitute a fundamental right. As a
result, the homosexual family unit, because it is unconventional, is
not protected under the Constitution.

V. RIGHTS OF HOMOSEXUALS TO ADOPT UNDER
STATE CONSTITUTIONS

The federal Constitution provides the minimum rights and
protections, which the states must confer, to an individual. This
means that although the federal Constitution sets out certain
protections, the states may, under their own state constitutions,
provide additional rights to individuals within a state. However, a
state may not offer to an individual less protection under the state
constitution than is afforded by the federal Constitution.

For homosexual couples, protections under state constitutions
may be a more fruitful source of rights. The preceding discussion
indicated that the federal Constitution does not specifically provide
any protection for the gay man or lesbian who wants to adopt a
child. That is not to say that the same is true under a particular
state constitution. Theoretically, a state may, under its state

213 See, e.g., United States Railroad Retirement Board v. Fritz, 449 U.S. 166

(1980).
214 See, e.g., Washington v. Glucksberg, 117 S. Ct. 37 (1996); Michael H. v.

Gerald D., 491 U.S. 110 (1988).
215 Chemerinsky, see supra note 106 at 638. The Supreme Court has held that

some liberties are so important that they are deemed to be "fundamental" and
that generally the government cannot infringe upon them unless the strict
scrutiny test is met. Id.

[Vol. 16
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constitution, expressly grant homosexual parents the right to adopt
children. Or, a state may enact a law, which grants legal rights to a
homosexual couple wishing to be married. However, what a state
may not do, for instance, is enact a law repealing all legislation
providing protection to homosexuals. 216

If a homosexual couple is denied the right to adopt a child
because either the state's adoption statute expressly precludes a
homosexual person from adopting or the state criminalizes sodomy
and the adoption law, in turn, forbids criminals from adopting
children, the homosexual couple may challenge the adoption law
on a number of theories.

A. The Right to Privacy

A challenge against a state sodomy statute may be fruitful if a
person claims a violation of the right to privacy under the state
constitution. A state may, implicitly or explicitly, guarantee the
right to privacy under the state constitution and may provide more
protection for the individual's right to privacy than does its federal
counterpart.17 In those states which explicitly grant the right to
privacy in their state constitutions, a challenge to the right of
privacy under the state constitution would be stronger than a
similar challenge under the federal Constitution, because the latter
does not explicitly provide privacy guarantees. 2

'
9 Rather, the right

216 Romer v. Evans, 517 U.S. 620 (1996).
217 See Paula A. Branter, Removing Bricks From a Vall of Discrimination:

State Constitutional Challenges to Sodomy Laws, 19 HASTINGS CONST. L. Q.
495 (1992) (stating that "whether the right to privacy is explicit or implicit,
some states have found their privacy rights more extensive than those found
under the federal constitution").

211 See Sexual Orientation and the Law, Harv. L. Rev. eds., 1989 at 24.
Twenty states explicitly provide for the right to privacy. These are: Alabama,
Alaska, Arizona, Arkansas, California, Florida, Hawaii, Idaho, Illinois,
Kentucky, Maryland, Louisiana, Montana, Nevada, Ohio, Rhode Island, South
Carolina, West Virginia, Washington, Wyoming. Id.

219 Paula A. Brantner, Removing Bricks Front a Wall of Discrimination: State
Constitutional Challenges to Sodomy Laws, 19 Hastings Const. L.Q. 495 (1992)
at 517.
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to privacy has been implied in the United States Constitution
through judicial interpretation.

An express guarantee to privacy may include the freedom to
make personal choices free from governmental interference. 220 For
instance, in McClosky v. Honolulu Police Department,22' the
Hawaii Supreme Court used the express privacy guarantees under
its state constitution to define the right to privacy as the right to be
free from the disclosure of personal matters as well as the right to
protect important personal decisions from state interference.22

Thus, it may be argued that the freedom to make personal
decisions without state interference includes the right to engage in
sexual relations, including sodomy.

Certain states retain anti-sodomy statutes, which criminalize
sodomy regardless of whether the act occurs between consenting
adults of the same-sex or of the opposite sex.2m In such states,
homosexual couples are more likely to prevail on a theory
asserting sexual privacy under a state constitutional right to

220 Seee.g., ALASKA CONST. art. I, § 22 (stating that "the right of the people to
privacy is recognized and shall not be infringed"); CAL. CONST. art. I, § I
(providing in pertinent part that "all people are by nature free and independent
and have inalienable rights. Among these are enjoying and defending life and
liberty ... and privacy"); FLA. CONST. art. I, § 23 (stating that "every natural
person has the right to be let alone and free from governmental intrusion into his
private life except as otherwise provided herein"); HAW. CONST. art. I, § 6
(proving that "the right of the people to privacy is recognized and shall not be
infringed without the showing of a compelling state interest"); MONT. CONST.
art. II, § 10 (stating "the right of individual privacy is essential to the well-being
of a free society and shall not be infringed without the showing of a compelling
state interest").

221 799 P.2d 953 (Haw. 1990) (holding that Police Department's policy
requiring drug testing as a condition to employment did not violate the officer's
right to privacy, nor was it an unreasonable search).

222 McCloskey, 799 P.2d at 957.
223 Twenty-four states and the District of Columbia criminalize acts of

sodomy. See, e.g., Sexual Orientation and the Law, note 2 at 9; Comnment,
Future Scope of Minnesota's Right to Privacy, 15 WM. MITCHELL L. REV. 255,
265-66 n. 63 (1989) (explaining that prior to 1962 all fifty states had statutes
prohibiting sodomy. In 1962 the American Law Institute proposed
decriminalization of private consensual sodomy between adults in its draft of the
Model Penal Code. The Institute's commentators viewed the defining of
sodomy as a crime as "an attempt to coerce private morality rather than an
attempt to prevent harm to individuals or society").

192 [Vol. 16
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privacy.2 Therefore, it is important to ascertain whether the state
constitution guarantees a right to privacy, explicit or implicit, and
what the scope of the right is, i.e., what sort of conduct the privacy
guarantee protects. Although the Court in Bowers v. Hardwick, 22

held that the federal constitutional right to privacy does not extend
to acts of sodomy, the Court expressly stated that the case before it
did not raise any "question about the right or propriety of state
legislative decisions to repeal their laws that criminalize
homosexual sodomy, or of state court decisions invalidating those
decisions on state constitutional grounds."2''  The decision in
Bowers did not affect challenges to anti-sodomy statutes under
individual state constitutions.

Indeed, challenges to anti-sodomy statutes under state
constitutions have, in certain cases, been successful and the
statutes have been held to be inconsistent with privacy rights
guaranteed to individuals under their state constitutions. 22 For
example, in Morales v. State,2 the Texas Court of Appeals held
that "if consenting adults have a privacy right to engage in sexual
behavior, then it cannot be constitutional, absent a compelling state
objective, to prohibit lesbians and gay men from engaging in the
same conduct." 9 Similarly, the Kentucky Supreme Court, in

2 Jennifer Friesen, State Constitutional Law: Litigating Individual Rights,
Claims, and Defenses, 2d ed., Michie Publications, 1996 at § 2-7(a) pg. 128.

2s 478 U.S. 186 (1986).
2Id. at 190.
227Jennifer Friesen, supra note 224, at 129.

Laws punishing private sexual conduct have been deemed
inconsistent with state constitutional privacy rights, at least to the
extent that such laws criminalize consensual, non-commercial,
acts in private locations between adults. Other states adhere to the
federal position against finding a right of sexual privacy. The
rationale of most of the constitutionally based decisions protecting
sexual privacy would extend to such rights regardless of sexual
orientation or preference.

Id at 129-30.
826 S.W.2d 201 (Tex. Court. App. 1993). Plaintiffs brought a declaratory

judgment action challenging the constitutionality of the Texas statute
criminalizing private sexual relations between consenting homosexual adults.
Id.

22-9 d at 204-205.
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striking down a state anti-sodomy statute which criminalized
consensual homosexual sodomy, emphasized that the right to
privacy "has been recognized as an integral part of the guarantee of
liberty in [the] 1891 Constitution since its inception." '

Even in the state of Georgia, whose anti-sodomy statute
prompted the Supreme Court's decision in Bowers v. Hardwick,231

the Georgia Supreme Court has recently conferred a right to
privacy greater than that enunciated by the United States Supreme
Court.232  In particular, the Georgia Supreme Court found that
sexual activity "conducted in private between adults" is precisely
the sort of activity "that reasonable persons would rank as more
private and more deserving of protection from governmental
interference."3 Thus, the Court concluded that "such activity is at
the heart of the Georgia Constitution's protection of the right of
privacy,"4 and held the anti-sodomy statute to be in violation of
the Georgia State Constitution insofar as it "criminalizes the
performance of private, unforced, non-commercial acts of sexual
intimacy between persons legally able to consent."23 5 The Georgia
Supreme Court is the fifth of the highest level state court to
invalidate the state's anti-sodomy statute,23 6 and may well serve as
a catalyst for other courts across the country to invalidate similar
statutes.2 37

B. The Right To Equal Protection of the Laws

23 Commonwealth v. Wasson, 842 S.W.2d 487 (Ky. 1992).
23, 478 U.S. 186 (1986).232 See id.

Powell v. State, 1998 WL 804568, *4 (Ga.).234 id.

25Id. at *7.
236 Sack Kevin, Georgia's High Court Voids Sodomy Law, Nov. 24, 1998

NYT-ABS 16, Sec. A, pg. 4. Additionally, in each state where its anti-sodomy
statute was rejected by the highest court, the state court ruled that their state
constitutions guaranteed more extensive privacy rights than the United States.
Id.
27 Id. The invalidation of the anti-sodomy statute by the Georgia Supreme

Court had special symbolic meaning for the gay right advocates because the
Georgia court's opinion has "prompted the Untied States Supreme Court to
declare that the United States Constitution does not confer a fundamental right
upon homosexuals to engage in homosexual adoption. Id.

194 [Vol. 16
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Another theory of litigation for homosexuals wishing to
challenge an adoption law or an anti-sodomy law, which leads to
their preclusion from adopting children, is the principle of equal
protection of the laws embodied in most state constitutions. 31 If
the law expressly treats different groups of people unequally, then
an equal protection claim may arise. In determining whether a
particular law violates equal protection, courts have adopted the
same three standards of review articulated and employed by the
Supreme Court: rational basis, intermediate scrutiny and strict
scrutiny.2 -9 Thus, whether a claim by a homosexual will prevail
depends largely on the level of review the court chooses to apply to
the state action in question. If a court applies rational basis review,
the plaintiff carries a heavy burden because the state need only
demonstrate that the action taken is rationally related to a
legitimate governmental interest.m Conversely, if strict scrutiny is
applied, the heavy burden of proof shifts to the state and the state
must prove that the action taken is necessary to achieve a
compelling governmental interest.24'

Although the Supreme Court has, to date, applied only rational
basis review in examining state action that burdens
homosexuals, - individual states are free to use a heightened level
of review to determine whether state action violates equal
protection. It may be argued that laws treating homosexuals
differently from other persons warrant a higher level of review
than rational basis. 4m For instance, not only have homosexuals
suffered a history of discrimination,2 " and political
powerlessness,24 5 homosexuality is in itself an immutable

See, Friesen, supra note 224, at § 3-1.
Z9 See supra, notes 122 to 156 and accompanying text.
240 See supra, note 127 and accompanying text.
2 See supra, note 140 and accompanying text.
242Romer v. Evans, 517 U.S. 620 (1996).

See Harris M. Miller, Note, An Argument for the Application of Equal
Protection Heightened Scrutiny to Classifications Based on Homosexuality, 57
S. CAL. L. REV 797 (1984).2 44 Sexual Orientation and the Law, Harv. L. Rev. eds. 1989 at 10.

245Id
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characteristic.2 Since the Supreme Court has found that these
characteristics are subject to intermediate or strict scrutiny, the
state courts may choose to apply heightened scrutiny rather than
rational basis review. If a state court chooses to apply rational
basis review to state action, the challenger of the state action will
probably not prevail.247 Conversely, if the state courts apply strict
or heightened level scrutiny, then the challenger of the state action
has an increased chance of success on an equal protection claim. 248

C. New York: an example

New York State does not confer on individuals an express right
to privacy under its state constitution. 24 9  Rather, the right to
privacy has been implied in its due process clause, strikingly which
is similar to its federal counterpart. The New York State
Constitution's due process clause states that "[n]o person shall be
deprived of life, liberty, or property without due process of law, 250

251and is applied in much the same way as the federal Constitution.

246 See Nabozny v. Polesny, 92 F.3d 466 (7th Cir. 1996).
247 See Romer, 517 U.S. at 620.
248 Id.
249 See Hope v. Perales, 150 Misc. 2d 985, 992, 571 N.Y.S.2d 972, 977 (Sup.

Ct. 1991).
250 Compare, N.Y. CONST. art. I, § 6. This provision states that: "No person

shall be deprived of life, liberty or property without due process of law." Id.
U.S. CONST. amend. XIV. The Fourteenth Amendment provides in pertinent
part that: "No State shall.., deprive any person of life, liberty, or property,
without due process of law .... Id.

25, See Burton C. Agata, Individual Liberties, The New York State Constitution
THE TEMPORARY STATE COMMISSION ON CONSTITUTIONAL REVISION (1994) at
88. As in the federal system, substantive due process under New York's
Constitution requires a state to prove that a deprivation of liberty, life or
property be reasonably related to a legitimate governmental interest. The New
York State due process clause has a procedural aspect and a substantive aspect,
as does the federal due process clause. If the deprivation is of a fundamental
right, the courts in New York will require the state to show that the state action
was necessary to achieve a compelling state interest. Id. See also, People v.
Isaacson, 44 N.Y.2d 511, 378 N.E.2d 78, 406 N.Y.S.2d 714 (1978). In
Isaacson, the New York Court of Appeals "recognized that higher standards
may be imposed under the state due process clause.., than under corresponding
federal constitutional provisions." Id. at 519, 378 N.E.2d at 82, 406 N.Y.S.2d at
718.

[Vol. 16
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Although the right to privacy under the state constitution has not
been addressed often, one New York court expressly stated that
"the right to privacy [is] guaranteed by the due process clause of
the New York State Constitution."' 2

Further, the New York State Constitution guarantees to
individuals the equal protection of laws, and provides that "[n]o
person shall be denied equal protection of the laws of [New York]
state."2- Again, New York's equal protection clause mirrors that
of the Fourteenth Amendment of the federal Constitution.24 A
claim arising under the equal protection clause will require a
choice by the state courts with regard to the appropriate level of
judicial review: rational basis review, intermediate scrutiny or
strict scrutiny. Depending on the level of review employed by the
court, an individual may be conferred greater rights than those
granted under the federal Constitution.

However, it is not always necessary for a court to invoke state
constitutional provisions if it can extend the rights given to
individuals under the federal Constitution. For instance, in
invalidating New York's anti-sodomy statute, the New York Court
of Appeals, in a two part decision, applied the federal
constitutional rights of privacy and equal protection. In

252 Hope v. Perales, 571 N.Y.S.2d 972, 977 (N.Y. Sup. Ct. 1991) (holding that
the failure of the Prenatal Care Assistance Program to provide funding for
medically necessary abortions violated provisions of the New York
Constitution).

2.3 N.Y. CONST. art. 1 § 11. This section provides:
No person shall be denied the equal protection of the laws of this
state or any subdivision thereof. No person shall, because of race,
color, creed or religion be subjected to any discrimination in his
civil rights by any other person or by firm, corporation, or
institution, or by the state or any agency or subdivision of the
state.

l
254 See, e.g., Under 21, Catholic Home Bureau for Dependent Children v. City

of New York, 65 N.Y.2d 344,482 N.E.2d 1,492 N.Y.S.2d 522, (1985). In this
decision, the Court of Appeals stated that state equal protection law was
identical to its federal counter part. Id at 360, 482 N.E.2d at 7, 492 N.Y.S.2d at
528.

25 See People v. Onofre, 51 N.Y.2d 476, 415 N.E.2d 936, 434 N.Y.S.2d 947
(1980).
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particular, New York's anti-sodomy statute provided that "a person
is guilty of consensual sodomy when he engages in deviate sexual
intercourse with another person ' ' 56 yet did not punish the same
conduct between two married persons.257 The Court interpreted the
federal,-right to privacy as "[the] right to independence in making
certain kinds of important decisions... undeterred by
governmental restraint"' 8 and found that there was "no rational
basis for decisions such as those made by [the homosexual
defendants] . . . so long as the decisions are voluntarily made by
adults in a noncommercial, private setting. ''25 9 Although the New
York Court of Appeals ruled that the anti-sodomy statute was
invalid by applying privacy principles, it also held that the statute
violated equal protection.260

The anti-sodomy statute drew a distinction between person's
married and person's unmarried by criminalizing sodomy with
regard to the latter group. 26' The Court, using a rational basis level
of review, concluded that the state's objectives in "protecting and
nurturing the institution of marriage" 262 did not have "any
relationship much less rational relationship 2 63 to the prohibitions

264set out in the anti-sodomy law.
The New York Court of Appeals used the rights granted under

the federal Constitution to overturn New York's anti-sodomy
statute and effectively expanded the right to privacy to include
consensual sexual activity conducted in the privacy of the home.266

However, the Court could have reached the same decision by
invoking the due process and equal protection laws of the New
York State Constitution in its analysis.2

256 NEW YORK PENAL LAW § 130.38 (McKinney Supp. 1999).
257 Onofre, 51 N.Y.2d at 483,415 N.E.2d at 937, 434 N.Y.S.2d at 948.
258 Id. at 485, 415 N.E.2d at 938, 434 N.Y.S.2d at 949.
259 Id. at 488, 415 N.E.2d at 940, 434 N.Y.S.2d at 951.
260 Id. at 493,415 N.E.2d at 944, 434 N.Y.S.2d at 955.
261 Id. at 491,415 N.E.2d at 942,434 N.Y.S.2d at 953.
262 Id. at 492, 415 N.E.2d at 943,434 N.Y.S.2d at 954.

263 People v. Onofre, 51 N.Y.2d 476, 415 N.E.2d 936, 434 N.Y.S.2d 947

(1980).
264 Id.
2 6

5 Id. at 479-481.
26

6 Id. at 482.
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Another strategy that homosexual couples may explore to adopt
children lies in challenging the definition of family. 267

Traditionally, the family has been deemed to consist of a mother,
father and their children.2m However, homosexuals may attempt to
challenge this traditional view using court decisions which have
expanded the definition of family to include persons who are not
married to each other, but who live in the same household and
share in the responsibilities as does a typical family unit.26 For
example, the New York Court of Appeals in McMinn v. Town of
Oyster Bay, invalidated the definition of family contained in a
zoning ordinance because it violated the due process clause of the
State Constitution.270 The Court held that a municipality may not
"'limit the definition of family to exclude a household which in
every but a biological sense is a single family' 27' if [the] household
is 'the functional and factual equivalent of a natural family."'=m

Thus, within the states, homosexuals may challenge the legitimacy
of the definition of the family due to the inconsistencies in its
application.273

267 See McMinn v. Town of Oyster Bay, 66 N.Y.2d 544,488 N.E.2d 1240,498
N.Y.S.2d 128 (1985) (affirming the supreme court judgment that declared article
1, section 1, of the Town of Oyster Bay Building Zone Ordinance invalid
because it "prohibits occupancy of a single-family dwelling on the ground that
the occupants are not married... and not related to each other").

268 Id

269 ad
270 McMinn 66 N.Y.2d at 547-48,488 N.E.2d at 1241-42, 498 N.Y.S.2d at 129.

The ordinance defined "family" as :
(a) Any number of persons, related by blood, marriage, or legal
adoption, living and cooking on the premises together as a single,
nonprofit housekeeping unit; or (b) any two (2) persons not
related by blood, marriage, or legal adoption, living and cooking
on the premises together as a single, nonprofit housekeeping unit,
both of whom are sixty-two (62) years of age or over, and residing
on the premises.

Id.
2' Id. at 550, 488 N.E.2d at 1243, 498 N.Y.S.2d at 131 (citing City of White

Plains v. Ferraioli, 34 N.Y.2d 300, 306, 313 N.E.2d 756, 758, 357 N.Y.S.2d
449 (1994)).

Id. (citing Group House v. Board of Zoning & Appeals, 45 N.Y.2d 266,
272,380 N.E.2d 207,210,408 N.Y.S.2d 377 (1978)).

273ld
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As illustrated in McMinn, the Court of Appeals in New York
adopted a broad definition of "family" with respect to zoning
ordinances. 4  However, the language in New York's adoption
statute expressly allows a traditional family, "an adult husband and
his adult wife [to] adopt another person, 275 whereas homosexuals
may adopt only as "unmarried persons. '27r Thus, the adoption
statute in New York does not expressly state that homosexuals
have the right to adopt, and does not recognize a homosexual
couple as a family.277

However, more liberal than in most states, the New York
adoption statute allows a life-long partner of a gay man or lesbian
to adopt the biological child of her partner without severing the
parental blood bond. 8 Moreover, guidelines adopted by the New
York Department of Social Services in 1982 expressly rejected the
denial of applications for adoption made by homosexuals based
solely on their sexual orientation. 9  Homosexuals have, thus,
gained the official administrative support that will facilitate a more
just review of their applications in their goal to adopt children.280

New York can be viewed as a state with a progressive outlook
towards homosexuals. Not only has the highest state court
expanded the federal constitutional right to privacy but it has
overturned the state anti-sodomy statute. In addition, the state has
enacted adoption legislation that allows homosexuals to adopt
children.2m' For homosexual couples, New York's approach is

274 Id. at 547-48, 488 N.E.2d at 1241-42, 498 N.Y.S.2d at 130.
275 N.Y. DOM. REL. § 110 (McKinney 1998) (providing in pertinent part: "an

adult unmarried person or an adult husband and his wife together may adopt
another person").2 7 6 Id.

277 Id.
278 Id.
279 Joseph B. Treaster, New York Issues Guidelines on Adoptions for State's

Agency, N.Y. TIMES, Aug. 28, 1982, at 27 (stating that the regulations for the
State Adoption Service requires that "anyone 18 years of age and older must be
considered as a potential adoptive parent"); See also, Shaista-Parveen Ali,
Symposium: The Changing Role of the Family in the Law, Comment,
Homosexual Parenting: Child Custody and Adoption, 22 U.C. DAVIS L. REV.
1009 (1989).280 Id.

2 N.Y. DOM. REL. LAW § 110 (McKinney 1998).
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liberal and favorable because it does away with the outmoded
justifications and stereotypes associated with homosexuality.8

For homosexuals living in states that retain anti-sodomy statutes
and/or prohibit homosexuals from adopting children, the
developments in New York law provides an example of the ways
in which litigation strategies that may be used to achieve similar
results in other states.

D. Homosexual rights: recent developments

A recent decision of the Vermont Supreme Court may open the
door for homosexuals to challenge the prevailing norms in.' That
court was faced with a question of whether a state may deny same-
sex couples the "benefits and protections that its laws provide to
married couples."' The court held that the plaintiffs were equally
entitled to the benefits and protections provided by the state
constitution. 5 It fell short of implementing its mandate, however,
choosing instead to allow the legislature time to "enact legislation
consistent with its constitutional mandate." 6 The practical effect
of this decision is that homosexuals would be able to legally join
together as a family.

Perhaps the most progressive state initiative in conferring to
homosexuals increased rights over those they are granted under the
federal Constitution, was found in a recent Hawaii Supreme Court
case allowing two homosexuals to marry. In Baehr v. Leivin, 7 the
court held that denying same-sex couples access to marital status is
a sex-based classification that is presumed to be
unconstitutional.m

Further, the Circuit Court of Hawaii held that the state failed to
prove that the public interest in the well-being of the child would

22See supra note 279, Shaista-Parveen Ali.
23 See Baker v. Vermont, 1999 WL 1211709 (Vt. 1999) (reviewing the

constitutionality of the Vermont marriage statutes).
2' 4 Id. at *3.
2
1
5 Id. at *57-58.

281Id. at *67.
287852 P.2d 44, 57 (Haw 1993).
"-i Id at 67.
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be adversely affected by a same-sex mariage.2 89 Thus, the Hawaii
courts created a new status referred to as a reciprocal beneficiary
relationship and is open to all Hawaiian couples who are legally
prohibited from marrying under the state's laws. 2

9 Although the
arrangement did not provide the same sort of favored treatment
afforded to married couples who want to adopt children, 1 it was a
major step in the legal recognition of homosexual families.292

However, this step was nullified by the Hawaiian legislature,
which defeated the equal protection clause of the Hawaiian
Constitution by amending that constitution.293 The passage of this
amendment re-validated the Hawaiian marriage statute, which
limited marriage to opposite-sex persons.' Thus, it is clear that
even though the Hawaiian courts were willing to take the steps
necessary to allow homosexuals to join in a family relationship, the
legislature is not quite ready to take that step. 95

VI. CONCLUSION

Misconceptions about homosexuality and a historical fear that
children raised by homosexual parents will be traumatized,
stigmatized, or raised in an immoral environment have all served
as justifications for denying a gay or lesbian parent the right to

2'9 Baehr v. Miike, Civ. No. 91-1394, 1996 WL 694235 (Haw. Cir. Ct. Dec. 3,
1996) (holding that the defendant failed to present sufficient credible evidence
which demonstrates that the public interest in the well-being of children and
families, or the optimal development of children would be adversely affected by
same-sex marriage).

290 Craig W. Christensen, If Not Marriage? On Securing Gay and Lesbian
Family Values by a "Simulacrum of Marriage," 66 FORDHAM L. REV. 1699
(1998). The author argues that "since the public hostility to homosexuals in this
country is too widespread to make homosexual marriages a feasible
proposal ... maybe the focus should be shifted to an intermediate solution that
would give homosexuals most of what they want." Id.

291 Id. at 1742.
292 id.

293 Baehr v. Miike, 1999 LEXIS 391 (Haw. 1999). The constitution was

amended by adding the following words, "The legislature shall have the power
to reserve marriage to opposite-sex couples." Id. at *5.

294 Id. at 6-7.
295 See id.
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custody or to adopt a child.2 5 Gay couples are considered
criminals under some state sodomy statutes for engaging in
homosexual conduct. 7 Since Justice White's opinion in Bowers
v. Hardwick2 9 that there is "no connection between family,
marriage or procreation on the one hand and homosexual activity
on the other."299 Homosexuals have been denied all manner of
claims for equal treatment because of the depiction of their lives as
immoral.' 0

Substantive due process analysis indicates that although the
Supreme Court has found that parents have a fundamental liberty
interest in the care and custody of their child,3 ' the Supreme Court
has not expressly stated that individuals have the right to adopt
children.3m Nor has the Supreme Court held that homosexuals are
denied the equal protection of the laws in relation to adoption.

Individual state constitutions may grant homosexuals greater
rights than they are granted under the federal Constitution, but case
law indicates that historical misconceptions and judicial biases
play a large role in adoption determinations. Although it might be
argued that change is occurring at the state level, this is not
indicative of change at the federal level in the near future.
Notably, homosexuals wishing to adopt have been gaining ground
in the legal establishment, as the American Bar Association
adopted a resolution in 1999 in support of the right to adopt for
gays . 30 3

296 See generally, Custody Denials to Parents in Same-sex Relationships: An
Equal Protection Analysis, 102 HARv. L. Rsv. 617 (1989).

See People v. Onofre, 51 N.Y.2d 476, 415 N.E.2d 936, 434 N.Y.S.2d 947
(1980).

478 U.S. 186 (1986). Hardwick brought suit to challenge the
constitutionality of the Georgia statute that criminalizes sodomy. Id. The Court
ultimately held that the statute was constitutional. Id.

2Id. at 191.
= See e.g., Padula v. Webster, 822 F.2d 97 (D.C. Cir. 1987) (holding that

classifications based on sexual orientation are not entitled to strict scrutiny).
30' Santosky v. Kramer, 455 U.S. 745 (1982).
= Id.
303 Jeffrey G. Gibson, Lesbian and Gay Prospective Adoptive Parents: The

Legal Battle, 26 HUMAN RIGHTs 7 (Spring 1999). The ABA resolution provides
in pertinent part that "the American Bar Association supports the enactment of
laws and implementation of public policy that provide that sexual orientation
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Returning to the triangle used as an illustration of the family
unit, the preceding analysis indicates that the vertices between a
biological parent and her child is easily formed by virtue of the
biological relationship. In some states, such as New York, which
allow co-parent adoption without severing the biological bond
between the child and its natural parent, a connection may also be
formed between the child and its adoptive parent.304 Furthermore,
in New York, the adoptive parent may be a homosexual partner of
the biologifal parent.3°5 In any case, it is possible to create a
vertex between the child and its natural parent and one between the
child and its adoptive parent. However, the base of the triangle,
which in a heterosexual relationship is formed by virtue of
marriage, is lacking in the homosexual relationship.

Thus, marriage is the bond that needs to be recognized legally in
order to complete the homosexual family unit. In all states,
marriage between two people of the same sex is not recognized,
and although Hawaii recognizes a "simulacrum of marriage,, 300 the
sanctity attached to marriage is still lacking.

Stella Lellos*

shall not be a bar to adoption when the adoption is determined to be in the best
interest of the child." Id.

o N.Y. DOM. REL. LAW § 110 (McKinney 1998).
30 Id.
306 Craig W. Christensen, If Not Marriage? On Securing Gay and Lesbian

Family Values by a 'Simulacrum of Marriage,' 66 FORDHAM L. REV. 1699
(1998).
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