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632 TOURO LAW REVIEW [Vol. 25

»50 Therefore, even

priate guide to humane practices for humans.
though veterinarians believe that this drug is too harmful to be ad-
ministered to animals, it is used to put humans to death. Justice Ste-
vens, in his concurrence, concluded that drug number two is not war-
ranted at all.>! It paralyzes someone, rendering that person incapable
of expressing any pain he might be feeling.”> His vocal cords are
paralyzed as well. Chief Justice Roberts, however, concluded that
there was a state interest in utilizing drug number two; the state inter-
est is in preserving the dignity of the procedure and avoiding the in-
mate suffering convulsions or seizures which could be perceived as
signs of consciousness or distress.”> In other words, Justice Roberts
and the majority determined that it is better to have someone para-
lyzed, and not able to move so that the people watching the death
procedure will not think the person is conscious and in pain.** Justice
Ginsburg, in her dissent, concluded that drug number two should not
be used, because it could prevent someone from being able to make it
known that he is in excruciating pain.”> And drug number three, po-
tassium chloride, will most certainly cause such pain as it induces

cardiac arrest.

%0 Baze, 128 S. Ct. at 1536.

St Id. at 1543-44 (Stevens, J., concurring).

52 Id. at 1544.

53 Id. at 1535 (majority opinion). Justice Stevens responded to this claimed state interest
as a “woefully inadequate justification.” [d. at 1544 (Stevens, J., concurring). Justice Ste-
vens explained that “[w]hatever minimal interest there may be in ensuring that a condemned
inmate dies a dignified death, and that witnesses to the execution are not made uncomfort-
able by an incorrect belief (which could easily be corrected) that the inmate is in pain, is
vastly outweighed by the risk that the inmate is actually experiencing excruciating pain that
no one can detect.” Baze, 128 S. Ct. at 1544 (Stevens, J., concurring).

3 Seeid.

55 Id. at 1569 (Ginsburg, J., dissenting).
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2009] DEATH PENALTY JURISPRUDENCE 633

The Supreme Court has consistently found the imposition of
the death penalty is not, per se, unconstitutional®®>—a declaration re-
peated in Baze.”” The Court has cited the Bill of Rights as a clear in-
dication that the Founding Fathers had contemplated a death pen-
alty.®® The guarantee that no one should be “deprived of life” without
due process of the law, assumed that one could be so deprived as long
as due processes guarantees were in place.”® Similarly, the Fifth
Amendment requires an indictment for “a capital or otherwise infa-
mous crime.”® Indeed, at one point, every state in the country had a
death penalty provision.®'

Michigan was the first state to abolish the death penalty in
1846, and it has never reinstated capital punishment.®? The Furman
v. Georgia® holding by the Court, finding the death penalty statutes
of two states to be unconstitutional, had the effect of stopping any
execution by any state in the country, even though there were at the
time approximately six hundred individuals on death row throughout
the country.®

Furman remains the longest decision in the history of the

Court.®® But the five-to-four decision was short lived. Part of the

% See, e.g., Campbell v. Wood, 511 U.S. 1119, 2125 (1994) (Blackmun, J., dissenting);
Gregg v. Georgia, 428 U.S. 153, 207 (1976); Wilkerson, 99 U.S. at 134-35.

57 Baze, 128 S. Ct. at 1526-27 (majority opinion) (internal citations omitted).

8 Gregg, 428 U.S. at 177.

¥ 1.

50 U.S.ConST. amend. V.

' Gregg, 428 U.S. at 177.

2 Furman v. Georgia, 408 U.S. 238, 338 (1972). However, Michigan retained the death
penalty for the crime of treason. Id.

$ 408 U.S. at 238.
% Id. at 417 (Powell, I, dissenting).
8 Carol S. Steiker, Furman v. Georgia, in DEATH PENALTY STORIES 110 (John H. Blume
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reason that it was necessary for the Court to revisit its decision so
soon, was the lack of clarity that resulted from the Court’s holding.
As the Congressional Digest wrote the year following the Furman
decision, “confusion resulting from the Supreme Court’s ruling has
resulted in a variety of responses among the states to different—and
frequently conflicting—interpretations of how the decision affects
their Capital Punishment laws.”

If every means of putting someone to death is cruel and un-
usual, how will the country be able to implement what is considered
to be a constitutional process? Whenever the Supreme Court has
been confronted with the claim that the mode in which the state is
putting someone to death constitutes cruel and unusual punishment, it
has found the practice at issue was not cruel and unusual.’ In 1879,
in Wilkerson v. Utah,”® the Court found that a firing squad did not
constitute cruel and unusual punishment.® In 1890, in In re
Kemmler,” the Court was confronted with the issue of whether the
electric chair being used in New York State constituted cruel and un-
usual punishment.”’ The Court found the electric chair did not con-
stitute cruel and unusual punishment.”” In 1983, in Gray v. Lucas,”

the Court found the gas chamber did not constitute cruel and unusual

Jordan M. Steiker, eds.) (2009). The decision consists of the 50,000 words.

% Steiker, supra note 64, at 115 (quoting Congressional Digest, January 1973).

7 See Gray v. Lucas, 463 U.S. 1237 (1983); In re Kemmler, 136 U.S. 436 (1890);
Wilkerson, 99 U.S. 130.

% Id

® Id at 134-35,

7 136 U.S. at 436.

" Id. at441.

2 Id. at 443-44.

3 463 U.S. at 1237.
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t74

punishmen The Court had concluded that some form of pain,
some risk of pain, is bound to be part of this whole process.” Feeling
pain was inevitable, and suffering some sort of pain did not constitute
cruel and unusual punishment.”®

After the Baze decision upholding the constitutionality of the
three drug lethal injection,”’ the moratorium was over; on that same
day, Governor Schwarzenegger in California stated that, “[tJoday’s
U.S. Supreme Court decision supports California’s lethal injection
protocol and allows our case[s] to move forward.””® And move for-
ward, they did, although not without problems.” The Court was
really aware that its decision would impact many more states than
just Kentucky, therefore, the Court’s guidance was clear: “A state
with a lethal protocol substantially similar to the protocol we uphold
today would not create a risk that meets this standard” of showing
impermissible and unconstitutional infliction of severe pain.*’

One very important aspect of Baze, was that for the first time,
Justice Stevens opined that he had concluded that the death penalty
was unconstitutional.®' Justice Stevens determined that there is no

purpose of punishment served by the death penalty that cannot also

™ Id. at 1239-40 (Burger, J., concurring).

P

.

77 Baze, 128 S. Ct. at 1538.

™ See Semel, supra note 32.

™ Despite Governor Schwarzenegger’s proclamation, California’s executions remained on
hold “because a state court ruled that the corrections department had failed to promulgate its
protocol according to the requirements of the state’s administrative procedures act . . . [and]
a federal judge who concluded that the state’s procedures violated the Eighth Amendment
ha[d] yet to review the revised protocol to determine whether it satisfie[d] the Baze stan-
dard.” Id.

% Baze, 128 S. Ct. at 1537.

81 Jd. at 1546 (Stevens, J., concurring).
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be served by life without parole.®* He also concluded that race con-
tinues to play a factor in determining who receives the death pen-
alty,” there is a high risk of executing the innocent,? and, the use of
death qualified jurors presents such a problem in death penalty cases
as to lead to the conclusion that the death penalty is unconstitu-
tional.¥> The standard of “death qualified jurors” means that one can
only sit on a death penalty case, even to consider the guilt or inno-
cence of the defendant, if that individual is willing to impose the
death penalty if the case were to be found to appropriately warrant
such penalty.*® Justice Stevens, therefore, had concluded that the jury
that will be able to sit in any capital case will be one that is biased in
favor of the prosecution.®’

Justice Stevens’ opposition on the death penalty was clearly

and unambiguously stated:

In sum, just as Justice White ultimately based his con-
clusion in Furman on his extensive exposure to count-
less cases for which death is the authorized penalty, I
have relied on my own experience in reaching the
conclusion that the imposition of the death penalty
represents “the pointless and needless extinction of
life with only marginal contributions to any discerni-
ble social or public purposes. A penalty with such
negligible returns to the State [is] patently excessive
and cruel and unusual punishment violative of the

% Id. at1547.

8 Id at1551.

¥ Id.

% Baze, 128 S. Ct. at 1550.

8 For a definition of a death qualified jury, see BLACK’S LAW DICTIONARY 712 (8th ed.
2004) (“A jury that is fit to decide a case involving the death penalty because the jurors have
no absolute ideological bias against capital punishment”).

¥ Baze, 128 S. Ct. at 1550 (Stevens, J., concurring).
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Eighth Amendment.”®?

His opposition to the death penalty is all the more notable since he
had provided one of the decisive votes in Gregg v. Georgia in 1976,
which permitted states after a four-year hiatus to once again imple-
ment a sentence of death.®

In light of this opposition to the existence of a death penalty,
one would expect that Justice Stevens would have found the Ken-
tucky mode for imposing death to be unconstitutional. Such was not
the case. Acknowledging that his determination as to the unconstitu-
tionality of the death penalty “makes my decision in this case particu-
larly difficult,”® Justice Stevens concluded that he was bound to ad-
here to the principle of stare decisis.”’ In accord with the Court’s
prior rulings regarding Capital Punishment, Justice Stevens deter-
mined that there was insufficient proof that Kentucky’s protocol was

in violation of the Eighth Amendment.*

II. KENNEDY V. LOUISIANA

In Kennedy v. Louisiana,” the Court was presented with an
issue which required a comparison of the crime of child rape with
that of murder. Is the child rapist as deserving of the death penalty as

someone who takes the life of another? Does society’s rage and raw

8 Jd. at 1551 (quoting Furman, 408 U.S. at 312 (White, J., concurring)).

¥ Gregg, 428 U.S. at 158, 206-07 (1976).

% Baze, 128 S. Ct. at 1552 (Stevens J., concurring).

1 Jd. To this extent, Justice Stevens was in agreement with Justice Thomas who wrote
that “the lawfulness of the death penalty is not before us.” Id. at 1567 (Thomas, J., concur-
ring).

%2 Id. at 1552 (Stevens J., concurring).

% 128 S. Ct. 2641 (2008).
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emotion against someone who rapes a child mean that the death sen-
tence would not be excessive, and that the death sentence would not
be disproportionate under the Eighth Amendment? The issue in Ken-
nedy was the constitutionality of the Louisiana statute enacted in
1995°* which, for the first time in this country since 1972, declared
that the rape of someone who is less than twelve years old would
constitute a crime for which the perpetrator could receive the death
penalty.”” The defendant was convicted of raping an eight-year-old,
and was sentenced to death in Louisiana.®® In 1977, in Coker v.
Georgia,”’ the Supreme Court had found the death penalty for the
crime of rape was unconstitutional because it was disproportionate

and excessive.”®

The difference between Coker and Kennedy was
that the victim in Coker was an adult, and, as such, that case did not
specifically deal with the rape of a child.*”

The Coker case was decided just one year after the Gregg v.
Georgia decision had reactivated the death penalty.!® The roots of
Coker’s holding that the death sentence was disproportionate to the
crime of rape can be traced back to the 1910 case of Weems v. United

1

States."”! Although not a death penalty case, Weems established the

concept that an excessive sentence would constitute cruel and un-

% La.REV. STAT. ANN. § 14:42 (West 1997).

% Kennedy, 128 S. Ct. at 2651. After Justice Kennedy’s conviction and sentencing, the
statute was amended and the age was increased from twelve to thirteen years. LA. REv.
STAT. ANN. § 14: 42 (West 2007).

% Id. at 2648.

7 433 U.S. 584 (1977).

% Id. at 592.

% Compare id. at 587, with Kennedy, 128 S. Ct. at 2646.

19 See generally Gregg, 428 U.S. at 153; Coker, 433 U.S. at 584.

101 217 U.S. 349 (1910).
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usual punishment.'%?

The dissents of Justices Goldberg, Douglas, and Brennan in
1963 to a denial by the Court of an application for certiorari laid the
groundwork for Coker. The Rudolph v. Alabama'® case involved a
capital conviction, and the dissenting opinion linked the matter to the
increasingly important evolving standard of decency test. The Gold-
berg opinion noted the trend both domestically and internationally
against a sentence of death for the crime of rape and stated that “the
imposition of the death penalty by those States which retain it for
rape violated ‘evolving standards of decency that mark the progress
of our maturing society.’ ”'%

Yet by the time of Furman v. Georgia in 1972, sixteen states
had statutes which did allow the death sentence for a rape convic-
tion.'® But in the years between 1972 and the 1977 Coker case, the
numbers had dwindled and only three states had statutes designating
rape a capital offense.'” But the Court prior to Coker had invalidated
the North Carolina statute in Woodson v. North Carolina'®’ and the

8 The statutes of those

Louisiana statute in Roberts v. Louisiana.'
two states had made the death penalty a mandatory sentence for rape
and the Court held that such a provision was in violation of its hold-

ing in Gregg v. Georgia.'®

192 1d. at 383.

18375 U.S. 889 (1963) (Goldberg, J., dissenting).

194 1d. at 889-90 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958))

195 Coker, 433 U.S. at 593.

196 1d. at 593-94.

107 428 U.S. 280 (1976).

108 428 U.S. 325 (1976).

19 Jd. at 333-34. Gregg had clearly held that the death penalty was appropriate only when
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In recent years, when deciding whether the death penalty con-
stitutes cruel and unusual punishment, the Court has increasingly util-
ized the evolving standards of decency test.''’ In 2002, in Atkins v.
Virginia,""" the Court reversed a decision given thirteen years earlier
regarding the execution of the mentally retarded.''? The Court found
there was an evolving standard of decency in this country which re-
quired a prohibition on the execution of the mentally retarded.'’
Similarly, in Roper v. Simmons,""* decided in 2005, the Court re-
versed an earlier holding given seventeen years prior to Simmons re-
garding the execution of juveniles.'"> As in Atkins,''® the Court found
that standards of decency in this country had evolved and the Court
was required to respond.''” The Court concluded that we should no
longer execute people who were less than eighteen years old at the
time they committed the crime.''®

The Kennedy Court, in determining the standard of decency
appropriate for deeming child rape to be a capital crime, proceeded
by counting the number of states with statute similar to that of Lou-

isiana. The Court determined that there were only six states that had

enacted laws calling for the death penalty for individuals convicted of

there is a determination that aggravating factors apply that outweigh the mitigating factors in
a specific case. Gregg, 428 U.S. at 199.

1O Kennedy, 128 S. Ct. at 2649,

1 536 U.S. 304 (2002).

U2 14 at 321.

13 1d. at 318, 320.

114543 U.8. 551 (2005).

15 Id. at 573-74 (reversing Thompson v. Oklahoma, 487 U.S. 815 (1988)).

16 4tkins, 536 U.S. at 318, 320.

"7 Roper, 543 U.S. at 563-64.

U8 1d at 573.
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child rape.'”® The Court concluded that there was no demonstrated
emerging standard of decency favoring the imposition of the death
penalty upon someone who has been convicted of the rape of a
child.'® The Court, therefore, held that it was unconstitutional to
permit the death sentence to be imposed on someone convicted of
child rape.'?!

To be sure, such a finding by the Court was seen as callous
and improper by many, not the least of whom were the two leading
candidates for President of the United States. Barrack Obama’s offi-

cial statement clearly indicated his position:

I disagree with the decision. I have said repeatedly
that the death penalty should be applied in very nar-
row circumstances for the most egregious of crimes.
The rape of a small child, 6 or 8 years old, is a heinous
crime and if a state makes a decision that under nar-
row, limited, well-defined circumstances that the death
penalty is at least potentially applicable, that that [sic]
does not violate[] the Constitution.'*?

The Republican candidate’s comments were equally strong. John
McCain’s statement concluded, “that there is a judge anywhere in
America who does not believe that the rape of a child represents the

most heinous of crimes, which is deserving of the most serious of

"9 Kennedy, 128 S. Ct. at 2656. Louisiana enacted such a statute in 1995. See LA. REV.
STAT. ANN. § 14:42 (West 2008). Thereafter, five other states enacted similar child rape
statutes: Georgia, see GA. CODE ANN. § 16-6-1 (West 2008); Montana, see MONT. CODE
ANN. § 45-5-503 (West 2007); Oklahoma, see OKLA. STAT. ANN. TIT. 10, § 7115 (West
2009); South Carolina, see S.C. CODE ANN. § 16-3-655 (2008); and Texas, see TEX. PENAL
CODE ANN. § 12.42 (Vernon 2007).

120 Kennedy, 128 S. Ct. at 2656.

12l 14, at 2665.

12 MSNBC, McCain, Obama Disagree With Child Rape Ruling, June 26, 2008,
http://www.msnbc.msn.com/id/25379987/.
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punishments, is profoundly disturbing.”'?

The broad question presented is, perhaps, not one that is eas-
ily answered. Should not our penal system reflect the moral outrage
that many feel toward any individual who has raped a child?'*
Should our laws, however, be mere expressions of raw vengeance
that may conflict with our justice system’s recognized goal of dispas-

sionate justice?'?

Society’s outrage at a child rapist may well be
greater than that which would be directed to the perpetrator of a mur-
der. The child victim has to live the remainder of his or her life
traumatized by what the defendant has done. The family of the child
victim can certainly be expected to suffer for years as well.

The case was another split decision. Justice Kennedy’s opin-
ion of the Court was joined by Justices Stevens, Souter, Ginsburg,
and Breyer;'*® Justice Alito’s dissent was joined by Justices Scalia,
Roberts, and Thomas.'”” The Court noted the evidence illustrating

the inherent weakness of child testimony.'?

In this very case, the
eight-year-old girl who was raped had first insisted her stepfather,

Kennedy the defendant, had not been the person who raped her—it

123 National Review Online, Bench Memos, McCain’s Reaction to Kennedy, Wednesday,
June 25, 2008,
http://bench.nationalreview.com/post/?q=MDAyMmY3YmUwY2[zZjhkNzZFmOTcxOTZIN
DQ4NzgyZGY=.

124 See, e.g., Susan A. Bandes, Child Rape, Moral Outrage, and the Death Penalty, 103
Nw. U. L. REV. CoLLOQUY 17 (2008).

12 See, e.g., Douglas A. Berman, Stephanos Bibas, Emerging Capital Emotions, 102 Nw.
U. L. Rev. COLLOQUY 355 (2008).

126 Eighth Amendment Death Penalty Punishment for Child Rape, 122 HARv. L. REV. 296,
298 n.23 (2008).

‘7 Id. at 300 n.38.

128 Kennedy, 128 S. Ct. at 2663 (“The problem of unreliable, induced, and even imagined
child testimony means there is a ‘special risk of wrongful execution’ in some child rape
cases.”) (quoting Atkins, 543 U.S. at 321)).
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was not until months afterwards that she said first that her stepfather
was the person who raped her.'” Immediately after the attack upon
L.H.,, the police were called and she was taken to Children’s Hospi-
tal.”*® L.H. had initially maintained at the scene of the crime as well
as at the hospital, that two neighborhood boys has dragged her from
the garage at her home to the yard and proceeded to rape her."! One
of L.H.’s doctors testified at the trial that L.H. had told all hospital
personnel the same account of the rape.'** A psychologist conducted
an interview of L.H. that lasted for three hours and was spread over

several days.'®

The tape of the session contained the following
comment by L.H.: “I’m going to tell the same story. They just want
me to change it . . . . They want me to say my dad did it. . . . [ don’t
want to say it. . . . I tell them the same, same story.”"** The first time
that L.H. had told someone that her father was the person who raped
her was over three months later when she so informed her mother.'*
The Court noted the special risk in wrongfully executing an accused
when a child is the only witness.'*® As is true with most rapes, of
course, child rape typically occurs when there is no witness other
than the victim of the attack.

Additionally, the Court concluded that if the crime of child

rape carries with it the imposition of the death penalty, there is an in-

2% Id. at 2647.

130 14 at 2646.

131 Id.

132 Id.

133 Kennedy, 128 S. Ct. at 2646.
134 Id.

B35 Id. at 2647.

136 See id. at 2663.
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creased probability that an individual who rapes a child may decide
he has nothing to lose by proceeding to kill the victim since the sen-
tence would be no harsher for that crime and would possibly enable
the perpetrator to avoid detection.'””” The Court emphasized that the
death penalty is for the worst of the worst; murder is unique both in
showing the moral depravity of the defendant as well as in the harm
that is caused to the victim.'*®

Justice Alito’s dissent maintained that the majority’s decision
had not given the appropriate interpretation to the fact that only six
states had enacted statutes providing for the death penalty for the
crime of child rape.'”* The majority of states thought Coker stood for
the proposition that the death penalty for any kind of rape would be
unconstitutional.'*® These six states, therefore, are not a real reflec-
tion of the totality of states, which may have desired to have the death

141" Many states, which may have believed that

penalty for child rape.
the death penalty was appropriate for child rape, interpreted Coker as
prohibiting any such statute.'”® The majority, however, responded to
Justice Alito’s claim by highlighting the eight times in Coker where
the Court repeated the phrase “an adult woman” or “an adult female”

when considering the appropriateness of imposing the death penalty

7 Id. at 2664.

138 Kennedy, 128 S. Ct. at 2660 (“The latter crimes may be devastating in their harm, as
here, but ‘in terms of moral depravity and of the injury to the person and to the public,” . . .,
they cannot be compared to murder in their ‘severity and irrevocability.” ”’) (quoting Coker,
433 U.S. at 598)).

39 Jd. at 2672-73 (Alito, J., dissenting). The six states that capitalized child rape are as
follows: Florida, Georgia, Louisiana, Mississippi, North Carolina, and Tennessee. Id. at
2651 (majority opinion).

10" 14, at 2666 (Alito, J., dissenting).

181 g

' 1d. at 2668.
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for the rape of an adult.'"® Justice Alito expressed strong disagree-
ment with the claimed lack of a consensus as to child rape, and de-
scribed the overall “growing alarm” relating to sexual abuse of chil-
dren.'* The Court concluded that “there is no clear indication that
state legislatures have misinterpreted Coker to hold that the death
penalty for child rape is unconstitutional.”'* Louisiana was the only
state since 1964 to have sentenced a person to the death penalty for
the crime of rape of a child.'*®

The Court in Kennedy drew a bright line rule—an absolute
clear dividing line—maintaining that the death penalty is only going
to be permitted for murder, i.e. intentionally causing the death of

7 The Court’s decision was consistent with its earlier

someone.'*
holding in Enmund v. Florida."® In Enmund, the Court had over-
turned the death sentence for a defendant who had participated in a
robbery during which a murder was committed.'* The Court’s de-

termination was based on the fact that Enmund himself had not done

43 Kennedy, 128 S. Ct. at 2654 (majority opinion).
144 Jd. at 2670 (Alito, J., dissenting). Harsher treatment of sexual offenders, including
sexual registry laws, were also cited in support of an evolving consensus. /d. at 2670-71.
15 Id. at 2656 (majority opinion).
146 14 at 2657. Since the conviction and sentence of Kennedy, another individual, Richard
Davis, was also given the death sentence for the rape of a child in Louisiana.
"7 Id. at 2659.
Our concern here is limited to crimes against individual persons. We do
not address, for example, crimes defining and punishing treason, espio-
nage, terrorism, and drug kingpin activity, which are offenses against the
State. As it relates to crimes against individuals, though, the death pen-
alty should not be expanded to instances where the victim’s life was not
taken.
Id
48 458 U.S. 782 (1982).
' Id. at 788.
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the actual killing nor had any intention that the killing occur.' It did
not matter how much violence was caused by what the defendant did

' Tt did not matter how

as part of the commission of other crimes."?
many times the defendant might have raped someone; the death pen-
alty is not an appropriate sentence unless there was the intention to
cause death and death resulted.'”® Justice Alito did not attempt to
cover his dismay at the much anticipated decision of the Court: “And
once all of the Court’s irrelevant arguments are put aside, it is appar-
ent that the Court has provided no coherent explanation for today’s
decision.”'*

There is a fascinating postscript to the Kennedy decision,
which occurred on October 1, 2008. The state of Louisiana peti-
tioned for a rehearing on grounds that for the first time it realized that
it had failed to present to the Court a provision of the Uniform Code
of Military Justice, a provision which imposes the death penalty as
punishment for the crime of child rape.'** The state maintained that
this was of significance and should impact the Court’s consideration
of whether there is an evolving sense of decency that the death pen-

alty is appropriate for child rape.'”> The state of Louisiana claimed

%0 1d. In Tison v. Arizona, 481 U.S. 137 (1987), the Court, however, permitted the impo-
sition of the death sentence for individuals who, although they themselves did not perform
the killing, had actually participated in the events leading up to the murder. Id. at 158.

! See Enmund, 458 U.S. at 796, 798, 801.

152 Id

133 Kennedy, 128 S. Ct. at 2673 (Alito, J., dissenting).

134 1d. at 2641, reh ‘g denied, Louisiana v. Kennedy, 129 S. Ct. 1, *1 (2008). See also
Linda Greenhouse, /n Court Ruling on Executions, a Factual Flaw, N.Y. TIMES, July 2,
2008, at Al (“A military law blog pointed out . . . that Congress, in fact, revised the sex
crimes section of the Uniform Code of Military Justice in 2006 to add child rape to the mili-
tary death penalty.”). 10 U.S.C.A. § 920 (West 2006).

135 Kennedy, reh’g denied, 129 S. Ct. at *1. The State maintained that a federal military
statute authorizing the death penalty for rape, which had not previously been brought to the
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that it learned of this fact only after the Court’s decision in Kennedy,
and, therefore, the state requested a rehearing.'*® The state’s brief to
the Court took the opportunity to respond to the Court’s discussion in
its holding of foreign countries’ views regarding the use of the death
penalty to buttress the Court’s conclusion that there is not an evolv-
ing sense that capital punishment is an appropriate sentence for child
rape.””” Louisiana maintained that “the failure to consider domestic
military law would a fortiori call into question any reliance on the
laws and practices of foreign jurisdictions.”'"®

Most interesting, perhaps, is the inclusion in the appendix to
the brief of the statements of Barack Obama and John McCain criti-
cizing the Court’s initial decision in the Kennedy case."® The state
highlighted the import of the military code: “This Court has never
held that military personnel could be subject to punishments that it
deems ‘cruel and unusual’ for the rest of the population. . . . When
Congress enacts a law, be it military or civilian, that law is relevant
objective evidence of a national consensus.”'®® The Court, however,
refused the petition for the rehearing. The Court declared that a law,
which relates strictly to the military, does not impact upon the fact

there is still a consensus in the civilian context against imposing the

attention of the Court by either party, “calls into question the majority opinion’s conclusion
that there is a national consensus against capital punishment for rape of a child.” Id. at *3
(Scalia J., concurring).

156 14

"7 Final Brief on Kennedy v. Louisiana, SCOTUS, Supreme Court of the United States
Blog, Lyle Denniston, Sept. 24, 2008, http://www.scotusblog.com/wp/final-brief-on-
kennedy-v-louisiana/#more-7956.

158 14

%9 1d

160 g0
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death penalty for child rape.'®'

III. SNYDER V. LOUISIANA

Snyder v. Louisiana'®® dealt with the issue of who can be
qualified to sit as a juror in a death penalty case.'®® Once again, the
issue presented itself as a claim of racial discrimination in jury selec-
tion.'™ The defendant in Snyder was black.'®® Out of the eighty-five
potential jurors who were initially called as part of the jury pool,
there were nine potential black jurors.'®® The prosecutor successfully
challenged four of the blacks for cause.'”’ The prosecutor used per-
emptory challenges to strike the remaining five prospective jurors.'®®

Snyder’s claim that the prosecution’s use of its peremptory
challenges were race-based focused on the challenge to two black ju-

® The Court made it clear that the Constitution

rors in particular.'®
protects against the use of even one challenge in a discriminatory
fashion and since the Court found that to be true in the first challenge
that the Court considered, the second claim was not reached.'”

To understand Snyder we have to look at Batson v. Ken-

150 Kennedy, reh’g denied, 129 S. Ct. at *2.

162128 S. Ct. 1203 (2008).

1 Id. at 1206.

14 1d.

15 Louisiana v. Snyder, 750 So. 2d 832, 839 (La. 1999).

1% Lyle Denniston, Court Finds Flaws in La. Jury Choice, Supreme Court of the United
States Blog, SCOTUS, March 19, 2008,
http://www.scotusblog.com/wp/?s=Court+Finds+Flaws+in+La.+Jury+Choice.

167 Snyder, 750 So. 2d at 839.

18 Snyder, 128 S. Ct. at 1207.

19 Id. at 1208.

170 Id

HeinOnline -- 25 Touro L. Rev. 648 2009



2009] DEATH PENALTY JURISPRUDENCE 649

tucky,"" a 1986 case in which the Supreme Court held the elimination
of even one juror based on that juror’s race was unconstitutional, and
that a subsequent conviction could not stand.'”> What is required un-
der the Batson scenario is that initially the defendant has to raise a
prima facie case that the intent of the prosecutor in peremptorily chal-
lenging the particular juror was racially based.'® Next, the prosecu-
tor will attempt to claim that he did not challenge the person because
of race; that there is some other reason, a neutral reason, something
that has nothing to do with race which led to the challenge.'™

The use of the peremptory challenge, while not afforded pro-
tection in the Constitution, had been acknowledged by the Court to be
“one of the most important of the rights” in our justice system'” and
“a necessary part of trial by jury.”'’® The use of the challenge free of
judicial control has “been viewed as one means of assuring the selec-
tion of a qualified and unbiased jury.”'”” It certainly is the case that
the peremptory challenge is often made as a result of limited informa-
tion, an instinct or a hunch as a result of a quick first impression of a
prospective juror.

The harm by discriminatory use of the peremptory challenge

occurs not just to the defendant on trial. The Court in Batson recog-

17 476 U.S. 79 (1986).

2 14 at 100.

13 See id. at 93-94 (citing Washington v. Davis, 426 U.S. 229, 239-42 (1976)).

7% Id. at 94 (“[T]he State must demonstrate that ‘permissible racially neutral selection cri-
teria and procedures have produced the monochromatic result.” ) (quoting Alexander v.
Louisiana, 405 U.S. 625, 632 (1972)).

' Swain v. Alabama, 380 U.S. 202, 219 (1965) (quoting Pointer v. United States, 151
U.S. 396, 408 (1894)).

176 Id

""" Batson, 476 U.S. at 91.
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nized that the equal protection rights of the excluded group are af-
fected. The black population must be accorded the same opportuni-
ties and the same rights as the white population in order to have its
proper role in the administration of justice.'”

Batson v. Kentucky significantly changed the prior holding of
the Court in Swain v. Alabama'” relating to the use of the peremp-
tory challenge and possible racial discrimination. The Court in Swain
held that a “State’s purposeful or deliberate denial to negroes on ac-
count of race of participation as jurors in the administration of justice

2180 The Court’s decision in

violates the Equal Protection Clause.
Swain has been interpreted as requiring that in order for the peremp-
tory challenge to be deemed improperly discriminatory, it must be
shown that there have been “repeated striking of blacks over a num-
ber of cases.”'®' Batson, however, established the principle that even
one striking of one potential juror in one defendant’s case in an at-
tempt to discriminate would be prohibited.'*> The Supreme Court
concluded that a change in Swain’s holding was required because the
“interpretation of Swain has placed on defendants a crippling burden
of proof, prosecutors’ peremptory challenges are now largely im-
»183

mune from constitutional scrutiny.

The ruling in Batson itself has been revised. It is not any

178 14 at 87.

179380 U.S. 202 (1965).
180 74 at 203-04.

81 Batson, 476 U.S. at 92.
182 1d. at 95.

1814 at92-93.
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longer necessary, since Powers v. Ohio,'®* that the race of the chal-
lenged juror be the same race as the defendant. The Powers Court
emphasized the right of all individuals to partake in the justice sys-
tem: “Jury service preserves the democratic element of the law, as it
guards the rights of parties and ensures continued acceptance of the
laws by all of the people. It ‘affords ordinary citizens a valuable op-
portunity to participate in a process of government, an experience
fostering, one hopes, a respect for law.” »'%

The reach of Batson was extended in 1992 in Georgia v.
McCollum."® In this instance, the prosecution claimed that the de-
fense should be barred from excluding jurors due to their race.'®” The
Court held that such claim was legitimate; although state action may
not be immediately apparent when defense counsel engages in dis-
criminatory conduct, the Court held that the judge has to actually
bring about the exclusion of the juror and thereby the requirement for
action by the state is met.'® In the final act, it was the court that had
excused a juror based on race, and this is properly viewed as an “out-
come that will be attributed to the state.”'®®

Batson was further expanded in J.E.B. v. Alabama ex rel.
T.B."® The focus in this civil case was whether or not the rationale of

the Batson holding should apply to gender-based peremptory chal-

18499 U.S. 400 (1991).

'8 Id. at 407 (quoting Duncan v. Louisiana, 391 U.S. 145, 187 (1968)).
18 505 U.S. 42 (1992).

187 Jd. at 44-45.

'8 Jd. at 52-53.

'8 Id at 53,

190511 U.S. 127 (1994).
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lenges."' The Court made it clear that it was not necessary to com-
pare the discrimination faced by racial minorities with that of
women.'”? “It is necessary only to acknowledge that ‘our Nation has
had a long and unfortunate history of sex discrimination,” a history
which warrants the heightened scrutiny we afford all gender-based
classifications today.”'”> The Court concluded that gender discrimi-
nation in the jury selection process harms not only the litigants, but
the individuals who are thereby excluded as jurors.'**

In Snyder, the prosecutor claimed that the challenge to the ju-
ror, Mr. Brooks, that was being reviewed by the Court was based, in
part, on the perceived nervousness of the juror during questioning.'®®
After the prosecutor had submitted the claimed neutral reasons for the
challenge, it was up to the judge to determine whether it has been
shown that race was the real reason for the prosecutor’s use of the
peremptory challenge.'”® The Snyder Court carefully examined the
explanation provided for challenging Brooks, who was involved in
student teaching and was in his last year of college.'”’ The prosecu-
tor expressed some concern about juror Brooks being able to sit as a
juror for as long as would be required.'”® Therefore, the judge had

the clerk of the court contact the dean of the college Brooks was at-

! Jd. at 130.

2 d. at 136

193 Jd. (quoting Frontiero v. Richardson, 411 U.S. 677, 684 (1973)).

"% Id. at 140-42.

195 Snyder, 128 S. Ct. at 1208.

' Id. at 1207 (“ ‘[T]he trial court must determine whether the defendant has shown pur-
poseful discrimination.” ”’) (quoting Miller-El v. Dretke, 545 U.S. 231, 277 (2005) (Thomas,
J., dissenting)).

7 Id. at 1208.

198 Id. (“My main concem is . . . that he might, to go home quickly, come back with guilty
of a lesser verdict so there wouldn’t be a penalty phase.”).

o

o
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tending to ask if it would be okay for Brooks to miss a couple of
days.'”® The dean said there would be no problem if that were to oc-
cur. 2%

The prosecutor maintained that Brooks may have wished to
be out student teaching instead of sitting at trial, and therefore there
was a greater likelihood he would not find the defendant to be guilty
of murder because he knew that if he found the defendant guiity,
there would then need to be a penalty phase, which would take more

time. 20!

As a result, this juror would either find the defendant not
guilty, or find him guilty of a lesser charge so the penalty phase
would not kick in.? The trial itself was very short. The all-white
jury convicted the defendant in one day. The jurors found Snyder
guilty on Thursday, and on Friday during the penalty hearing, de-
cided that the death penalty was the appropriate sentence.’® The
whole matter took just two days.

The Supreme Court, in examining the record as to the prose-
cutor’s use of his peremptory challenges, noted that there were fifty
potential white jurors who had similarly expressed concern regarding
204

commitments that would possibly interfere with their jury duty.

The prosecutor, however, did not use any peremptory challenges in

' Id. at 1210.

200 Snyder, 128 S. Ct. at 1210 (“Doctor Tillman at Southern University said that as long as
it’s just this week, he doesn’t see that it would cause a problem with Mr. Brooks completing
his observation time within this semester.”).

2 1d. at 1210.

w2 g

2% Id. at 1210.

24 Id. at 1206, 1211.
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