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CONTRACTING OUT OF PROCESS, CONTRACTING
OUT OF CORPORATE ACCOUNTABILITY: AN
ARGUMENT AGAINST ENFORCEMENT OF PRE-
DISPUTE LIMITS ON PROCESS

MEREDITH R. MILLER®

“CORPORATION, »n. An ingenious device for obtaining individual profit
without individual responsibility.”'

“ACCOUNTABILITY, n. The mother of caution.’”

INTRODUCTION

Should a cable television company be accountable to millions of customers
for automatically charging unexplained fees for unnecessary services? Should
an employer be liable for discriminating against an employee on the basis of her
national origin? Should a nursing home corporation be responsible when an
employee’s negligence injures an elderly tenant? Should a fast food
corporation be required to answer to hundreds of defrauded investors who had
dreams of setting up their own restaurant franchises? The resounding answer to
these rhetorical questions should be “yes.” However, the law has elevated a
mythical notion of contractual autonomy at the expense of corporate social
accountability. With the law of corporations and of civil procedure both
deferring to contract law, the arbitration trend has invited corporations to
contract around process and, thus, accountability.

In the field of corporate law, the “nexus of contract” model is the dominant
theoretical explanation of the law concerning the management of corporations.’

* Assistant Professor of Law, Touro College, Jacob D. Fuchsberg Law Center. My
gratitude extends to Dean Larry Raful, who provided generous summer support for this project.
Thanks are also due to Marjorie Silver, Jack Graves, Sheila Scheuerman, Katherine Traylor
Schaffzin and Kerri Lynn Stone for their insightful comments on earlier drafts. And, thanks to
Roy Sturgeon, James Dougherty and Isaac Samuels for their tireless research assistance. Any
errors are (of course) my own.

1. AMBROSE BIERCE, THE DEVIL’S DICTIONARY 28 (Hill & Wang 1957) (1911), available
at http://www.alcyone.com/max/lit/devils. Reference to these definitions is not intended as an
endorsement of certain other definitions in The Devil's Dictionary that, written at the turn of the
century, are racist, sexist and, in certain cases, just plain offensive.

2. Id ats.

3. See STEPHEN M. BAINBRIDGE, CORPORATION LAW AND EcoNoMics 199-200 (2002)
(“The dominant model of the corporation in legal scholarship is the so-called nexus of contracts
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Under this view, corporations are nothing more than a network of contracts
between voluntary, private actors. Moreover, under the traditional, theoretical
description of corporate law management, corporate managers are only
accountable to the firm’s shareholders to maximize the return on their
investments.” Accordingly, corporations® (really, their managers) owe no
general responsibility to other constituencies affected by the firm’s activities.’
These constituencies, often referred to by corporate law theorists as
“stakeholders,” mclude the firm’s employees, consumers, suppliers, and
communities generally.® Proponents of stakeholder theory argue that corporate
management should have at least some generalized accountability to
constituencies other than shareholders” However, proponents of the
prevailing, traditional view of shareholder wealth maximization and the
contractarian theorists of the firm, argue that, absent legislation, a corporation’s
general obhgatlons to stakeholders are defined only by its contracts with these
constituencies.'®
Further, in the field of civil procedure, arbitration has taken a strong
foothold. Since Congress enacted the Federal Arbitration Act'' (FAA)in 1925,
and the Supreme Court’s subsequent, repeated pronouncement of a “hberal
federal policy favormg arbitration agreements "2 corporations have used
arbitration with increasing frequency.” Under the FAA, arbitration agreements
“shall be valid, irrevocable, and enforceable, save upon such groundsasexxst at
law or in equity for the revocation of any contract.”’* Here, again, a body of
law defers to contract. Indeed, Professor Judith Resnick notes that the trend in

theory.”); KENT GREENFIELD, THE FAILURE OF CORPORATE LAW 17 (2006) (describing the
traditional view that corporations are seen as “an intricate network of contracts”).

4. See GREENFIELD, supra note 3, at 16-17.

5. See Tara J. Radin, Stakeholders and Sustainability: An Argument for Responsible
Corporate Decision-Making, 31 WM. & MARY ENVTL. L. & PoL’Y REV. 363, 375-88 (2007)
(“The prevalent view of the firm characterizes it as merely a vehicle for profit maximization.”).

6. The term “corporation” throughout this Article may, at times, loosely refer to any form
of incorporated or uninicorporated business entity, such as a limited liability company or
partnership.

7. See Radin, supra note 5, at 375-77.

8. See id. at 381-84 (discussing the stakeholder view of a corporation).

9. I

10. See GREENFIELD, supra note 3, at 16-18. This model is a normative, theoretical
construct; however, it has significantly affected the law’s evolution.

11. Federal Arbitration Act, 9 U.S.C. §§ 1-16 (2000 & Supp. V 2007).

12. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 25 (1991); Moses H. Cone
Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983).

13. Indeed, pre-dispute arbitration has become so widely used that some scholars have
warned of an “end of law.” Rex R. Perschbacher & Debra Lyn Bassett, The End of Law, 84
B.U.L.REV 1, 28-32 (2004). See generally Charles L. Knapp, Taking Contracts Private: The
Quiet Revolution in Contract Law, 71 FORDHAM L. REv. 761, 765 (2002) (discussing the
“privatization of American contract law™).

14. Federal Arbitration Act, 9 U.S.C. § 2 (2000).
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civil procedure has been “the wholesale application of extant principles of
contract law.”" It has even been suggested that pre-dlspute arbitration clauses
have been elevated to a status of “super contract” because of their “near-
automatic enforcement by means of specific performance.”'

With procedural and corporate law so readily deferring to contract, it seems
appropriate to consider what these contracts actually look like. This
examination paints a troubling picture—one of corporations using the pre-
dispute arbitration regime to contract around process in an attempt to insulate
themselves from any potential responsibility they might otherwise take on by
virtue of their contractual relationships with stakeholder constituencies.'” Asan
outgrowth of the trend toward arbitration, corporatxons have increasingly used
standardized forms with provisions that expressly limit'® significant procedural
rights of the other contracting parties—often, for example, franchisees,
borrowers, consumers, employees, and insureds. This Article will focus on the
express, pre-dispute procedural limitations of “collective action waivers,”'

15. See generally Judith Resnik, Procedure as Contract, 80 NOTRE DAME L. Rev. 593,
598-99 (2005) (describing how changes in adjudicatory practice are shifting the focus of civil
procedure from “due process procedure” to “contract procedure”).

16. David H. Taylor & Sarah M. Cliffe, Civil Procedure By Contract: A Convoluted
Confluence of Private Contract and Public Procedure in Need of Congressional Control, 35 U.
RicH. L. REv. 1085, 1088 (2002).

17. Inthis Article, “stakeholder” refers generally to those individuals or groups affected
by the operations of a corporation, including, a corporation’s employees, consumers, suppliers,
franchisees, insureds, debtors, creditors, and communities generally. See Radin, supranote 5, at
381-88. This Article examines corporations’ arbitration agreements with these constituencies.
In the arbitration context, other scholars have used the term “consumer” liberally in much the
same way. See Richard E. Speidel, Consumer Arbitration of Statutory Claims: Has Pre-Dispute
[Mandatory] Arbitration Outlived Its Welcome?, 40 Ariz. L. REV. 1069, 1072-74 (1998)
(describing the “consumerization” of arbitration). A stakeholder could also be another business
entity, or even a competitor. However, recent empirical studies show that corporations use
mandatory arbitration provisions in less than 10% of their material nonconsumer and
nonemployment contracts, compared to the use of mandatory arbitration in over 75% of their
consumer contracts. Theodore Eisenberg et al., Arbitration’s Summer Soldiers: An Empirical
Study of Arbitration Clauses in Consumer and Nonconsumer Contracts 15 (Comell Law School
Legal Studies Research Paper Series), available at http://ssm.com/abstract=1076968 (last
visited Apr. 19, 2008).

18. The word “waiver” in this context is a misnomer. A waiver is a “voluntary [and}
knowing relinquishment of a right.” Green v. United States, 355 U.S. 184, 191 (1957)
(““Waiver’ is a vague term used for a great variety of purposes . . . . In any normal sense,
however, it connotes some kind of voluntary knowing relinquishment of aright.”). Because the
law has imported contractual standards of assent to arbitration clauses, a voluntary and knowing
relinquishment is not required but, rather, some action (or inaction) that can be interpreted
objectively as a manifestation of assent. See Taylor & Cliffe, supranote 16, at 1104 (discussing
the term “waiver” as a misnomer in this context); discussion infra Part Il

19. The term is interchangeably described in case law and scholarship as “no class action
waivers,” “class action waivers,” “collective action waivers,” and “class action preclusion
clauses.” This Article borrows the term “collective action waiver” from Professor Myriam

” 6
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discovery llmltatlons and shortened statutes of limitation. These express, pre-
dispute limitations® may, in effect, work to create a barrier to the enforcement
of substantive laws concerning, for instance, consumer and employee
protection, civil rights, and common law negligence.?' Thus, these contractual
limitations have been aptly analogized to exculpatory clauses.?? Further, to the
extent that pre-dispute limitations are inserted in arbitration clauses that are
used by various industries in standard form agreements, they have effectively
become the legislation governing contractual relationships of corporations.
These pre-dispute procedural limitations have, in essence, provided an
opportunity for corporations to flout legislative and social policy and
“deregulate themselves”* through contract.

Because the FAA defers to existing contract defenses, the enforceability of
arbitration terms has largely been determined under the doctrine of

Gilles because, as she explains, these clauses waive any right to bring a class action or class
arbitration or otherwise proceed collectively. Myriam Gilles, Opting Out of Liability: The
Forthcoming, Near-Total Demise of the Modern Class Action, 104 MiCH. L.REV. 373,376 n.15
(2005).

20. This Article addresses the contractual terms that determine which characteristics of
civil adjudication will or will not comprise part of the arbitration proceeding. Forum selection
and choice of law clauses are generally beyond the scope of this discussion, but they are
certainly at its periphery. See infra notes 267, 281-87 and accompanying text. These clauses
are as problematic as pre-dispute arbitration agreements and, likewise, can have the effect of
denying a party’s vindication of substantive rights. See generally Linda S. Mullenix, Another
Easy Case, Some More Bad Law: Carnival Cruise Lines and Contractual Personal Jurisdiction,
27 Tex. INT’L L. J. 323, 325-27 (1992) (arguing that forum-selection clauses in consumer
adhesion contracts are unconscionable); Linda S. Mullenix, Another Choice of Forum, Another
Choice of Law: Consensual Adjudicatory Procedure in Federal Court, 57 FORDHAM L. REV.
291, 295 (1988) (explaining how the doctrine of consensual adjudicatory procedure advances
“purely prudential considerations” at the expense of “substantial litigation rights”).

21. See generally Paul D. Carrington, The Dark Side of Contract Law, 36 TRIAL 73, 73
(2000) (“The contemporary fashion is not to require the weaker party to surrender substantive
rights, but to require him or her to surrender procedural rights needed if the substantive rights
are to retain their value . . . .”).

22. See Discover Bank v. Superior Court, 113 P.3d 1100, 1109 (Cal. 2005); Scott v.
Cingular Wireless, 161 P.3d 1000, 1006 (Wash. 2007) (en banc); see also Samuel Issacharoff &
Erin F. Delaney, Credit Card Accountability, 73 U. CHL. L. REv. 157, 17-82 (2006) (discussing
the decision to hold a credit card agreement’s class action waiver as an exculpatory clause
violative of public policy). “Exculpatory clause” is defined and used here to describe “[a]
contractual provision [prospectively] relieving a party from liability resulting from a negligent
or wrongful act.” BLACK’S LAW DICTIONARY 608 (8th ed. 2004).

23. David S. Schwartz, Enforcing Small Print to Protect Big Business: Employee and
Consumer Rights Claims in an Age of Compelled Arbitration, 1997 Wis. L. REv. 33, 37 (1997)
(“The enforcement of adhesive arbitration clauses allows firms to lessen the regulatory impact of
statutory claims—in short, to deregulate themselves.”). Corporations seek to externalize risks
and maximize profits for shareholders. Naturally, then, they readily use liability-limiting
contract provisions. Therefore, a clear line should be drawn to articulate which terms in pre-
dispute arbitration clauses will and will not be enforced.
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unconscionability.?* This case-by-case treatment of problematic clauses has, as
Professor Arthur Leff predicted forty years ago, “substituted a highly abstract
word ‘unconscionable’ for the possibility of more concrete and particularized
thinking about particular problems of social policy.”” Indeed, rather than
stating a policy against such express, pre-dispute limitations, the use of the
unconscionability doctrine has lead to a patchwork of irreconcilable decisions
and unpredictability in contract drafting.’®

Many well-articulated and convincing critiques have been aimed at
“mandatory” arbitration,”” and some equally strong counterarguments have also
been made.”® Moreover, some scholars have criticized arbitration itself as an
implicit “waiver” of procedural rights such as the right to have a dispute heard
by a jury and the right to an appeal.”® Indeed, presently before Congress is

24. See discussion infra Part I.B.

25. Arthur Allen Leff, Unconscionability and the Code—The Emperor’s New Clause, 115
U. PA. L. REv. 485, 515 (1967); see also Knapp, supra note 13, at 797 (citing Leff, supra);
Jeffrey W. Stempel, Arbitration, Unconscionability, and Equilibrium: The Return of
Unconscionability Analysis as a Counterweight to Arbitration Formalism, 19 OHIO ST. I. ON
Disp. RESOL. 757, 763 n.21 (2004) (citing Leff, supra).

26. See discussion infra Part II1.

27. For example, compelling arguments have been made that the FAA was never intended
to apply to consumer and employee contracts but, rather, was intended only to govern
commercial relationships between business entities. See, e.g., Schwartz, supra note 23, at 75—
81 (arguing that Congress did not intend the FAA to be given such broad interpretation by the
courts). Furthermore, strong arguments have been made that the Supreme Court has
misinterpreted the FAA as a statement of a liberal public policy favoring arbitration. See id. at
81-109; Jean R. Sternlight, Panacea or Corporate Tool?: Debunking the Supreme Court’s
Preference for Binding Arbitration, 74 WasH. U. L.Q. 637, 644674 (1996). In the consumer
and employment contexts, there have been numerous calls for reform. See generally, e.g.,
Richard M. Alderman, Pre-Dispute Mandatory Arbitration in Consumer Contracts: A Call for
Reform, 38 Hous. L. Rev. 1237 (2001) (focusing on the shortcomings of arbitration in
consumer transactions); Senator Russell D. Feingold, Mandatory Arbitration: What Process is
Due?, 39 Harv. J. ON LEGIs. 281, 281-82 (2002) (examining how “thousands of people . . . are
being deprived of their rights to go to court by mandatory, binding arbitration clauses” within
employment contracts, franchise agreements, and consumer credit agreements); Speidel, supra
note 17 (discussing whether mandatory arbitration has outlived its usefulness in the areas of
consumer transactions and employment contracts); Jean R. Sternlight, Mandatory Pre-Dispute
Arbitration: Steps Need to be Taken to Prevent Unfairness to Employees, Consumers, Disp.
RESOL. MAG., Fall 1998, at 5 (observing that mandatory binding arbitration clauses “may permit
a knowledgeable and powerful entity to trick or coerce individuals into effectively waiving their
rights under federal or state law™).

28. See generally Christopher R. Drahozal, “Unfair” Arbitration Clauses, 2001 U.ILL. L.
REV. 695, 698 (2001) (questioning anecdotal criticisms of “unfair” arbitration clauses and
arguing that “fully informed individuals [may] benefit by agreeing to arbitration clauses that
appear unfair”); Eric J. Mogilnicki & Kirk D. Jensen, Arbitration and Unconscionability, 19
GA. ST. U. L. REV. 761 (2003) (contending that “arbitration is fair to individuals and provides
benefits unavailable in traditional litigation™).

29. See Carole J. Buckner, Due Process in Class Arbitration, 58 FLA. L. REv. 185,216
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proposed legislation titled “the Arbitration Fairness Act of 2007,” that would
bar pre-dispute arbitration clauses in the consumer, franchise, and employment
contexts.*’ Maligned as the plaintiff bar’s “pro-lawsuit legislation,”*' however,
the Arbitration Fairness Act is not predicted to pass. Consequently, across
varying industries, the pre-dispute arbitration regime endures unheedingly.
Thus, this Article sets aside the arguments aimed generally at pre-dispute
arbitration clauses and, instead, sets its sights on some of the terms that arise in
such clauses. More specifically, this Article focuses on the appended,
additional procedural limitations often contained*” within arbitration clauses.?

(2006) (“[C]ourts addressing this issue hold that, by agreeing to arbitration, parties effectively
waive the right to insist upon procedural due process and other constitutional rights that would
be required if a state actor were involved.”) (citing Edward Brunet, Arbitration and
Constitutional Rights, 71 N.C. L. REv. 81, 102 (1992) (““The orthodox view holds that parties
who consent by contract to arbitration expressly waive their constitutional rights.””)); Paul H.
Dawes, Alternative Dispute Resolution, in SECURITIES LITIGATION 1999, at 599, 603 (PLI Corp.
Law & Practice Course, Handbook Series No. B0-00DM, 1999) (“The risks [of arbitration],
broadly speaking, can be grouped into three major concerns: lack of appeal rights, waiver of
other procedural and substantive rights and, ironically, a perception that like jurors, arbitrators
can be unpredictable, under-qualified and swayed by emotion.”); Stephen J. Ware, Domain-
Name Arbitration in the Arbitration-Law Context: Consent to, and Fairness in, the UDRP,6].
SMALL & EMERGING Bus. L. 129, 153 (2002) (“An arbitration agreement . . . is a waiver of many
of the procedural rights guaranteed in litigation.”); see also Flores v. Evergreen at San Diego,
LLC, 55 Cal. Rptr. 3d 823, 832 (Ct. App. 2007) (“[Alrbitration agreements waive important
legal rights . . ..”).

30. Arbitration Fairness Act of 2007, S. 1782, 110th Cong. § 3 (Ist Sess. 2007)
(proposing to amend the Federal Arbitration Act to invalidate pre-dispute agreements to
arbitrate franchise, consumer and employment disputes); Arbitration Fairness Act of 2007, H.R.
3010, 110th Cong. § 3 (1st Sess. 2007) (proposing identical amendments as S. 1782).

31. Editorial, Party at Ralph’s, WALL ST. J., Nov. 7, 2007, at A22; see also Joan
Claybrook, Editorial, Party at Joan’s, WALL ST. J., Nov. 17, 2007, at A9 (clarifying that the
consumer group Public Citizen opposes mandatory, not voluntary, arbitration); Editorial, No
Lawyers, Please, WALL ST. J., April 5, 2008, at A8 (arguing against enactment of Arbitration
Fairness Act).

32. This Article is not based on an empirical analysis concerning the frequency with
which pre-dispute limitations are included or enforced. The plethora of cases that have arisen in
the past decade, however, suggests that the use of express pre-dispute limitations, or at least the
litigation of such clauses, is a growing trend.

33. Moreover, this discussion encapsulates procedural limitations contained outside of
arbitration clauses—though, in reality, they are overwhelmingly used in the context of
arbitration clauses. Drawing on the developments in arbitration practice, recent scholarship has
imagined a system of contractually modified litigation. See Elizabeth Thomburg, Designer
Trials, 2006 J. Disp. REsoL. 181, 211 (2006). See generally Michael L. Moffitt, Customized
Litigation: The Case for Making Civil Procedure Negotiable, 75 GEO. WASH. L. REV. 461, 461
(arguing that customized litigation advances justice, promotes efficiency, and increases public
accessibility to civil trials to a greater degree than do current procedural rules); Henry S. Noyes,
If You (Re)Build It, They Will Come: Contracts to Remake the Rules of Litigation in
Arbitration’s Image, 30 HARV. J.L. & PUB. POL’Y 579, 5834 (2007) (“[M]odified litigation has
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agreement explicitly forecloses the possibility.”>® For the reasons asserted in
this Article, unless the parties agree after the dispute has arisen to foreclose
aggregation of claims, the mechanism of collective action should be
unequivocally permitted. Thus, to the extent that the existing common law
default rules would not accomplish this end, the federal legislative reforms
must, likewise, establish a rule that unequivocally allows collective action.

The same issues arise with regard to discovery. If the parties cannot limit
dlscovery, the question becomes what the baseline of discovery should be. The
permissive relevance standard of the Federal Rules of Civil Procedure®™*
arguably defeats the efficiency of arbitration, which is ordinarily marked by less
discovery. At the same time, an arbitration agreement providing for a
heightened standard of “substantial need”?*® perhaps sets too high a burden on
the party seeking discovery and presents the problems outlined in this Article.
For this reason, consistent with many institutional rules concerning
dlscovery,296 the default should furnish the arbitrator with discretion to order
discovery. *’ The parties should not be permitted to contractually limit the
arbitrator’s discretion by pre-dispute agreement. Using this discretion, the
arbitrator should balance the parties’ need to obtain the information required to
establish a claim or defense against the efficiency goals of arbitration.”®

The minimum limitations period is an easier question because it is set by
the laws applicable to the substantive claim. It should be noted, however, that
if a particular substantive statute expressly allows the parties to contractually
reduce the llmltatlons period, that statute should trump this Article’s proposed
legislative reform.”® In this regard, the treatment of a pre-dispute reduction of

293. Id.; REVISED UNIF. ARBITRATION ACT § 10(c) (2000) (“The court may not order
consolidation of the claims of a party to an agreement to arbitrate if the agreement prohibits
consolidation.”).

294. FeD. R. Civ. P. 26(b)(1). The Federal Rules of Civil Procedure require that the
evidence sought is relevant to a claim or defense in the action:

Parties may obtain discovery regarding any matter, not privileged, that is relevant to the

claim or defense of any party, including the existence, description, nature, custody,

condition, and location of any books, documents, or other tangible things and the identity
and location of persons having knowledge of any discoverable matter.
Id

295. See Martinez v. Master Prot. Corp., 12 Cal. Rptr. 3d 663, 672 (Ct. App. 2004)
(discussed supra Part ILB).

296. See supra note 187 and accompanying text.

297. Certainly, limited discovery is part of arbitration. Perhaps the per se rule against
discovery limitations or the minimum quantum of available discovery should be limited or
amended to cater to certain categories of arbitration—for example, business-to-business
arbitration.

298. See REVISED UNIF. ARBITRATION ACT § 17(c) (2000) (“An arbitrator may permit such
discovery as the arbitrator decides is appropriate in the circumstances, taking into account the
needs of the parties to the arbitration proceeding and other affected persons and the desirability
of making the proceeding fair, expeditious, and cost effective.”).

299. Forexample, U.C.C. § 2-725(1) (2007) allows parties, in their “original agreement,”
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the applicable statute of limitations would be consistent in both litigation and
arbitration.

CONCLUSION

Tellingly, the law first met reluctantly with corporations and with
arbitration. In the words of Justice Brandeis, early restrictions on corporate
activity and financing were born of “a sense of some insidious menace inherent
in large aggregations of capital, particularly when held by corporations.”*"
These restrictions were eventually liberalized to the current system of
corporation statutes, which serve largely as enabling laws.’*" Likewise, with
arbitration, the common law was initially hostile to the notion that private
contractual arrangements could “oust the courts of the jurisdiction conferred by
law.”** The FAA has reversed this hostility and the Su}preme Court precedent
has embraced pre-dispute arbitration with open arms.*” The Supreme Court’s
stated policy favoring arbitration, as well as the increased popularity of
arbitration, have in turn fostered the increased use of express terms limiting
certain procedural rights in arbitration. If Congress is not prepared to prohibit
pre-dispute arbitration clauses generally, it should at least address certain
additional, specific express procedural limitations contained within such
clauses in standardized forms.

The examples discussed in this Article—collective action waivers, limits on
discovery, and shortened statute of limitations—may serve to weaken the
enforcement of underlying substantive laws and, in effect, allow corporations to
evade accountability to those stakeholders with whom they have contractual
relationships. The doctrine of unconscionability, which has been used to police
these limitations, does not provide clear guidelines. Rather than defer to the
law of extant contract defenses, Congress should articulate clearer standards for
the enforcement of these terms. This articulation will only serve to further the
aims of arbitration: expediency and simplicity. Moreover, it will ensure that
corporations are prevented from using standardized form agreements with
stakeholder constituencies to contract out of process, and with that, contract
away accountability for statutory and common law violations.

to “reduce the period of limitation to not less than one year,” except in consumer contracts.
This UCC provision would not be trumped by the reforms proposed in this Article.

300. Louis K. Liggett Co. v. Lee, 288 U.S. 517, 549 (1933) (Brandeis, J., dissenting in
part) (addressing the development of laws conceming corporations).

301. See JAMES D. Cox & THOMAS LEE HAZEN, Cox & HAZEN ON CORPORATIONS § 2.06, at
92 (2d ed. 2003) (discussing how modern corporation statutes became ““enabling,” ‘permissive’
and ‘liberal’” as a result of reduced restrictions on corporations).

302. Taylor & Cliffe, supra note 16, at 1092-94 (quoting Home Ins. Co. v. Morse, 87 U S.
(1 Wall.) 445, 451 (1874)).

303. See cases cited supra note 12.



