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EMERGING APPLICATIONS OF JEWISH LAW IN
AMERICAN LEGAL SCHOLARSHIP:
AN INTRODUCTION

Samuel J. Levine

In recent years, the field of Jewish law has gained increasing
prominence in American law schools and legal scholarship.! On a
curricular level, a growing number of law schools offer courses
examining various aspects of the Jewish legal system, often presented in
a comparative context as a means of illuminating and adding depth to
American legal education.” Moreover, several law schools have initiated
institutes dedicated to the study of Jewish law,” while at other schools,
discussions of Jewish law serve as an important component of broader
programs in law and religion.*

* Professor of Law, Pepperdine University School of Law, Malibu, California. I thank
Marie Failinger and Linda Berglin of the Journal of Law and Religion staff for publishing this
symposium and, more generally, for their ongoing work producing a forum for scholarship in
Jewish law, and I thank Fraida Liba, Yehudah, Aryeh, and Rachel for continued encouragement.

1. See Suzanne Last Stone, In Pursuit of the Counter-Text: The Turn to the Jewish Legal
Model in Contemporary American Legal Theory, 106 Harv. L. Rev. 813 (1993). See also sources
cited in Samuel J. Levine, Teaching Jewish Law in American Law Schools: An Emerging
Development in Law and Religion, 26 Fordham Urb. L.J. 1051 (1999) [hereinafter Levine,
Teaching Jewish Law: An Emerging Development], Samuel J, Levine, Teaching Jewish Law in
American Law Schools—Part II: An Annotated Syllabus, 2 Chi-Kent J. Intl. & Comp. L. 1 (2002)
[hereinafter Levine, Teaching Jewish Law: An Annotated Syllabus).

2. See Levine, Teaching Jewish Law: An Annotated Syllabus, supran. 1, at n. 2, 4. See also
Sherman L. Cohn, Yale Rosenberg: The Scholar and the Teacher of Jewish Law, 39 Hous. L. Rev.
872 (2002); Edward H. Rabin, Symposium: The Evolution and Impact of Jewish Law, Foreword, 1
U.C. Davis J. Intl. L. & Policy 56 (1995); Jefftey 1. Roth, Fraud on the Surviving Spouse in
Jewish and American Law: A Model Chapter for a Jewish Law Casebook, 28 Case W. Res. J. Intl.
L. 101 (1996); Alan M. Sokobin, A Program in Comparative Jewish Law, 33 U. Tol. L. Rev. 795
(2002).

3. These institutes include the Institute of Jewish Law at Boston University School of Law,
the Institute of Jewish Law at Touro College/Jacob D. Fuchsberg Law Center,
http://www.tourolaw.edu/academic_programs/institutes/jewish_law_institute.asp, and the Program
in Jewish Law & Interdisciplinary Studies at The Yeshiva University Center for Jewish Law and
Contemporary Civilization at Cardozo Law School, http://www.cardozo.yu.eduw/cjl/.

4. These programs include Emory University School of Law, Center for the Study of Law
and Religion, http://www.law.emory.edu/cms/site/index.php?id=1570; Fordham University
School of Law, Institute on Religion, Law and Lawyer’s Work,
http://law fordham.edu/lawreligion.htm; Pepperdine University School of Law, Institute on Law,
Retligion and Ethics, http://law.pepperdine.edu/ilre/.

43

HeinOnline -- 23 J. L. & Religion 43 2007-2008
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At the same time, in the realm of scholarship, a substantial body of
literature has developed considering the relevance of Jewish legal
thought to a variety of issues in the American legal system.” Indeed,
over the last decade alone, scholars and students have published
numerous articles on Jewish law in American law journals, addressing a
wide range of topics. Notable subjects have included, among others,
criminal law and punishment,6 legal ethics,” health law and bioethics,®
torts,’ real property and intellectual property,'® environmental law,'
jurisprudence,'? legal interpretation,” law and narrative,' and law and
economics.'” As the substance, scope, and volume of this scholarship
demonstrate, an analysis of Jewish law may prove helpful in providing
comparisons and contrasts to both controversial and seemingly settled
areas of American law.

Building on these intellectual currents, at the 2007 Annual Meeting
of the Association of American Law Schools, the Section on Jewish Law
presented a program exploring emerging applications of Jewish law in
American legal scholarship. The program consisted primarily of papers
by newer voices in the field of Jewish law, offering innovative
approaches to applying Jewish legal theory in the American legal
system.'® The papers were followed by comments from leading figures
in the American legal academy, who analyzed the approaches proposed
while also providing more general assessments of the role of Jewish law
in American law and legal scholarship.”” Finally, the program

5. See sources cited in Samuel I. Levine, Jewish Legal Theory and American Constitutional
Theory: Some Comparisons and Contrasts, 24 Hastings Const. L.Q. 441, 442-443, nn. 3-11
(1997); Levine, Teaching Jewish Law. An Annotated Syllabus, supra n. 1, passim; Levine,
Teaching Jewish Law: An Emerging Development, supra n. 1, at 1045-1050.

6. See bibliog., “Criminal Law and Punishment,” infra p. 46.

7. See bibliog., “Legal Ethics,” infra p 48.

8. See bibliog., “Health Law and Bioethics,” infra p. 47.

9. See bibliog., “Torts,” infra p. 50.

10. See bibliog., “Real and Intellectual Property,” infra p. 50.

11. See bibliog., “Environmental Law,” infra p. 46.

12. See e.g. bibliog., “Jurisprudence,” infra p. 47.

13. See e.g. bibliog., “Legal Interpretation,” infra p. 49.

14. See e.g. bibliog., “Law and Narrative,” infra p. 48.

15. See e.g. bibliog., “Law and Economics,” infra p. 48.

16. The principal papers were presented by Professors Adam S. Chodorow of Arizona State
University College of Law, Charlotte K. Goldberg of Loyola of Los Angeles Law School, and
Chaim Saiman, of Villanova University School of Law. Papers by Professors Chodorow and
Saiman are included in the present volume.

17. Comments at the program were provided by Dean Saul Levmore of the University of
Chicago Law School, and Professor Suzanne Last Stone of Yeshiva University, Benjamin N.
Cardozo Scheol of Law. In addition, although they were unable to attend the program, Professor
Kent Greenawalt of Columbia University School of Law and Professor David Skeel of the
University of Pennsylvania Law School have contributed comments to the present volume.
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concluded with thoughtful and lively exchanges between the panelists
and members of the audience.'®

The articles included in this Symposium of the Journal of Law and
Religion represent important developments in the field of Jewish law in
the American legal academy. Adam Chodorow’s article, Biblical Tax
Systems and the Argument for Progressive Taxation, considers the
relevance of Jewish law to debates in the United States regarding
taxation and distributive justice. Chodorow’s contribution, comprising
part three of his larger project aimed at demonstrating the applicability
of Jewish laws of tithing to issues of American tax law," offers new
perspectives on an important substantive area of American law,
presented through the lens of Jewish law. Complementing Chodorow’s
doctrinal approach, Chaim Saiman’s article, Jesus’ Legal Theory—A
Rabbinic Reading, moves in a more conceptual direction. Saiman’s
work explores Jewish law in the context of contemporary discussions of
law and religion, looking at Jewish legal theory to analyze a growing
movement among American scholars discussing the relationship
between Christianity and law.*

Significantly, the symposium also includes comments by Kent
Greenawalt, one the most eminent American scholars of both law and
religion and legal interpretation. In the process of responding to
Saiman’s article, Greenawalt raises important questions about the
compatibility of Jewish legal thought with methods of legal
interpretation in a liberal democracy. Finally, David Skeel considers the
implications of Saiman’s theories for scholars exploring American law
through a perspective of Christian thought. Fittingly, Skeel stands as
one of the central figures in this emerging field of study, and thus the
lessons he derives from Saiman’s work may serve as a particularly
poignant illustration of the increasing and wide-ranging applications of
Jewish law in American legal scholarship.

18. For a podcast of the program, see http://www3.cali.org/aals07/mp3/AALS%202007%20
Emerging%20Applications%200f%20Jewish%20Law%20in%20American%20Legal%20Scholars
hip%2020070104.mp3

19. See also Adam S. Chodorow, Maaser Kesafim and The Development of Tax Law, 8 Fla.
Tax. Rev. 153 (2007); Adam S. Chodorow, Tithing, Taxes, and Complexity, 62 Pitt. L. Rev,
(forthcoming 2007).

20. See e.g. Christian Perspectives on Legal Thought (Michae! W, McConnell, Robert F.
Cochran, Jr., & Angela C. Carmella eds., Yale U. Press 2001); Faith and Law: How Religious
Traditions from Calvinism to Islam View American Law (Robert Cochran ed., N.Y. U. Press
2007); The Teachings of Modern Christianity On Law, Politics & Human Nature: Volume One
(John Witte Jr. & Frank S. Alexander eds., Colum. U. Press 2006).
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