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AN AGE-OLD DILEMMA:
MANDATED ADMINISTRATION OF PSYCHOTROPIC
MEDICATION FOR WARDS

Alyson J. Berman-Lonardo”

I. INTRODUCTION

American law allows certain individuals—guardians—to ex-
ercise dominion over others—wards or incapacitated persons
(“IPs”)—in some circumstances.! This kind of control is permissible
and often necessary because the IP is unable to perform certain tasks.
The guardian’s decision-making may fulfill many needs of the IP,
such as well-reasoned decisions involving investments, day-to-day
activities, and medical choices.

Depending on the state statutory and common law, a guardian
may be given the right to make medical decisions for the IP.> This
right may include the ability to consent to psychotropic medications
for the IP, even when the IP pronounces her will not to take them.’

This ability of a guardian to consent to the administration of
psychotropic medications for her ward has been a source of contro-

* Alyson J. Berman Lonardo is a Juris Doctor Candidate at Touro College Jacob D. Fuch-
sberg Law Center, 2010. Ms. Berman-Lonardo also has a Masters of Education in Higher
Education Administration, with a concentration in Student Affairs Administration, and a Ba-
chelors of Arts in Psychology with a minor in Human Resource Management/Organizational
Behavior from the State University of New York at Buffalo. She would like to thank her
husband, Thomas, for his seemingly endless supply of patience, her parents, Dean and Je-
rilyn, for always believing in her and supporting her, and the rest of her family for their con-
tinued support. She would also like to thank the faculty at Touro for their assistance in re-
searching this comment, especially Marianne Artusio for thinking of an interesting topic to
write about, Meredith R. Miller for her continued support and advise throughout law school,
and the entire staff on the Touro Law Review for their tireless review and suggestions of this
Comment; especially, Isaac Samuels, for his kind critiques.

' See, e.g., N.Y. MENTAL HyG. Law § 81.01 (McKinney 2004); Wis. STAT. ANN. §
54.25(1) (West 2009).

2 See, e.g.,N.Y. MENTAL HYG. LAW § 81.22(a)(8) (McKinney 2004).

3 Rivers v. Katz, 495 N.E.2d 337, 344-45 (N.Y. 1986).
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versy in New York.* It seems obvious that New York’s legislature
intended that guardians have the ability to consent, as this right is ex-
pressly given in the Mental Hygiene Law.’> Nevertheless, the issue
has arisen in New York State courts. Further complicating the issue,
various jurisdictions have ruled differently on whether a guardian has
the right to so consent.® Within the Second Department alone, there
are two contradictory Supreme Court decisions.’

The legislature has made it clear through its enactment of
Mental Hygiene Law sections 81.22(a)(8) and 81.01 that it intended a
guardian’s potential powers to include the power to consent to admin-
istration of psychotropic medication.® The New York Court of Ap-
peals should give credence to the legislative statute, and hold that in
certain circumstances, guardians can be given the right to consent to
psychotropic medication for their IPs. This right of a guardian should
not be unlimited, but it must be among the rights that a court can bes-
tow, in order to best protect the IP.

This Comment addresses whether a guardian should have au-
thority to mandate psychotropic medication for her IP. Part II dis-
cusses the constitutional considerations of the issue. Part III dis-
cusses psychotropic medications in general. Part IV addresses how
various courts have considered the issue, focusing on New York
State, where the Court of Appeals has not yet ruled on the issue. Part
V discusses other states’ statutes. Part VI suggests that when this is-
sue reaches the New York Court of Appeals, the court should hold
that lower courts in New York are allowed to grant a guardian the au-
thority to mandate psychotropic medication for the ward, but only af-

* Compare In re Farbstein, 619 N.Y.S.2d 239, 240-41 (Sup. Ct. N.Y. County 1994) (ac-
knowledging the guardian’s authority to consent to psychotropic medication for a ward, but
refusing to grant that guardian the authority to consent to hospital admission of the ward to
determine which drug is appropriate), with In re Gordon, 619 N.Y.S.2d 235, 236-37 (Sup.
Ct. Rockland County 1994) (holding that “[t]he right to refuse antipsychotic medication is a
fundamentally protected liberty” that extends to voluntary patients in mental hygiene facili-
ties, and the legislative history of Article 81 should not be interpreted to grant a guardian the
authority to impose upon these rights).

5 See N.Y. MENTAL HYG. LAW § 81.22(a)(8).

$ See, e.g., In re N.Y. Presbyterian Hosp., 693 N.Y.S.2d 405, 414 (Sup. Ct. Westchester
County 1999) (holding that guardian was not permitted to consent to waiver of Rivers hear-
ing over IP’s objections); /n re Conticchio, 696 N.Y.S.2d 769, 770 (Sup. Ct. Nassau County
1999) (holding that guardian had authority to consent to administration of medication despite
IP’s objections).

" See N.Y. Preshyterian Hosp., 693 N.Y .S.2d 405; Conticchio, 696 N.Y.S.2d 769.

8 N.Y. MENTAL HYG. Law §§ 81.01, 81.22 (a)(8).
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ter considering a variety of factors in making such a determination.

II. CONSTITUTIONAL CONSIDERATIONS

Various constitutional considerations are implicated when de-
termining whether a guardian should have the authority to consent to
psychotropic medication on behalf of an IP. Fundamental issues in-
cluding due process, liberty, and autonomy rights must be weighed
against the best interest of the IP.

Administrating psychotropic medication over a person’s will
violates that individual’s constitutionally protected liberty and priva-
cy interests in controlling one’s own body. One may argue that a
person who has been adjudicated incapacitated has not given up her
constitutional rights to autonomy and liberty. If this is true, then how
can a court grant a guardian the authority to mandate the ward to take
medication which, by its nature, will alter the ward’s mind, and there-
fore, the very being of the person?

In O’Connor v. Donaldson,’ the Supreme Court determined
that “a State cannot constitutionally confine without more a nondan-
gerous individual who is capable of surviving safely in freedom by
himself or with the help of willing and responsible family members
or friends.”'® While the issue in the O’Connor case was whether and
under what circumstances an individual may be involuntarily civilly
committed to an institution, the Court’s considerations of constitu-
tional issues are relevant here. Just as involuntarily civilly commit-
ting an individual to an institution impinges on the individual’s con-
stitutional liberty interest,'' so too does involuntarily medicating an
individual with psychotropic drugs. Should the courts never grant a
guardian the authority to mandate psychotropic medication for an IP
in an effort to provide the IP with the same constitutional rights to li-
berty and bodily autonomy?'? Clearly, a strong state interest in pro-
tecting society must outweigh an individual’s right to determine what
medications to take or avoid when that individual is dangerous to
herself or others.

° 422U.S. 563 (1975).

' Id. at 576.

"' Id at573.

12 See Rivers, 495 N.E.2d at 341 (“[TThe due process clause of the New York State Con-
stitution [article 1, section 6] affords involuntarily committed mental patients a fundamental
right to refuse antipsychotic medication.”).
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When considering the reasons for psychotropic medication,
the state’s strong legitimate interest in controlling the negative effects
of mental illness on society must be considered. “Where [a] patient
presents a danger to himself or other members of society or engages
in dangerous or potentially destructive conduct,” the State may be
warranted to administer psychotropic medication over the patient’s
objection.”® There are a variety of policy considerations supporting
states that grant a guardian the authority to consent to psychotropic
medication for a ward. One concem is protecting both the incapaci-
tated person and others. A good example of this concern is Kendra’s
Law. Kendra’s Law is a New York statute named after a “woman
who was pushed in front of a subway car by a mentally ill person
who was not in treatment.”'* Kendra’s Law provides that an outpa-
tient who suffers from a mental illness can be ordered to receive out-
patient treatment under certain circumstances.'”” Other states fol-
lowed New York’s lead and enacted their own versions of Kendra’s
Law.'® The public policy reason to medicate the mentally ill, in order
to protect themselves and others, is real and significant.

While individuals have the right, under the United States
Constitution, not to be deprived of their liberty rights without due
process of law,'” those rights are not always absolute. Of course it
would be unconstitutional to deprive a citizen of her liberties without
adequate treatment.'® It is questionable, however, whether it would
unconstitutionally deprive an individual of such rights when society’s
needs and safety concerns suggest that public policy considerations
clearly outweigh individual rights. When an un-medicated individual
is dangerous to herself or to society, it is difficult to justify protecting

" Id. at 343.

4 N.Y. MENTAL HYG. Law § 9.60 (McKinney 2005); Stephen Allen, Mental Health
Treatment and the Criminal Justice System, 4 J. HEALTH & BIOMEDICAL L. 153, 177 (2008).

5 N.Y. MENTAL HYG. LAW § 9.60(c)(4) (stating that some such circumstances include
that the individual has a “lack of compliance with treatment for mental illness that has . . .
resulted in . . . serious violent behavior” towards the individual or towards another, or threats
of or attempts at “serious physical harm” to the individual or another); N.Y. MENTAL HYG.
LAw § 9.60(c)(6) (stating that the individual, “in view of his or her treatment history and cur-
rent behavior,” requires assistant outpatient treatment in order to “prevent a relapse or dete-
rioration which would be likely to result in serious harm to the person or others™).

16 See Allen, supra note 14 at 177 (discussing California’s statute known as “Laura’s
Law,” which was named after a woman who was killed by a schizophrenic patient who went
on a random shooting, as well as Michigan’s “Kevin’s Law”).

17 U.S. CoNsT. amend. V; U.S. CONST. amend. XIV, §1.

18 Wyatt v. Stickney, 325 F. Supp. 781, 785 (D. Ala. 1971).
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that individual’s liberty rights to remain free of medication. In such a
case, the individual’s procedural due process rights have not been vi-
olated because she would have been given notice of the petition for a
guardianship as well as an opportunity to be heard.

Finally, courts must consider how a ward may be provided
due process of law if a guardian is granted the authority to mandate
psychotropic medication for the ward. In Rivers v. Katz,"” the New
York State Court of Appeals held that “due process requires that a
court balance the individual’s liberty interest against the State’s as-
serted compelling need on the facts of each case to determine wheth-
er such medication may be forcibly administered” to an institutiona-
lized patient.”® The court further required that a patient be given the
opportunity to request a Rivers hearing, during which the state has the
burden to prove, by clear and convincing evidence, that the individual
lacks capacity to make a “reasoned decision with respect to proposed
treatment before the drugs may be administered pursuant to the
State’s parens patriae power.””' What steps would constitute due
process of law if courts were to grant a guardian with the authority to
authorize psychotropic medication for a ward? To make these deter-
minations, it is useful to understand exactly what psychotropic medi-
cation is and how it affects those who take it. It is respectfully sub-
mitted that a properly appointed guardian, appointed through the
processes set out in Article 81 with the procedural protections there-
in, provides sufficient due process protections for the incapacitated
individual.

Imposing a guardian upon an individual is only done with the
utmost care, as the imposition of a guardian “intrudes on or removes
fundamental liberty interests [such as the right to privacy] protected
by the Constitution of the United States.”** A guardianship may also
impose the stigma of a person who lacks the ability to make indepen-
dent decisions.”® Due to the constitutional and stigmatic issues that
arise when appointing a guardian to an individual, the burden of
proof is on the party claiming that a person is incompetent and in

1% 495 N.E.2d 337 (N.Y. 1986).

2 Id at344.

2 1d. at 343-44,

22 LAWRENCE A. FROLIK & ALISON MCCHRYSTAL BARNES, ELDER Law: CASES AND
MATERIALS 443 (4th ed. 2007).

B3I
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need of a guardian.®* Most states require clear and convincing evi-

dence of the incapacitation.?

Courts utilize a variety of methods to determine that a person
is incapacitated. Medical assessments, psychological assessments,
and functional assessments, along with an evaluation of whether the
individual can make a rational decision may be employed.”® The fact
that a person makes decisions that are not commonplace or accepta-
ble to society is an insufficient basis for a determination of incapaci-
ty.?” Rather, courts consider an individual’s ability to understand re-
levant information, appreciate the nature of a situation and its likely
consequences, to manipulate information rationally, and communi-
cate a choice.?® The protections afforded an IP in Article 81, include
placing the burden on the party claiming that a person is incompe-
tent,?® requiring clear and convincing evidence of the incapacitation,*
and considering the individual’s ability to make a rational decision.*!
This is all determined after notice to the IP and a hearing in a New
York Supreme Court.*?> Such actions provide sufficient protection to
the IP, such that additional due process protections are unnecessary.

I11. EFFECTS OF PSYCHOTROPIC MEDICATION

Psychotropic medications are drugs that “affect the mind, be-
havior, intellectual functions, perception, moods, and emotions.”*
They have been found by the medical and psychiatric communities to
be an effective method to control mental disorders.** Psychotropic
medications have allowed the mentally ill to live in society, while
contributing to the de-hospitalization of those with mental disorders.

* Id. at455.

» Id.

% Id. at 468.

FROLIK & BARNES, supra note 22, at 468.

Jessica Wilen Berg et al., Constructing Competence: Formulating Standards of Legal
Competence to Make Medical Decisions, 48 RUTGERS L. REV. 345, 351 (1996).

2 N.Y.MENTAL HYG. Law § 81.12(a) (McKinney 1992).

30 Id

31 N.Y. MENTAL HyG. Law § 81.02(c) (McKinney 1992).

32 N.Y.MENTAL HYG. Law § 81.11(a) (McKinney 2004).

33 Steele v. Hamilton Cty. Cmty. Mental Health Bd., 736 N.E.2d 10, 15 n.3 (Ohio 2000);
see also Merriam-Webster Online Dictionary, http://www.merriamwebster.com/dictionary/
psychotropic (last visited Nov. 12, 2008) (defining psychotropic as “acting on the mind”).

3 BRUCE J. WINICK, THE RIGHT TO REFUSE MENTAL HEALTH TREATMENT 63 (1997).

https://digitalcommons.tourolaw.edu/lawreview/vol26/iss3/6
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The use of psychotropic medications has had a significant ef-
fect on mental heath care since coming into widespread use in 1955.%
In the ten years prior to 1955, almost half of all hospital beds in the
United States were occupied by psychiatric patients.’® During the ten
years following 1955, the population of people in public mental hos-
pitals decreased by more than 10,000’ Currently, the hospital is
typically a short-term facility that deals with patients in crisis, to di-
agnose and stabilize them on medication, and discharge patients into
society while still being controlled by such medication.’® While me-
dicated, many mental patients are more receptive to other types of
therapy, and are able to function in the community or in less restric-
tive facilities. ** By allowing a guardian to consent to psychotropic
medication for an IP, that guardian may effectively aid that IP in be-
coming a functional member of society. In fact, it may be that while
the IP is on psychotropic drugs, the IP is able to make reasoned deci-
sions so the IP is no longer incapacitated at all.

Psychotropic medications do, however, have a variety of side
effects. Thus, when weighing whether a guardian should have the
authority to mandate the administration of psychotropic medications
to her IP, the side effects that might result from their use must be
considered.

The side effects of these medications, however, should not de-
ter courts from granting guardians the authority to mandate psycho-
tropic medications for IPs. While some side effects can be signifi-
cant,”’ the results of the inability of guardians to consent to
psychotropic medications for IPs can be worse. While an un-
medicated patient may require lifelong hospitalization, with medica-
tion, she can remain integrated in society, and even contribute to so-
ciety. While side effects of some psychotropic medications may be
unfortunate, these side effects are often minimal in comparison to the
benefits received from the use of such medications. Further, there are
many new varieties of psychotropic medications which put the pa-

3 Id at 68.

% 1d

Y 1d

B 1d

WINICK, supra note 34, at 69.
0 1d at72.
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tient at a decreased risk of side effects.*! Therefore, while side ef-

fects of psychotropic medications should be considered by a guardian
in making the decision about whether to consent to psychotropic me-
dications for an IP, they should not deter the courts from granting the
guardian the power to make that decision.**

IV. NEW YORK STATE LAwW

A. Article 81

Article 81 of the Mental Hygiene Law governs guardianships
of incapacitated persons in New York State.* When determining
which powers to grant a guardian in New York, judges only grant
those powers that are required, providing the least restrictive form of
intervention.** Article 81 provides that a guardian has the power to
“consent to or refuse generally accepted routine or major medical or
dental treatment.”® The statute further defines “major medical or
dental treatment” to include “the administration of psychotropic me-
dication or electroconvulsive therapy.”*® Based on a textual statutory
interpretation, one must conclude that guardians do have the authority
to consent to psychotropic medication for IPs. New York State
courts, however, do not always grant the authority to a guardian to

1 Jd. at 76 (discussing the newest and most common variety of antidepressant medica-
tions; selective serotonin reuptake inhibitors (“SSRIs™)). SSRIs have far fewer side effects
than the previously common antidepressant medications, monoamine oxidase inhibitors
(“MAOIs”) and tricyclic antidepressants. Id.

“2 Jd. For more information on the side effects of psychotropic medications, see MARTIN
BLINDER, PSYCHIATRY IN THE EVERYDAY PRACTICE OF LAW 68-70 (3d ed. 1992); Tatyana
Gurvich & Janet A. Cunningham, Appropriate Use of Psychotropic Drugs in Nursing
Homes, The American Academy of Family Physicians, http://www.aafp.org/afp/AFP prin-
ter/20000301/1437.html; John Kamin et al., Emergency Psychiatry: Extrapyramidal Side
Effects in the Psychiatric Emergency Service, http://psychservices.psychiatryonline.org/cgi/
content/full/51/3/287.

4 N.Y. MENTAL HYG. Law § 81.01.

“ N.Y. MENTAL HYG. LAW § 81.03(d) (McKinney 2004) (describing “least restrictive
form of intervention” to mean that the powers granted to the guardian with respect to the in-
capacitated person are “consistent with affording that person the greatest amount of indepen-
dence and self-determination in light of that person’s understanding and appreciation of the
nature and consequences of his or her functionat limitations™).

4 Id. § 81.22(a)(8).

% I1d. § 81.03(i).

https://digitalcommons.tourolaw.edu/lawreview/vol26/iss3/6
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have psychiatric medications administered to their IPs.*’

B. New York Court of Appeals

The New York State Court of Appeals has not expressly ruled
on the issue of whether New York courts can grant a guardian with
the authority to consent to psychotropic medication for her IP. How-
ever, the court has spoken to the issue of “whether and under what
circumstances the State may forcibly administer antipsychotic drugs
to a mentally ill patient who has been involuntarily confined to a
State facility” in Rivers v. Katz.*®

In Rivers, the petitioners were involuntarily committed pur-
suant to Mental Hygiene Law section 9.27, and refused antipsychotic
drugs.”® The petitioners’ objections to being medicated with antipsy-
chotic drugs were overruled, and they were involuntarily medicated.*®
The Court of Appeals held that when “the State’s police power is not
implicated” and the patient does not consent to taking antipsychotic
drugs, a court must determine whether the patient has capacity to
make a reasoned decision about the proposed treatment before the
drugs may be administered.”’ The determination is made at a hearing
after the parties have exhausted all of their available administrative
review procedures.”> The patient should be offered legal representa-
tion, and the State would have the burden of proving, by clear and
convincing evidence, whether the patient has the ability to make a
treatment decision.’® If the court determines that the patient is capa-
ble of making “his own treatment decisions, the State shall be prec-
luded from administering antipsychotic drugs.”>* If the court deter-

4 Compare Farbstein, 619 N.Y.S.2d at 241 (acknowledging the guardian’s authority to
consent to psychotropic medication for a ward, but refusing to grant the guardian the authori-
ty to consent to hospital admission of the ward to determine which drug is appropriate), with
Gordon, 619 N.Y.S.2d at 236-37 (holding that “[t]he right to refuse antipsychotic medication
is a fundamentally protected liberty” that extends to voluntary patients in mental hygiene
facilities, and the legislative history of Article 81 should not be interpreted to grant a guar-
dian the authority to impose upon these rights).

“® Rivers, 495 N.E.2d at 339.

¥ Jd. at 339-40.

0 1a

U Id. at 343-44.

52 Id. at 344.

33 Rivers, 495 N.E.2d at 344,

414
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mines that the patient does not have the capacity to determine his
treatment, then the court will determine “whether the proposed treat-
ment is narrowly tailored to give substantive effect to the patient’s li-
berty interest,” considering all relevant circumstances (including the
“patient’s best interests, the benefits to be gained from the treatment,
the adverse side effects associated with the treatment, and any less in-
trusive alternative treatments.”).”> Finally, the court laid out eight
factors that have been used to evaluate a patient’s ability to consent to
or refuse treatment;

(1) the person’s knowledge that he has a choice to
make; (2) the patient’s ability to understand the avail-
able options, their advantages, and [their] disadvan-
tages; (3) the patient’s cognitive capacity to consider
the relevant factors; (4) the absence of any interfering
pathologic perception or belief, such as a delusion
concerning the decision; (5) the absence of any inter-
fering emotional state, such as severe manic depres-
sion, euphoria or emotional disability; (6) the absence
of any interfering pathologic motivational pressure;
(7) the absence of any interfering pathologic relation-
ship, such as the conviction of helpless dependency on
another person; (8) an awareness of how others view
the decision, the general social attitude toward the
choices and an understanding of his reason for deviat-
ing from that attitude if he does.*

While the Rivers court held that there must be a judicial de-
termination of whether or not a patient has the capacity to determine
her own psychiatric treatment,”’ and that a patient who has the capac-
ity has the right to reject psychotropic medication,>® the court did not
specify whether a person who is already the subject of a guardianship
has also been adjudicated as incapacitated for the purpose of consent-
ing to or refusing psychotropic medication. Therefore, the methods
followed by the lower state courts have varied in making such deter-

55 Id.

56 Id.

57 Id at 343-44,

8 Rivers, 495 N.E.2d at 344.

i
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minations.

When this issue comes to the Court of Appeals, the court
should find that a court’s determination that a guardianship is neces-
sary for the IP provides sufficient protection to the IP, such that the
court, in the guardianship proceeding, should be able to grant the
guardian the right to consent to psychotropic medication for the IP.
A Rivers hearing would be futile at this point, as it would simply do
exactly what the court during the guardianship hearing has already
done; namely, determine whether the AIP has the capacity to make a
reasoned decision about psychotropic medications. Therefore, a
guardianship hearing provides sufficient protection to an AIP such
that a separate Rivers hearing is unnecessary.

C. First Department: In re Farbstein

In deciding In re Farbstein™ the New York County Supreme
Court considered the situation of a guardian appointed for the person-
al needs of Mrs. Farbstein, who suffered degenerative dementia.*
The guardian was directed to arrange for twenty-four hour care for
Mrs. Farbstein in her apartment, but Mrs. Farbstein refused the home
care providers’ help.! Mrs. Farbstein often forgot who the homecare
providers were and ordered them out of her apartment.®* She even bit
one provider.”® Her guardian consulted with the psychiatrist who had
seen Mrs. Farbstein earlier.’® The psychiatrist suggested that the
guardian bring Mrs. Farbstein into the medical center to be evaluated
for psychotropic medication.*” When Mrs. Farbstein refused to be
taken to the medical center for evaluation, the guardian attempted to
secure help from the police.®® The police told her that they could not
bring Mrs. Farbstein in against her will. Since the guardian was told
to get twenty-four hour home care for Mrs. Farbstein, but was unable
to do so, the guardian sought judicial assistance.®’

5 619 N.Y.S.2d 239 (Sup. Ct. N.Y. County 1994),
0 1d. at 240.

' Id

2 Id

63 Id.

% Farbstein, 619 N.Y.S.2d at 240.

85 1d. at 240.

6 1d at240-41.

67 Id.
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The New York County Supreme Court held that a guardian
does have the authority to consent to administration of psychotropic
medication for a ward; however, a guardian does not have the author-
ity to consent to hospital admission of the ward to determine which
drugs are appropriate.®®

The supreme court’s granting of authority to a guardian to
consent to administration of psychotropic medication for a ward
makes perfect sense. If the ward’s decision to refuse medication is
solely a result of the ward’s condition, then it naturally follows that
the ward’s refusal of medication should not be considered in deter-
mining the ward’s best interest. In a guardianship, the guardian is to
exercise her judgment of what is in the ward’s best interest, after first
attempting to act consistent with the ward’s wishes and desires, if
possible. Consent to psychotropic medication should be no different.
If a ward cannot, by reason of the mental incapacity, make a reasoned
decision about whether or not to consent to psychotropic medications,
then it naturally follows that her guardian should be able to make that
reasoned decision for her.

D. Second Department

Disagreements exist between the supreme courts under the ju-
risdiction of the Second Department.®® In re Presbyterian Hospital™
(a case decided in Westchester County) found that there was no au-
thority of a guardian to consent to psychotropic medications for a
ward.”! However, in deciding In re Conticchio’ the Nassau County
Supreme Court found that such authority did exist.”

1. In re Presbyterian Hospital

In deciding In re Presbyterian Hospital, the Westchester
County Supreme Court considered “whether an individual for whom
a guardian has been appointed nevertheless retains the right to seek a

8 Jd. at 241-42. (emphasis added).

% Compare N.Y. Presbyterian Hosp., 693 N.Y.S.2d 405, with Conticchio, 696 N.Y.S.2d
769.

™ N.Y. Presbyterian Hosp., 693 N.Y.S.2d 405.

" Id at411-12.

2 Conticchio, 696 N.Y.S.2d at 769.

 Id at 770.
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hearing to challenge an effort to medicate her over her objection.”””

The court held that an individual who had been determined to be in-
capacitated through an Article 81 guardianship proceeding retains her
right to a Rivers hearing to challenge an effort to medicate her over
her objection, and that the guardian does not have the power to waive
this right.”

The court interpreted Rivers v. Katz to mean that an individu-
al’s right to refuse psychotropic medication is protected by the state
constitutional right to privacy.”® The court evaluated the legislative
intent of Article 81, concluding that the intent was to provide the
least restrictive form of intervention possible, and to permit people to
“exercise the independence and self-determination of which they are
capable.””” The court held that while courts may grant specific pow-
ers to a guardian that are consistent with the functional limitations of
the ward, a hearing for the appointment of a guardian for some per-
sonal matters does not suffice for a Rivers hearing to determine if the
ward is capable of making her own determination about psychotropic
drugs.”

In re Presbyterian Hospital was consistent with In re Gor-
don,” which was decided five years earlier in Rockland County.®® In
re Gordon held that “[n]othing in the legislative history or text of
Mental Hygiene Law Article 81 implies that the court has the authori-
ty to grant the powers requested by the petitioner, in denial of the
person’s fundamentally protected liberties.”®' In so holding, the court
agreed that the right to refuse psychiatric medication is protected by
the Due Process Clause of the New York Constitution.®?

It is a reasonable impulse to provide additional protections for
an individual to whom mind-altering medications will be given, given
the significant possible side effects. When a guardianship hearing

™ N.Y. Presbyterian Hosp., 693 N.Y.S.2d at 407.

™ Id at 407, 414. See also Gordon, 619 N.Y.S.2d at 237 (holding that the court does not
have the authority to grant a guardian the power to compel a person to obtain psychiatric
treatment or take psychotropic medication against her will, and that the proper remedy is in-
stead an Article 9 proceeding). ’

8 N.Y. Presbyterian Hosp., 693 N.Y.S.2d at 409.

77 Id. at 410.

78 Id

? Id. at412.

% Gordon, 619 N.Y.S.2d at 235.

' Id. at 237.

% Id. at 236.
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has already been held, however, and the individual has already been
found incapacitated, it is unreasonable and unnecessary to hold an
additional hearing, which wastes precious judicial manpower on a
hearing, the subject of which has already been adjudicated at a guar-
dianship hearing. After all, once the IP has been appointed a guar-
dian, the IP has already been adjudicated incapacitated. It makes
sense to save the time and resources of the court. In its decision to
appoint a guardian, the court should also consider whether the IP is
capable of making a reasoned decision to consent to or refuse psy-
chotropic medications; if not, then the court should grant the guardian
with the authority to consent to psychotropic medications for the IP at
the time of the guardianship hearing.

2. In re Conticchio

Despite both being heard in supreme courts under the jurisdic-
tion of the Second Department, Conticchio and New York Presbyte-
rian are inconsistent holdings.®

In Conticchio, Mr. Conticchio, a man who suffered from schi-
zophrenia and dementia due to a head injury, had been involuntarily
committed and under the guardianship of his mother in Florida.**
When Mr. Conticchio and his mother moved to Nassau County, New
York, his mother petitioned the court to appoint her as Mr. Contic-
chio’s guardian in New York.*> The court appointed Mr. Contic-
chio’s mother as his guardian and granted her with “the power to
consent to or refuse accepted routine or major medical treatment,” in-
cluding the power to consent to antipsychotic medication.’® The
court specifically disagreed with the holding of In re New York Pres-
byterian,®’ asserting that that court disregarded the fact that a guar-
dian is judicially authorized to give consent to medication® and that
the Westchester County Supreme Court disregarded the legislative

8 Compare N.Y. Presbyterian Hosp., 693 N.Y.S.2d at 409, with Conticchio, 696 N.Y.S.2d
769.

8 Conticchio, 696 N.Y.S.2d at 770.

85

Id

86 Id.
Id. (explaining that this court wrote its decision to “clarify the basis for the determina-
tion at bar and to record our disagreement with said Westchester decision”).

8 Id at771.
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intent of Article 81.%

The Conticchio court held that “the consent of a properly ap-
pointed and empowered guardian is generally sufficient to permit the
administration of medication to a nonconsenting incapacitated person
without the need for additional court proceedings or review,”*® and
that this consent is sufficient until the guardian’s powers are modified
pursuant to Article 81, if ever.”’ The court reasoned that the guardian
knows the incapacitated person best, and is thus in the best position
to make a determination regarding his treatment with psychotropic
medication.”” Further, the court reached this decision by evaluating
relevant rules of other states® as well as the legislative intent of Ar-
ticle 81, which the court determined, by the statutory definition of
medical treatment decisions, to include the administration of psycho-
tropic medication or electroconvulsive therapy.”® The court further
reasoned that requiring a judicial determination, as a Rivers hearing
requires, would delay or interrupt the medication of the incapacitated
person, and that such delays and interruptions should be avoided both
for the public interest and in the interest of the incapacitated person
who would be affected thereby.” Further, the court recognized that
this would be the least restrictive form of intervention.® If a guar-
dian is unable to consent to psychotropic medications for her IP, then
the IP will unnecessarily suffer while a Rivers hearing is “prepared
and filed, and a hearing scheduled and held.”’

This court was correct. Requiring an additional hearing when

¥ Conticchio, 696 N.Y.S.2d at 775-76.

0 Id. at 770.

' Id. at 775-76.

2 Id. at 775.

» Id. at775n.2.

9 Conticchio, 696 N.Y.S.2d at 773 (highlighting the statutory language of N.Y. MENTAL
HyG. Law § 81:03(i), which defines “major medical or dental treatment” to include treat-
ments which involve “the administration of psychotropic medication or electroconvulsive
therapy”). The Conticchio court determined that since N.Y. MENTAL HYG. LAaw §
81:22(a)(8) allows a guardian to “consent to or refuse generally accepted routine or major
medical or dental treatment,” and N.Y. MENTAL HYG. Law § 81:03(i) includes “the adminis-
tration of psychotropic medication or electroconvulsive therapy” within the definition of
“major medical or dental treatment,” the drafters of Article 81 intended that a guardian have
the authority to consent to the administration of psychotropic medication or electroconvul-
sive therapy. Id.

% Conticchio, 696 N.Y.S.2d at 774.

9% 14

7 14
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an individual has already been determined to be incapacitated is un-
necessary and a waste of resources. If the individual has already
been determined to be incapacitated for the purpose of making major
medical decisions, then a further hearing to determine whether the
individual can make medication decisions would be unnecessarily
duplicative; after all, this determination could have been made as a
part of the guardianship hearing (and likely was), and does not need
to be reconsidered. Further, the court is correct in that requiring an
additional Rivers hearing when a guardianship hearing has already
made the necessary determination, may interrupt the medication,
causing additional effects that are neither necessary nor beneficial for
the success of the IP. The Court of Appeals should clarify that while
a Rivers hearing may be necessary for an individual who has not al-
ready been adjudicated incapacitated, it should not be necessary after
a guardianship proceeding, as the guardianship court should have al-
ready made this determination.

E. Third Department: In re McConnell

In re McConnell’® does not involve a guardianship, but the
court’s reasoning is relevant to the discussion of consenting to psy-
chotropic medication. The respondent, a fifty-six year old man with
bipolar disorder, was a patient at a psychiatric center.” At first, he
was a voluntary patient.'® However, the hospital applied for invo-
luntary retention after he requested to be released in 1987.'"! The-
reafter, the hospital sought an order authorizing it to treat Mr.
McConnell with neuroleptic medications over his objections.'” Mr.
McConnell testified that although he had experienced adverse effects
from neuroleptics in the past, his main reason for refusing medication
was that at the time, he was not ill.'®

The trial court found, by clear and convincing evidence, that
Mr. McConnell lacked “ ‘th[e] capacity to determine the course of his
own treatment,” and that the proposed treatment . . . [was] narrowly

% 533 N.Y.S.2d 101 (App. Div. 3d Dep’t 1989).
% Id. at 102.

100 Id.

10t Id

102 Id.

193 1y re McConnell, 538 N.Y.S.2d at 102. (App. Div. 3d Dep’t 1989), appeal dismissed,
74 N.Y.2d 759 (1989).

https://digitalcommons.tourolaw.edu/lawreview/vol26/iss3/6

16



Berman-Lonardo: An Age-Old Dilemma: Mandated Administration of Psychotropic Medic

2010] AN AGE-OLD DILEMMA 725

tailored to protect his liberty interest,” and the Appellate Division af-
firmed.'™ In so deciding, the court relied on the “State’s parens pa-
triae interest in providing for citizens who cannot care for them-
selves.”'® The Appellate Division deferred to the supreme court’s
finding that, as a matter of fact, Mr. McConnell’s “mental state is
such that he is incapable of making a reasoned or principled decision
regarding his own treatment.”'% Further, uncontroverted expert tes-
timony showed that he failed to perceive his own debilitating mental
illness.'”” Thus, the Appellate Division considered the relevant cir-
cumstances, Mr. McConnell’s “best interest, the potential benefits
and hazards of the intended treatment, and the lack of less intrusive
alternatives,” and determined that because he could not make a ra-
tional decision regarding treatment with psychotropic medication, the
court permitted medication over Mr. McConnell’s will.'®

This decision is clearly within the bounds of the Rivers hold-
ing. The Appellate Division considered whether Mr. McConnell was
capable of making his own decisions regarding treatment.'® It con-
sidered the fact that he refused treatment because he thought that he
was not ill.""® Finally, the court found by clear and convincing evi-
dence that Mr. McConnell was unable to make the decision about
whether to consent to psychotropic medications.''' While this hear-
ing was not called a “Rivers hearing,” it accomplished the same re-
sult; it made a determination, by clear and convincing evidence, that
Mr. McConnell was unable to make a rational treatment decision for
himself, and the court therefore granted another with the right to
make this decision. While this was not a guardianship case, it fol-
lows the reasoning that if an individual is unable to make a reasoned
medical decision for herself (including a decision to consent to or
refuse to consent to psychotropic medications), then a court should be
able to grant that ability to consent to another.

104 1d. at 102.

195 Jd. See also Rivers, 495 N.E.2d at 343-44.
196 AMeConnell, 538 N.Y.S.2d at 103.

107 Id.

108 Id.

109 ]d.

110 Id.

U McConnell, 538 N.Y.S.2d at 102-03.
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V. OTHER STATES: COMPARING JURISDICTIONS

Different states have adopted various methods of determining
whether a guardian should have the power to consent to psychotropic
medications for a ward.''? Arizona, at one extreme, allows guardians
to consent to psychotropic medication for a ward,'"® while Massachu-
setts, at the opposite end of the spectrum, never allows a guardian to
so consent.'

A. Arizona

Arizona’s state laws allow guardians to consent to psycho-
tropic medications for a ward.''® The statute states that “a guardian
of an incapacitated person may consent to psychiatric and psycholog-
ical care and treatment, including the administration of psychotropic
medications,”!'® when there is “clear and convincing evidence that
the ward is incapacitated as a result of a mental disorder . . . and is
currently in need of inpatient mental health care and treatment.”'!’

Arizona’s state legislature has it right. This statute does not
simply allow any guardian to consent to psychotropic medications for
just any incapacitated person. Rather, it requires clear and convinc-
ing evidence (the applicable standard in New York) that the incapaci-
ty results, in some way, from the mental disorder.''®* While the New
York courts should consider more factors than this,'" Arizona is on
the right track in allowing guardians to be given the power to consent
to psychotropic medications for a ward.

"2 Comparing ARiz. REV. STAT. ANN. § 14.5312 (A)(3) (2003) (“A guardian may give . . .
consents or approvals . . . to receive medical or . . . professional care . . . .”) with MAss. GEN.
LAWS ANN. ch. 201 § 6A(c) (West 2002) (repealed 2009) (“No guardian . . . shall have the
authority to consent to treatment with antipsychotic medication, provided that the court shall
authorize such treatment . . . .”).

113 See ARIZ. REV. STAT. ANN. § 14.5312.

114 See Mass. GEN. LAWS ANN. ch. 201 § 6A(c).

115 ARiz. REV. STAT. ANN. §§ 14.5312, 14.5312.01

16 14 § 14.5312.01(A).

" 1d §14.5312.01(B).

'8 Rivers, 495 N.E.2d at 344.

W9 See infra Part VL.
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B. Illinois

Illinois’s statute allows “[a]ny person 18 years of age or older,
including any guardian,” to “petition the circuit court for an order au-
thorizing the administration of psychotropic medication and electro-
convulsive therapy to a recipient of services.”'?* Within seven days
of the filing of such a petition, the court shall hold a hearing.'?! The
court will allow psychotropic medication and electroconvulsive ther-
apy to be administered “only if it has been determined by clear and
convincing evidence” that all the factors required by the statute are
present.'”? Nonetheless, a guardian can only be “authorized to con-
sent to the administration of psychotropic medication or electrocon-
vulsive therapy to an objecting recipient” under the standards and
procedures set forth above.'?

120 405 ILL. COMPILED STAT. ANN. § 5/2-107.1(a)(1) (West 2007).

2V 14 § 5/2-107.1(a)(2) (noting that there are certain extensions that the petitioner is en-
titled to, not to exceed twenty-one days).

122 14§ 5/2-107.1 (a)(4). This statute sets forth the following seven factors that must be
proven by clear and convincing evidence in order for the court to approve the administration
of psychotropic medication or electroconvulsive therapy:

(A) That the recipient has a serious mental iliness or developmental dis-
ability.

(B) That because of said mental illness or developmental disability, the
recipient currently exhibits any one of the following: (i) deterioration of
his or her ability to function, as compared to the recipient’s ability to
function prior to the current onset of symptoms of the mental illness or
disability for which treatment is presently sought, (ii) suffering, or (iii)
threatening behavior.

(C) That the illness or disability had existed for a period marked by the
continuing presence of the symptoms set forth in item (B) of this subdi-
vision (4) or the repeated episodic occurrence of these symptoms.

(D) That the benefits of the treatment outweigh the harm.

(E) That the recipient lacks the capacity to make a reasoned decision
about the treatment.
(F) That other less restrictive services have been explored and found in-
appropriate.
(G) If the petition secks authorization for testing and other procedures,
that such testing and procedures are essential for the safe and effective
administration of the treatment.

Id. § 5/2-107.1 (a)(4)(A)-(G).

12 1d. § 5/2-107.1(b).
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C. Wisconsin

Wisconsin’s statute concerning a guardian’s authority to con-
sent to psychotropic medication for a ward is similar in some respects
to Illinois’s law.'”* Wisconsin allows a guardian to consent to the
administration of psychotropic medication to a ward only under a
court order after the guardian petitions the court for the authority.'?
Such a petition must include a statement that each of the following
allegations are true: (1) a doctor prescribed the psychotropic medica-
tion for the individual;'*® (2) “[t]he individual is not competent to
refuse psychotropic medication[;]”'?’ (3) the “individual has refused
to take the psychotropic medication voluntarily” or it is infeasible to
administer the psychotropic medication to the individual voluntarily
due to such not being in the best interest of the individual;'*® (4)
“[t]he individual’s condition for which psychotropic medication has
been prescribed is likely to be improved by administration of psycho-
tropic medication and the individual is likely to respond positively to
the psychotropic medication[;]”'*® and (5) that “the individual will
incur a substantial probability of physical harm, impairment, injury,
or debilitation or will present a substantial probability of physical
harm to others,” evidenced by a history of at least two episodes that
“indicate a pattern of overt activity, attempts, threats to act, or omis-
sions that resulted from the individual’s failure to participate in
treatment . . . that resulted in a finding of probable cause for com-
mitment . . ., a settlement agreement . . . , or commitment ordered[,]”
if the psychotropic medication is not administered involuntarily.'*°

The court in Wisconsin “may issue an order authorizing an
individual’s guardian to consent to involuntary administration of psy-
chotropic medication . . . , if the court or jury finds by clear and con-
vincing evidence that” the requirements aforementioned have been
met and that “psychotropic medication is necessary” for treating the
condition for which it is sought."!

124 Compare Wis. STAT. ANN. §§ 54.25, 55.14, with ILL. COMP, STAT. ANN. § 5/2-107.1.
15 Wis. STAT. ANN. § 54.25 (2)(d)(2)(ac).

126 14§ 55.14(3)(a).

27 1d. § 55.14(3)b).

2 1d. § 55.14(3)(c).

12 14§ 55.14(3)(d).

130 Wis. STAT. ANN. § 55.14(3)(e)(1).

Bl Jd § 55.14(8).
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The Wisconsin statute is very well-reasoned. It makes sense
that a properly appointed guardian should have the authority to con-
sent to psychotropic medications for an IP. However, by requiring
the court to determine, by clear and convincing evidence, that the
medication is necessary, the statute substitutes the court for the guar-
dian, in that the court is making the decision about whether to con-
sent instead of the guardian. Rather, the court should give a guardian
the authority to consent to such administration if the court finds by
clear and convincing evidence that the IP cannot make her own rea-
soned decision. Then, the guardian should be able to decide, based
on the enumerated factors, whether the use of psychotropic medica-
tions would be in the best interest of the IP.

D. Massachusetts’s Former Statute

Massachusetts was an extreme example of a state that did not
allow a guardian any authority to consent to psychotropic medica-
tions for a ward.'*? In fact, its former statute never allowed a guar-
dian to consent to antipsychotic medication for a ward.'*®> Notewor-
thy is the fact that this statute only mentioned the specific
“antipsychotic” medication, but not psychotropic medications in gen-
eral.'** As such, a court may have authorized the guardian to monitor
the administration of the antipsychotic medication to ensure that the
treatment plan is followed."*

This statute was far too limiting on a guardian’s powers. An
IP, unable to make a reasoned decision regarding whether to consent
to psychotropic medications, should not be able to decide not to so
consent when this decision is undoubtedly made because of the na-
ture of the IP’s illness. Rather, a guardian, who is entrusted with the
welfare of the IP and able to make important decisions for the IP,
should be given the power.

VI. A PROPOSED SOLUTION

When the Court of Appeals is given the opportunity to decide

132 Mass. GEN. LaWS ANN. ch. 201 § 6A (repealed 2009).
133 1d. § 6A(c) (repealed 2009).
134
.
35 1d. § 6A(d) (repealed 2009).

w
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this issue, it is respectfully submitted that the court further the legisla-
tive purpose of the Mental Hygiene Law and hold that a judge should
have the power to grant a guardian the power to consent to psycho-
tropic medications for an IP. Such a guardian should be required to
consider a number of factors in making the determination to consent
to psychotropic medication for a ward, including: (1) the ward’s de-
sires to take or avoid psychotropic medication or electroconvulsive
therapy in general, along with the ward’s desires to take or avoid the
specific psychotropic medication or electroconvulsive therapy rec-
ommended; (2) the ward’s state of mind at the time that the ward
makes such desires known; (3) the religious and/or spiritual beliefs
that the ward holds at the time the determination is made; (4) the like-
ly risk of harm to the ward if psychotropic medication is not given
(including side effects, personality changes, and likely quality of life
once such medication is in full effect), compared with that risk if
psychotropic medication is given; (5) the likely risk of harm to others
(including both those close to the ward and society in general) if the
ward is given psychotropic medication, compared to that risk if the
ward is not given psychotropic medication; (6) the likelihood of sig-
nificant improvement if psychotropic medication is given; (7) wheth-
er giving the psychotropic medication is the least restrictive treatment
alternative; and (8) a weighing of the overall cost and overall benefit
of the specific psychotropic medication to the specific ward.

The legislature enacted Article 81 in order to “promote the
public welfare by establishing a guardianship system which is appro-
priate” to care for the “needs of an incapacitated person,” tailoring
the assistance provided to the IP, based on the “individual needs of
that person,” taking into account the “personal wishes, preferences,
and desires of the person[.]”*® While it is important to grant an IP
with the “greatest amount of independence and self-determination
and participation in all the decisions affecting such person’s life[,]”"*’
it is also important to acknowledge the legitimate state interest of en-
suring the health (both mental and physical) and welfare of all citi-
zens."’® “Where [a] patient presents a danger to himself or other
members of society or engages in dangerous or potentially destruc-

136 N.Y. MENTAL HYG. Law § 81.01.
137 Id.

138 Allen, supra note 14, at 177 (discussing the preventive outpatient treatment movement
that began in New York with “Kendra’s Law,” and California with “Laura’s Law™).
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tive conduct,” the State may be warranted to administer psychotropic
medication over the patient’s objection.”** While it is important not
to take away more of a ward’s civil rights than is necessary,'* it is
more important to “promote the public welfare” by ensuring that
those whose situations require psychotropic medication to ensure
their own safety and the safety of others, get such medications.'*!

This approach is similar to that of the Arizona statute in that a
guardian, who has a fiduciary duty to the IP, determines what method
of treatment is best for the IP.'*> This proposal for New York, how-
ever, provides additional protections for the IP in order to protect the
IP’s right to liberty and due process; it requires the guardian to con-
sider a number of factors consistent with the goal of the least restric-
tive intervention, before deciding to consent.'*

The former Massachusetts rule, which never allowed a guar-
dian the authority to consent to antipsychotic medication for ward,'*
should not be followed. Massachusetts allowed a court, rather than a
guardian, to consent to psychotropic medications for a ward.'* Such
an approach is flawed; the guardian is most knowledgeable about the
ward’s situation, including the ward’s beliefs, interests, and needs, as
well as the ward’s likelihood to harm herself or others. The former
Massachusetts statute recognized a ward’s inability to make a rea-
soned decision, and thus the need for someone other than the ward to
make the determination to consent to psychotropic medications. Li-
miting this authority to the court alone, however, was ill-advised.
While the court would be a proper venue to consider those situations
where the ward wants to call into question the guardian’s determina-
tion for the ward’s need for psychotropic medication, it is not an ap-
propriate venue to consider whether psychotropic medication is ne-
cessary in the first place.

It is important that a guardian consider the possible effects of
the psychotropic medication or electroconvulsive therapy to be admi-
nistered. Therefore, it is submitted that the rule in New York should

139 Rivers, 495 N.E.2d at 343.

140 N.Y. MENTAL HYG. Law § 81.01.

1 Seeid.

142 AR1z. REV. STAT. ANN. § 14-5312.01(A)-(B) (2009).

143 See generally ARIZ. REV. STAT. ANN. § 14-5312; ARiZ. REV. STAT. ANN. § 14-5312.01.
144 Mass. GEN. Laws ANN. ch. 201 § 6A (repealed 2009).

145 Id.
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be amended as follows:

(a) A guardian can be given the power to consent to
psychotropic medication over the incapacitated per-
son’s objection. When such consent is requested, the
guardian must not consent to psychotropic medication
for an incapacitated person unless and until the guar-
dian considers the following factors:

(1) the incapacitated person’s wishes and desires to
take or avoid psychotropic medication or electrocon-
vulsive therapy in genmeral, along with the incapaci-
tated person’s wishes and desires to take or avoid the
specific psychotropic medication or OCT recommend-
ed,

(2) the incapacitated person’s state of mind at the time
that the incapacitated person makes such wishes and
desires known,

(3) the religious and/or spiritual beliefs that the inca-
pacitated person holds at the time of the determina-
tion,

(4) the likely risk of harm to the incapacitated person
him/herself if psychotropic medication is not given,
compared with that risk if the psychotropic medication
is given (including side effects, personality changes,
and quality of life once such medication is in full ef-
fect),

(5) the likely risk of harm to others (including both
those close to the incapacitated person and society in
general) if the incapacitated person is given psycho-
tropic medication, compared to that risk if the incapa-
citated person is not given psychotropic medication,
(6) the likelihood of significant improvement if psy-
chotropic medication is given, compared to the like-
lihood of significant improvement if psychotropic me-
dication is not given,

(7) whether giving the psychotropic medication is a
least restrictive treatment alternative, and

(8) a weighing of the overall cost and overall benefit
of the specific psychotropic medication to the specific
incapacitated person.

https://digitalcommons.tourolaw.edu/lawreview/vol26/iss3/6
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(b) If an incapacitated person whose consent has been
given for administration of psychotropic medication
by his/her guardian wishes to have a court evaluate the
consent, and the incapacitated person makes this de-
sire known to the guardian, the guardian has the duty
to alert the court of this issue, within 3 business days,
by motion for a hearing on the issue. Until the hear-
ing, the guardian may continue to consent to psycho-
tropic medication only if the risks of continuing the
specific psychotropic medication for the incapacitated
person are substantially outweighed by the probable
benefits of continuing the specific psychotropic medi-
cation by clear and convincing evidence, as deter-
mined by the guardian.

(c) At the hearing, the court shall hear the concerns of
the incapacitated person and the guardian, as well as
any relevant and/or interested witnesses. The court
may override the guardian’s consent only upon a de-
termination that the guardian’s evaluation of the above
factors, in conjunction with the guardian’s ultimate de-
termination to consent to the specific psychotropic
medication, was arbitrary and capricious.'*

VII. CONCLUSION

Since Rivers held that the state has the ability to forcibly ad-
minister psychotropic medications to individuals in certain conditions
after a hearing,'*’ courts have struggled to determine whether guar-
dians have the ability to consent to psychotropic medications for their
wards.'*® The various New York departments have decided this in-
consistently, and lower courts located within in the second depart-

6 See In re Pell v. Bd. of Educ., 313 N.E.2d 321 (N.Y. 1974) (“Arbitrary action is with-
out sound basis in reason and is generally taken without regard to the facts.”).

147" See Rivers, 495 N.E.2d 377.

148 Farbstein, 619 N.Y.S.2d 239, 240 (holding that a guardian has the authority to consent
to administration of psychotropic medication for a ward); Gordon, 619 N.Y.8.2d 235, 236
(holding that the right to refuse psychiatric medication is protected by the Due Process
Clause of the New York Constitution); ILL. COMPILED STAT. § 5/2-107.1(a)(1) (allowing
guardians to so consent after petitioning the court).
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ment have divergent opinions.'*

A Rivers hearing may be necessary when an individual’s ca-
pacity has not yet been adjudicated. However, when an individual
has already been adjudicated as incapacitated through a guardianship
proceeding, this adjudication should include a determination of
whether the guardian should have the power to consent to psycho-

tropic medications for the ward. If the court determines, through the °

guardianship proceeding, that the guardian has this power, then this
adjudication is sufficient to provide this power—just as the current
statute provides. To require an additional Rivers hearing after a court
of law has already made a determination of incapacity would be a
senseless waste of judicial resources; the court, in the guardianship
hearing, could have made the determination of incapacity to make a
reasoned decision with respect to consenting to psychotropic medica-
tions at the guardianship hearing. It is not necessary to hold an addi-
tional hearing to that end.

Therefore, when the issue arises, the New York Court of Ap-
peals should hold that when a court is faced with a guardianship pro-
ceeding for personal needs, a court should make a determination, as a
regular part of the guardianship hearing, as to whether to give the
guardian the power to consent to psychotropic medications for the IP.

149 See, e.g., N.Y. Preshyterian Hosp., 693 N.Y.S.2d 405; Conticchio, 696 N.Y.S.2d 769.
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