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THE DEATH OF SUSPICION

meeting that issued a declaration that the seizure had been
improper." Lasson reports that "[alt Newbury, a seizure of molasses
was rescued by a half dozen well-manned boats which went after the
officer, took the goods from him and the boat he was in, and left him
to stay all night on the beach," as well as that "[a]fter a seizure
under a writ of assistance at Falmouth (now Portland) the assis-
tance rendered by the people of the town consisted in the forcible
recapture of the goods.""8 Cuddihy recounts numerous other in-
stances of resistance to ship-related searches and seizures, 9 and
many others exist in the historical record as well.9° The public
resistance to these customs searches was so profound that even
"energetic" customs officers "rarely attempted a seizure, afloat or
ashore, for the mob speedily 'liberated' whatever had been confis-
cated."9 Despite the public hostility to these governmental searches,
the Framers failed to require suspicion for ship-related customs
searches. This choice certainly appears purposeful, given the
Framers' ubiquitous inclusion of a prior suspicion requirement in
statutes authorizing customs searches on land.92

The Fourth Amendment implications of this choice are subject to
debate. So long as one believes that the Framers' views about civil
searches in general, and maritime searches in particular, inform
the Fourth Amendment and its scope,93 the implication is that the
Fourth Amendment was not meant to impose a universal pre-
sumptive suspicion requirement. This is likely the correct view.
The Framers' choices in their customs legislation are usually
viewed as representative of their intent regarding the scope of

87. See Arcila, In the Trenches, supra note 11, at 12 n.36.
88. LASSON, supra note 11, at 68.
89. CUDDIHY, supra note 69, at 510-11, 514, 520.
90. See, e.g., 3 THOMAS HUTCHINSON, THE HISTORY OF THE COLONY AND PROVINCE OF

MASSACHUSETtS-BAY 136 (Lawrence S. Mayo ed., 1936); MCCLELLAN, supra note 73, at 87-88;
STOUT, supra note 73, at 130, 140-41.

91. CUDDIHY, supra note 69, at 501.
92. Numerous early civil search statutes imposed a suspicion requirement for land

searches. E.g., Act of Mar. 3, 1815, ch. 100, § 10, 3 Stat. 239, 241; Act of Mar. 3, 1815, ch. 94,
§ 2, 3 Stat. 231, 232; Act of Feb. 4, 1815, ch. 31, §§ 2, 4, 3 Stat. 195, 195-97; Act of Mar. 2,
1799, ch. 22, § 68, 1 Stat. 627, 677-78; Act of Aug. 4, 1790, ch. 35, § 48, 1 Stat. 145, 170; Act
of July 31, 1789, ch. 5, § 24, 1 Stat. 29, 43. In a few instances the Framers authorized
suspicionless searches on land. See infra Part II.B.2.

93. Some scholars argue that these matters are not relevant to the Fourth Amendment.
See infra note 97.
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WILLIAM AND MARY LAW REVIEW

Fourth Amendment protections.94 There is good reason for this. The
Fourth Amendment was a limit on federal power, 5 and during the
Framers' era the federal search power was primarily exercised to
enforce revenue laws in the customs and maritime contexts.96 Thus,
the Framers' views about customs and maritime searches most
likely are instructive with regard to the Fourth Amendment. 97

2. Suspicionless Building and Home Searches

The presumptive warrant requirement is frequently invoked as
a protection that is particularly applicable to the home,9" as well as
other types of buildings.99 Because the Fourth Amendment demands
that warrants be supported by probable cause, implicit in this
conception about homes and buildings is that the presumptive
suspicion requirement applies as well. From an originalist perspec-
tive, this approach seems justified given that the common law
tradition manifested a special concern for the home. But it is easy
to overstate this common law tradition. Moreover, insufficient
attention has been paid to a striking statutory choice the Framers
made in 1791, just months before the Fourth Amendment became

94. See, e.g., Amar, Fourth Amendment, supra note 9, at 766-67; Akhil Reed Amar, Terry
and Fourth Amendment First Principles, 72 ST. JOHN'S L. REv. 1097, 1104-05 (1998); Amar,
Writs of Assistance, supra note 16, at 59; Maclin, Fourth Amendment Complexity, supra note
62, at 951-54; Sklansky, supra note 35, at 1806-07.

95. The Fourth Amendment was not deemed applicable to the states until the mid-1900s.
Arcila, In the Trenches, supra note 11, at 51 & n.189.

96. See Bookspan, supra note 4, at 507 n.178; Thomas, supra note 10, at 1459 n.36 (When
the Framers thought 'search and seizure,' they almost certainly thought 'customs."').

97. This is not the only plausible interpretation, of course. Professor Davies, for one,
disagrees with my conclusion. He argues that the Framers' choice represents their
understanding that ship and other regulatory searches fell completely outside the Fourth
Amendment's purview. Davies, Original Fourth Amendment, supra note 10, at 605-08. Other
scholars have made similar arguments. See Arcila, The Framers' Search Power, supra note
46, at 421 n.273; Thomas, supra note 10, at 1477-78 (arguing that customs and maritime
inspections were "sui generis"). Based upon his view, Davies argues that the Framers' choices
with regard to customs and maritime searches say nothing about Fourth Amendment
protections. According to Davies, under an originalist perspective, no presumptive suspicion
requirement flows from the Fourth Amendment in the civil search context because the
amendment was simply inapplicable. Even if Davies is correct, an important point is
confirmed: the Framers did not intend to impose a universal presumptive suspicion
requirement upon all governmental searches.

98. See supra note 18 and accompanying text.
99. Marshall v. Barlow's, Inc., 436 U.S. 307, 311 (1978).
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THE DEATH OF SUSPICION

effective, in which they approved not only warrantless but also
suspicionless searches of private homes and other buildings.

The common law tradition of protecting the home is often traced
to the famous British maxim that "a man's home is his castle."1 °

But, as I explained above, the popular reading of Semayne's Case,
the British case from which the maxim derives, is much too broad
and fails to acknowledge the very expansive power the ruling
recognized for public intrusions into private homes.10 1 Additionally,
other factors may have undermined a universal suspicion require-
ment for home searches. The common law presumptively required
a search warrant before a home could be searched for stolen
goods,102 and the Fourth Amendment mandated that probable cause
had to support such warrants. But evidence indicates that the
common law might sometimes have tolerated suspicionless searches
of homes, such as during a search incident to arrest.103 Moreover, as
I explain in greater detail below, a realistic assessment of search
and seizure law in the Framers' era provides reasons to doubt the
effectiveness of any presumptive suspicion requirement, if one did
exist. 104

Neglected in originalist Fourth Amendment analyses is the
dramatic choice the Framers made to allow suspicionless and
warrantless searches of private homes-along with other build-
ings-in Hamilton's 1791 Excise Act.105 This statutory enactment
sought to raise internal revenue by imposing excise taxes upon
distillers.106 What is important about it, for present purposes, is that

100. See supra note 69.
101. See supra note 69.
102. See Davies, Original Fourth Amendment, supra note 10, at 645.
103. This assertion is not without controversy. Evidence exists to support the notion that

the common law recognized a right to search homes incident to arrest. See TAYLOR, supra note
12, at 28-29, 45. Professor Davies, however, takes issue with this assertion, and has contested
the historical evidence upon which Professor Taylor relied. Davies, Original Fourth
Amendment, supra note 10, at 646-47 & nn.276-77; see also United States v. Rabinowitz, 339
U.S. 56,75-79 (1950) (Frankfurter, J., dissenting) (arguing that historical evidence supporting
search incident to arrest indicates that only search of person was allowed, but not search of
surroundings). Cuddihy takes the middle road, asserting that legal doctrine from the era did
not recognize authority for such searches, but that evidence of actual practice shows it
occurred. CTDDIHY, supra note 69, at 578-79.

104. See infra Part II.B.3.
105. Act of Mar. 3, 1791, ch. 15, 1 Stat. 199.
106. See id.
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WILLIAM AND MARY LAW REVIEW

distillers could operate at least partially, if not wholly, out of their
homes, a reality that some prior scholarship has not sufficiently
recognized. The Excise Act's text acknowledges that private homes
could be used for distillery operations, as it repeatedly refers to the
possibility that they might be in a "house" as opposed to some other
kind of commercial premise. 10 7 The Act had to include search pro-
visions to assure it could be adequately enforced, and to that end
distinguished between registered and unregistered distillers.0 8

The Act required distillers to register with local authorities. °9

Remarkably, registered distillers were subject to suspicionless (and
warrantless) searches'10-even though the Act's very text recog-
nized that distillery operations could be located in private homes.
Nothing in the Act, or any other source of law, exempted registered
distillery operations located in private homes from such suspi-
cionless searches.

Admittedly, what power this Excise Act has to undermine the
presumptive suspicion rule is debatable. One could argue that the
Act's provision for suspicionless searches of private homes is of
secondary importance, perhaps on the basis that distillery opera-
tions were rarely located in private homes. One defender of the Act,
for instance, asserted that "distilleries in most cases form no part
of the dwellings of their owners, any more than a saw mill or a
smith shop.""' This defender, however, was hardly a disinterested
observer, as he was an Excise Act enforcement officer."' Further

107. Id. §§ 25-26, 29, 1 Stat. at 205-06.
108. It also distinguished between distillation for personal versus commercial use,

exempting the former from all requirements under the Act. Id. § 36, 1 Stat. at 208 (exemption
for operation of one still having a capacity of fifty gallons or less).

109. Id. § 25, 1 Stat. at 205.
110. Id. §§ 25-26, 29, 1 Stat. at 205-06. Distillery operations that had failed to register were

subject to warrant-based searches. Id. § 32, 1 Stat. at 207. The standard for obtaining a
warrant was "reasonable cause of suspicion." Id. Though this differs in syntax from the
Fourth Amendment "probable cause" standard for obtaining a warrant, it appears that these
two phrasings were considered to have the same substantive meaning. Arcila, The Framers'
Search Power, supra note 46, at 396 n.162.

111. John Neville, An Address to the Citizens of Westmoreland, Fayette, and Alleghany
Counties on the Revenue Law, 3 GAzE'TE OFTRE UNITED STATES 284 (Dec. 31, 1791).

112. The defender was John Neville. See supra note 111. Neville was an Excise Act
enforcement officer during the infamous Whiskey Rebellion several years later, in which he
killed a man who was among a mob that had surrounded his house. The next day, rioters
burned down his house, barn, and other buildings on his property. Neville escaped uninjured.
H.M. BRACKENRIDGE, HISTORY OF THE WESTERN INSURRECTION IN WESTERN PENNSYLVANIA,

1306 [Vol. 51:1275
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20101 THE DEATH OF SUSPICION 1307

evidence regarding the extent to which distillery operations, even if
just a storage area, were located in private homes would be helpful
in analyzing this issue. 1 3

Cuddihy, for one, perceives the Act's provision for suspicionless
home searches to be of minor importance, though his position is
disputable. He argues that:

Congress and Hamilton designed [the] searches [under the 1791
Excise Act] as a minor exception to the general rule that only
specific search warrants afforded entrance to structures on land
under normal circumstances. The goal of Hamilton's excise
searches was not to legitimate warrantless searches of houses
but to indicate that distilleries did not constitute dwelling
houses or afford the same degree of privacy."'

In support of this assertion, he correctly points out that:

only apartments where spirits were manufactured or stored
were subject to inspection, not the entire building containing
them .... Moreover, those who registered could specify the area
to be searched as narrowly or spaciously as they wished: ... a

COMMONLY CALLED THE WHISKEY INSURRECTION 40-49 (photo. reprint 1969) (1859); THOMAS

P. SLAUGHTER, THE WHISKEY REBELLION: FRONTIER EPILOGUE TO THE AMERICAN REVOLUTION

177-80 (1986).

113. I have not had the opportunity to meaningfully research this issue, but what
information I have uncovered indicates that distillery operations were conducted in homes,
though whether in an amount subject to regulation by Hamilton's 1791 Excise Act is unclear.
See WILLIAM HOGELAND, THE WHISKEY REBELLION: GEORGE WASHINGTON, ALEXANDER
HAMILTON, AND THE FRONTIER REBELS WHO CHALLENGED AMERICA'S NEwFOUND SOVEREIGNTY

66 (2006) ("Americans drank alcoholic beverages in huge quantities. Distilling went on in
home stilihouses, at community stills, and in large-scale commercial operations."); id. at 67
(observing that "small distillers ... made up the majority that would pay" Hamilton's excise
tax); SLAUGHTER, supra note 112, at 168 (concluding that "[it was the small farmers,
sometimes tenants who owned little more than a dilapidated still, and artisans and laborers
who owned nothing at all, who violently resisted the excise," which suggests that small home
distilleries existed that were subject to the excise); supra note 108. I have also lacked the
opportunity to adequately research the extent to which the Act was enforced, which might
shed some light on the home search issue. What evidence I have uncovered suggests that the
Act was not effectively enforced. SLAUGHTER, supra note 112, at 166-69 & nn.25 & 29. This
suggests that home searches under the Act likely did not occur. This, however, does not
detract from my argument, which is a textual one, emphasizing that the Framers were willing
to subject homes to suspicionless searches, according to the Excise Act's text.

114. CUDDIHY, supra note 69, at 745.
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WILLIAM AND MARY LAW REVIEW

lone apartment in a house, or even a single vault in an individ-
ual room." 5

One problem with Cuddihy's interpretation is that it is not clear
how meaningfully protective of privacy the Excise Act's provisions
were in narrowing the scope of searches. I am unaware of any
evidence indicating how often a home-in whole or in part-was
registered under the Act. But the Act's text acknowledges this
possibility, and in such instances, and even if only a portion were
registered, it seems plausible that many times an excise officer
would have to pass through private parts of a house to reach the
registered portion. In these instances, an entire family, including
wife and children, would have been forced to tolerate the indignity
of the excise officer's examination, however cursory, of themselves
and the home's interior on the way to the registered portion of the
premise.

Another problem is that Hamilton's 1791 Excise Act was widely
perceived as overly intrusive of privacy. Cuddihy correctly reports
that it "triggered apocalyptic protests."'16 Many of these protests
raised the specter of abusive home searches. During debate,
Representative Josiah Parker warned that the Act "will let loose a
swarm of harpies, who ... will range thro the country, prying into
every man's house and affairs.""1 7 An anonymous essay protested
that "[i]t is undeniable, that every citizen's house in the United
States, is liable to undergo the insult of a search," and complained
that "a constable ... may easily be had to accompany [the excise
officer] in his search; who will perhaps have" stipulated "to come in
for snacks with him."1 8 Several southwestern Pennsylvania
counties issued a resolution declaring that "[i]t is insulting to the
feelings of the people to have their ... houses painted and ran-

115. Id. at 744-45 & nn.281 & 283 (citing to sections 25, 26, and 29 of Hamilton's 1791
Excise Act).

116. Id. at 743; see also id. at 743-44 & nn.276-77.
117. Report of Rep. Josiah Parker's Comments on Jan. 5, 1791 Regarding Hamilton's 1791

Excise Act, GAZE'ITE OF THE U.S., Jan. 8, 1791, at 697, 698. At another point of the debate,
Representative Steel objected that, under the bill, "citizens are subjected to the most
unreasonable, unusual and disgustful situation of having their houses searched at any hour
of the day or night." Congress. House of Representatives, Friday June 18, THE DAILY
ADVERTISER, June 22, 1790, at 1.

118. On the Excise Law, NAT'L GAZETTE, Feb. 2, 1793, at 109.

[Vol. 51:12751308
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THE DEATH OF SUSPICION

sacked."'19 Perhaps these protests were misguided because they
misapprehended the threat to privacy that the Excise Act posed.
Perhaps the frequent invocations of home invasions were largely
rhetorical and divorced from reality. But they are sufficiently
striking that they should give us pause before concluding that the
Excise Act's suspicionless home search provisions'2 ° were of little
importance. There certainly is reason to believe that these protests
were more than rhetorical. Those southwestern Pennsylvania
counties that protested the Act were the same ones that exploded in
the Whiskey Rebellion a few years later, which was quelled only
when President George Washington declared martial law and
entered the area with over ten thousand troops. 2' Thus, reasons
exist for doubting whether Cuddihy's interpretation is correct.

In any case, the provisions for suspicionless and warrantless
house searches demonstrate the inaccuracy of assertions such as:
"[w]hen manufacturing was carried on almost exclusively within the
home, ... the right to enter without [a] warrant would certainly have
never been conceded."' 22 Professors Schulhofer and Thomas have
made similar mistakes. Schulhofer has asserted that "[i]t was
precisely in the area of the Crown's 'special needs' for import
regulation and revenue forfeitures ... that the Framers were most
insistent upon a warrant issued on particularized probable cause." '23

Though not an "import regulation," Hamilton's Excise Act was a
revenue statute that dispensed with both suspicion and warrant
requirements for home searches. For his part, Thomas has written
that "[t]he Excise Act of 1791 ... dispensed with warrants for
searches of registered premises that stored liquor, but required
warrants based on 'reasonable cause of suspicion' for searches of

119. Resolves of Southwestern Pennsylvania Delegates of Sept. 7, 1791 Regarding
Hamilton's 1791 Excise Act, INDEP. GAZETTEER, Sept. 24, 1791, at 3. The complaint about
painting likely refers to the Hamilton 1791 Excise Act requirement that registered distillers
mark the words "Distiller of Spirits" on the front of buildings. Act of Mar. 3, 1791, ch. 15, §
25, 1 Stat. 199, 205.

120. See supra notes 107-10 and accompanying text.
121. See ROBERT W. COAKLEY, THE ROLE OF FEDERAL MILITARY FORCES IN DOMESTIC

DISORDERS, 1789-1878, at 43 (1988); HOGELAND, supra note 113, at 7, 190; SLAUGHTER, supra
note 112, at 3,212; Stephen I. Vladeck, Note, Emergency Power and the MilitiaActs, 114 YALE
L.J. 149, 160-61 (2004).

122. Andrew A. Bruce, Arbitrary Searches and Seizures as Applied to Modern Industry, 18
GREEN BAG 273, 280 (1906).

123. Schulhofer, supra note 43, at 115.

13092010]
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private residences.,124 To the contrary, the Excise Act allowed
warrantless and even suspicionless searches of private homes that
had registered with local authorities. Under the Act, whether an
edifice was subject to a warrantless, or only warrant-based, search
depended solely upon whether it was a registered premise. It did not
hinge upon whether the edifice was a private home or commercial
premise, in recognition that distillery-related businesses could
operate out of private homes. Cuddihy makes a related error, and is
wrong for the same reason.125

3. Suspicion as an Illusory Protection

A realistic assessment of life under the Fourth Amendment
during the nation's early history, in relation to factors such as
search warrant procedures and the accessibility of remedies for

124. George C. Thomas, III, Remapping The Criminal Procedure Universe, 83 VA. L. REV.
1819, 1829 (1997) (reviewing AKHIL REED AMAR, THE CONSTITUTION AND CRIMINAL
PROCEDURE: FIRST PRINCIPLES (1997)) (emphasis added).

125. Cf. CUDDIHY, supra note 69, at 743 (contending that Hamilton's 1791 Excise Act
"assumed the constitutionality of some kinds of warrantless searches, albeit not of the house-
to-house kind.... [Sipecific warrants remained the only method of entrance into private
homes."). In support of this assertion, Cuddihy relies upon the 1791 Excise Act's sections 29
and 32. Id. at 743 n.274. Section 29 provides "[tihat it shall be lawful for the officers of
inspection ... upon request, to enter into all and every the houses, store-houses, ware-houses,
buildings and places which shall have been" registered as distillery operations. Act of Mar.
3, 1791, ch. 15, § 29, 1 Stat. 199, 206 (emphasis added). Section 32 authorizes inspection of
suspected distillery operations by warrant. Id. § 32, 1 Stat. at 207.

Cuddihy's interpretation is possible, but likely wrong. The best reading of section 29's
language, with its explicit reference to "houses," is that it authorized warrantless and
suspicionless searches of registered distillery operations, even if they were located in private
homes. See supra notes 105-10 and accompanying text. Nothing in section 32 undermines this
interpretation. Rather, section 32 provided a mechanism to search nonregistered premises
suspected of running a distillery operation in violation of the Act. See supra note 110.

Cuddihy's interpretation is correct only if section 29's reference to entry "upon request" was
meant to provide a bar to entry. If so, then I have misinterpreted section 29 as authorizing
warrantless and suspicionless entry. Rather, it would have allowed entry only upon consent,
forcing officials to seek recourse to a search warrant under section 32 if entry was refused.

I cannot totally discount Cuddihy's interpretation, but I doubt it is correct. It places too
much reliance on the phrase "upon request" while ignoring the vitriolic scorn directed toward
excise taxes, which included repeated and vociferous protests that enforcement allowed
invasive home searches, a concern that even contributed to insurrection during the Whiskey
Rebellion, which protested this very Excise Act. See supra notes 112, 116-19 and
accompanying text; see also Arcila, The Framers' Search Power, supra note 46, at 404 n.200.
Given this history and the Excise Act's structure, section 29's reference to "upon request" is
better read as akin to "upon notice," rather than to "upon [a] request [that is granted]."

1310
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THE DEATH OF SUSPICION

wrongful searches, provides another important reason for doubting
the validity of an originalist presumptive suspicion requirement.
It certainly appears true that suspicion played an important role
in the Framers' conception of Fourth Amendment protections.
Nonetheless, it also appears true that we have overemphasized the
protections that suspicion afforded. We have failed to acknowledge
the many limitations on suspicion's role during that same era,
which the Framers either accepted or actually implemented. I will
discuss those limitations in this section. To the extent that I have
set out my position on these matters in detail elsewhere, I will only
summarize them here.

a. Suspicion's Limited Protective Role

Under both common and statutory law during the Framers' era,
suspicion played a role in search and seizure law, but in a more
nuanced manner than we have acknowledged. Examples can be
found in the common law procedure for issuing search warrants and
challenging wrongful searches, and in the choices the Framers made
when implementing civil search statutes.

Many judges in the Framers' era may have believed that judicial
sentryship of probable cause prior to issuing search warrants was
optional, and would have felt justified in not monitoring suspicion
at all prior to issuing such warrants.126 Perhaps the best evidence
of this can be found in leading English treatises, which stated that
judicial sentryship of suspicion was "convenient" but "not always
necessary"-in other words, that it was merely optional.'27 American
manuals for justices of the peace-which justices of the peace, who
actually issued search warrants, most likely consulted--often in-
cluded this guidance from English treatises. 2 ' Additionally, legal
forms regularly implied that judicial sentryship of suspicion was
optional. Often, they did not require the applicant for a search
warrant to specify the detailed factual grounds supporting suspi-

126. Arcila, In the Trenches, supra note 11, at 24-48 (making this argument with regard
to actual search warrant practice). But cf. Davies, Original Fourth Amendment, supra note
10, at 589 & n.103, 654 n.297 (arguing that judicial sentryship of probable cause prior to
issuing search warrants was well established as a matter of legal doctrine).

127. Arcila, In the Trenches, supra note 11, at 24-26 & nn.84-87.
128. Id. at 24-27.

20101 1311

HeinOnline -- 51 Wm. & Mary L. Rev. 1311 2009-2010



WILLIAM AND MARY LAW REVIEW

cion.12
1 Moreover, like today, search warrants themselves did not

specify the grounds supporting suspicion.13 ° But, unlike today, there
was no reliable procedure for preserving a record of the asserted
grounds supporting probable cause.131

Given that the application forms for search warrants often did not
require the specification of underlying facts, there are abundant
reasons for doubting that judges would have had the information
they needed to act as probable cause sentries prior to issuing search
warrants. Admittedly, judges who wished to act as probable cause
gatekeepers could have orally inquired in an effort to obtain the
information they needed. But we can expect that they would have
done so only if they believed this was the proper procedure to follow.
Not only could legal treatises and American justice manuals have
easily negated such a belief, for the reasons already discussed
above, but solid reasons exist to believe that important civil search
statutes from the era either were meant, or were perceived, to
deprive an issuing magistrate of the power to review claims of prior
suspicion.132 Thus, it is far from clear that issuing judges would have
inquired into the grounds of probable cause if, as was often the case,
such information was not initially provided.

Even if ex ante judicial sentryship of probable cause was limited,
this does not fatally undermine suspicion's protective role during
the Framers' era, though it should cause us some doubts about
suspicion's efficacy. Under the common law, an ex post examination
of suspicion was available to an aggrieved claimant through a
trespass action, with a jury assessing whether the requisite level of
suspicion had existed for the search.133 The dynamics of such an ex
post review might be considered superior in that it allowed for an
adversarial presentation about the adequacy of suspicion-as
opposed to the ex ante, ex parte warrant application process-and
made claimant-friendly juries the decision maker, rather than a
single, government-employed judge.134

129. Id. at 32-36; Wesley M. Oliver, Portland, Prohibition and Probable Cause: Maine's
Role in Shaping Modern Criminal Procedure, 2008 ME. B. J. 210, 212 & nn.14 & 22-24.

130. Arcila, In the Trenches, supra note 11, at 36-40.
131. Id.
132. Id. at 45-48.
133. Arcila, The Framers'Search Power, supra note 46, at 376-79.
134. See Amar, Fourth Amendment, supra note 9, at 773 ("Far more trustworthy were

twelve men, good and true, on a local jury, independent of the government, sympathetic to the

1312 [Vol. 51:1275
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THE DEATH OF SUSPICION

Yet ex post review under the common law also suffered from
various deficiencies. The most important was that suspicion would
be assessed only if a claimant took the initiative to litigate the issue.
This required not only a motivated claimant, but also that the
litigation be economically feasible, both in terms of the claimant's
ability to finance the litigation and potential damages. Thus, there
is reason to believe that litigation would ensue only in a minority of
the instances in which a searched party was aggrieved. When such
litigation happened, the adequacy of suspicion would have been
assessed only once, not twice, if ex ante judicial sentryship had not
occurred. And if no such litigation happened, the adequacy of
suspicion justifying a search may never have been independently
assessed.

Suspicion likely played a more effective protective role in civil
search cases. In the new nation's civil search statutes, the Framers
departed from the common law model in numerous ways, but for
present purposes one change was particularly significant. In these
statutes, the Framers often chose to make probable cause an
immunity standard. 3 ' By linking immunity to probable cause, the
Framers gave civil searchers a strong incentive to operate from a
threshold level of suspicion before searching. By the same token, in
these same statutes the Framers often authorized suspicionless
searches.'36 Thus, while those provisions linking immunity to
probable cause did help engender a focus upon threshold levels of
suspicion, one can question what impact those provisions had in
light of other instances in which suspicion was statutorily shunted
aside.

legitimate concerns of fellow citizens, too numerous to be corrupted, and whose vigilance could
not easily be evaded by governmental judge-shopping."); id. at 817 ("Civil litigation after the
fact, with both citizen and government represented in the court-room, would be far more
deliberative and reviewable than the current system of practically unreviewable rubberstamp
magistrates acting ex parte."). For more about the colonial history of juries being particularly
claimant friendly, see Arcila, The Framers' Search Power, supra note 46, at 380 & nn.66-67,
398 & n.170, 408 & n.219.

135. Arcila, The Framers'Search Power, supra note 46, at 392-410.
136. See supra Part II.B.1-2.
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b. Changes in Language

Even if one believes, contrary to the preceding section, that judges
acted as probable cause sentries prior to issuing search warrants,
that procedural protection may often have been illusory given the
meaning attributed to probable cause at the time. In the new
nation, "probable cause" and its variants, such as "reasonable
cause," did not mean the same thing as they do now. For example,
during the nation's early history "probable cause" and "reasonable
cause" were given the same meaning.'37 In contrast, modern Fourth
Amendment jurisprudence has distinguished between "probable
cause" and "reasonable suspicion" since at least 1968.138 Further,
historical evidence about the meaning attributed to "probable" at
the nation's founding indicates that, contrary to today, it could have
meant "possible" or even been equated with a mere hunch. 139

Moreover, search and seizure law was developing during an era
when influential British treatises instructed that probable cause
could be satisfied through allegations that would never be accepted
today. They indicated that "probable cause" or "sufficient causes of
suspicion" could exist based upon "common fame"; 40 merely being
found in "party with him that committed the robbery"'' or even
"keeping company with persons of scandalous reputations";42 "living
a vagrant, idle and disorderly life, without having any visible means
to support it"; 4 3 or "being charged with a treason or felony" while
"say[ing] nothing to it, but seem[ing] tacitly by his silence to own
himself guilty."'44 Another nugget of legal wisdom was that "just
suspicion" could exist because a person was a "night-walker."'45 In
light of this evidence, abundant linguistic reasons exist for doubting
that probable cause offered a meaningful level of search or seizure
protection.

137. See Arcila, The Framers' Search Power, supra note 46, at 396 n.162.
138. See Terry v. Ohio, 392 U.S. 1, 27, 30 (1968).
139. See Arcila, In the Trenches, supra note 11, at 43-44.
140. 2 HALE 1800, supra note 10, at 81; 2 HALE 1736, supra note 10, at 81; 2 HAWKINS 1787,

supra note 11, at 119; accord 2 HAWKINS 1739, supra note 10, at 76.
141. 2 HALE 1800, supra note 10, at 81; 2 HALE 1736, supra note 10, at 81.
142. 2 HAWKINS 1787, supra note 11, at 119; accord 2 HAWKINS 1739, supra note 10, at 76.
143. 2 HAWKINS 1787, supra note 11, at 119; accord 2 HAWKINS 1739, supra note 10, at 76.
144. 2 HAWKINS 1787, supra note 11, at 119; accord 2 HAWKINS 1739, supra note 10, at 76.
145. 2 HALE 1800, supra note 10, at 85; 2 HALE 1736, supra note 10, at 85.
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c. Limits on Search Remedies

In the civil search context during this early part of our history,
the Framers strongly and persistently discouraged suits against
governmental officers through the statutory implementation of
numerous procedural obstacles that claimants had to overcome.146

Not all of these procedural obstacles undermined suspicion as a
Fourth Amendment protective mechanism. For example, the
Framers' statutes sometimes deprived even successful claimants of
costs if the judge made a probable cause certification,' 47 and in other
instances placed the burden of proof upon the claimant if a judge
determined that probable cause had been present.1 4

' Because these
obstacles were triggered only if probable cause had supported the
search, they were consistent with the notion of using suspicion as a
Fourth Amendment protective concept.

However, in numerous other instances the Framers imposed
procedural obstacles that made it harder to access search remedies,
and when they did so the result was to undermine suspicion's
protective function. This is because, in these instances, the proce-
dural obstacles applied regardless of suspicion. These procedural
obstacles applied even if the search had been wrongful either due to
a suspicion deficit, that is, some level of suspicion had been present
but not enough to meet the required threshold, or even due to a
complete lack of suspicion. The laundry list of these procedural
obstacles that the Framers favored included: (1) authorizing officers
to plead the general issue;149 (2) authorizing them to plead the
President's rules in defense, or to submit into evidence the statutory
act and its authorization for civil searches, as well as "any special
matter";50 (3) granting successful defendants double or even treble
costs;151 (4) authorizing the court to summarily adjudge the case;" 2

and (5) allowing removal of a case from state court even after
judgment, with the federal court then proceeding de novo. 53 It is

146. Arcila, The Framers'Search Power, supra note 46, at 414-20.
147. Id. at 417-18.
148. Id. at 418-19.
149. Id. at 414-16.
150. Id. at 416.
151. Id. at 417.
152. Id. at 420.
153. Id.
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perhaps telling that the Framers chose to implement these proce-
dural obstacles without reference to suspicion given that they
clearly knew how to safeguard suspicion's protective role when
implementing such obstacles.'

d. Successful-Search Immunity Defense

Professor Amar has asserted that the common law recognized a
successful-search immunity defense, 155 and though this assertion
has been challenged, he appears to be correct. The historical
evidence indicates that under the common law, success immunized
the initial deficiencies in a search, including a lack of a warrant or
even suspicion. The common law did so by providing an immunity
defense to a trespass action when stolen goods or contraband were
found. During the Framers' era, guidance to this effect was found in
a leading British treatise'56 and was ubiquitously reiterated in both
British and American manuals for justices of the peace.'57 A leading
British case from 1728 arguably agreed with this guidance. 5 ' The
language that was used in these authorities made it crystal clear
that the successful-search immunity defense applied in common law
contexts (stolen goods) as well as statutory contexts (contraband

154. See supra text accompanying notes 147-48.
155. Amar, Fourth Amendment, supra note 9, at 767 ("At common law, it seems that

nothing succeeded like success. Even if a constable had no warrant, and only weak or
subjective grounds for believing someone to be a felon or some item to be contraband or stolen
goods, the constable could seize the suspected person or thing. The constable acted at his
peril. If wrong, he could be held liable in a damage action. But if he merely played a hunch
and proved right-if the suspect was a felon, or the goods were stolen or contraband-this ex
post success apparently was a complete defense.").

156. 2 HALE 1800, supra note 10, at 151 (stating that, "[i]f the door be shut" and not opened
upon request, "the officer may break open the door" without punishment "if the stolen goods
be in the house"); accord 2 HALE 1736, supra note 10, at 151. Hale also made a similar point
in the context of a hue-and-cry search. See infra note 195.

157. Arcila, The Framers'Search Power, supra note 46, at 373 & n.34.
158. In Leglise v. Champante, which involved a claimant's challenge to a customs officer's

seizure of wine, the court stated that "the officer seizes at his peril, and ... a probable cause
is no defense." (1728) 93 Eng. Rep. 871, 871, 2 Strange 820, 820 (K.B.) (emphasis added). The
court clearly rejected probable cause as an immunity standard. Though debatable, its
reference to "at his peril" suggests that the court agreed that immunity was dependent upon
successfully seizing contraband. See infra note 195 and accompanying text.

I have previously noted that the Leglise probable cause ruling might be incorrect because
the reporter includes a notation identifying an applicable statute that contained a probable
cause safe harbor. Arcila, The Framers' Search Power, supra note 46, at 374 & n.36 .
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evading regulatory statutes), and also to houses.159 This would have
seemed a familiar doctrine in the Framers' era. During colonial
times, colonists had bitter experience with writs of assistance.16 °

There is reason to believe that this experience would have familiar-
ized them with a successful-search immunity defense because, as
Professor Amar has explained, it appears that writs offered
immunity only if a search had been successful. 161

Professor Davies does not believe that the common law recognized
this immunity defense, at least in connection with house searches.162

His conclusion is based upon two factors. First, Davies asserts that
Professor Amar provides no evidence in support of the claim that a
successful-search immunity defense existed. Second, Davies relies
upon five cases to disprove the defense. The best reading of all the
evidence, however, indicates that Davies is mistaken.

Davies writes that "Professor Amar has asserted the existence of
a broad 'ex post success justification' for searching for and discover-
ing stolen goods or contraband-but has not identified any support-
ing authority."'163 This is a grudging view, and it depends heavily
upon how Davies limits it to the search context. Specifically, Amar
does provide supporting authority for his ex post success justifica-
tion, but it concerns principally the seizure or arrest contexts.164 He
does cite other authorities in an attempt to support a successful-
search immunity defense, but (as he himself acknowledges) they do
not provide direct support for that proposition. As to searches, he
cites three British decisions, 65 all of which were part of the famous

159. See Arcila, The Framers' Search Power, supra note 46, at 373 n.34 (citing sources that
refer variously to breaking down the doors of a house to search for stolen goods, as well as to
authorizations to enter houses to search for and seize "run goods [i.e., contraband] ... at the
[ peril of finding some there").

160. Arcila, In the Trenches, supra note 11, at 10-12.
161. Id. at 11 n.31 (noting this possibility, and admitting that earlier I had failed to

recognize it).
162. Davies, Original Fourth Amendment, supra note 10, at 647-48 & nn.278-79.
163. Id. at 647.
164. For example, Amar cites several authorities in support of an ex post success defense

in the arrest context, such as Hawkins's leading English treatise as well as three state court
decisions from the 1800s. Amar, Fourth Amendment, supra note 9, at 767 nn.30 & 33. Davies
agrees with Amar that the common law recognized "an 'ex post success defense' to trespass
for felony arrests." Davies, Original Fourth Amendment, supra note 10, at 647 n.278.

165. Amar, Fourth Amendment, supra note 9, at 767 & n.31.
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