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Although some elite Mormon women spoke out in favor of polyg-
amy,'?? one particularly noteworthy woman began railing against the
practice: Ann Eliza Young, one of Brigham Young’s wives.!28 In 1873,
Ann Eliza Young sued her husband for divorce and began a speaking
tour against the practice of polygamy.!?°

By the mid-1870s, and once the women’s suffrage question had
been rendered moot for anti-polygamists,'3© the Mormons realized that
their best strategy perhaps lay in judicial recourse, rather than in Wash-
ington.!3! At the same time, buoyed by the publicity and prominence of
Ann Eliza Young, Congress passed a law that would place the Mormons
on a collision course with Supreme Court review.!32

In 1874, Congress enacted “An act in relation to courts and judicial
officers in the Territory of Utah.”!33 This act, known as the Poland Act,
revoked the jurisdiction of the Utah county courts in all civil, criminal,
and chancery affairs other than divorce.!34 The county probate courts had
Mormon ecclesiastical leaders as judges, and the Mormons would bring
their cases to these courts, eschewing the federal district courts in the
region.!3% The Poland Act stripped these courts of much of their jurisdic-
tion,'3¢ instead granting exclusive jurisdiction to the district courts for
any matter involving a sum of money greater than $300.'37 Most signifi-
cantly for anti-polygamists, the Act provided that polygamy convictions

127 4.

128 Id. at 112.

129 See id. (describing Ann Eliza Young’s tour as “one of the most spectacularly success-
ful lecture tours of the nineteenth century.”).

130 Elisha, supra note 63, at 54. But see Nancy L. Rosenblum, Democratic Families: “The
Logic of Congruence” and Political Identity, 32 HorsTrRA L. Rev. 145, 162 (2003) (stating
that suffragettes Elizabeth Cady Stanton and Susan B. Anthony opposed federal anti-polygamy
legislation).

131 Harpy, supra note 47, at 44 (stating that the Mormons expected the Reynolds case 1o
be a “turning point” in their favor).

132 Gorpon, supra note 29, at 112-13 (stating that Ann Eliza Young’s tour fueled a
“grounsdwell of antipolygamy sentiment” that was instrumental in the passage of the Poland
Act).

133 Ch. 469, 18 Stat. 253 (1874).

134 Id. at § 3. Stripping courts of jurisdiction has been recognized as a tactic to achieve
desired political results. See, e.g., LARRY D. KRAMER, THE PEOPLE THEMSELVES: POPULAR
CoNSTITUTIONALISM AND JupiciaL ReviEw 249-50 (2004); Barry Friedman, The History of
the Countermajoritarian Difficulty, Part II: Reconstruction’s Political Court, 91 Geo. LJ. 1,
22 (2002) (discussing jurisdiction-stripping during Reconstruction); Larry D. Kramer, The Su-
preme Court 2000 Term Foreword: We the Court, 115 Harv. L. Rev. 4, 117 (2001) (noting
jurisdiction-stripping by Congress); Aaron Jay Saiger, Constitutional Partnership and the
States, 73 ForbHam L. Rev. 1439, 1459 (2005) (noting jurisdiction-stripping at the state
level).

135 See GOrRDON, supra note 29, at 94-95, 111 (describing structure and power of probate
courts).

136 See Poland Act § 3.

137 14
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could be appealed to the United States Supreme Court.!38 Once the Act
took effect, federal prosecutors began arresting Mormon leaders en
masse. 39

3. United States v. Reynolds: A Test Case of the Morrill Act

Congress provided both the jurisdictional hook and the motivation
for the Mormons to set in motion the case of George Reynolds. Reynolds
was not just any member of the LDS Church caught in the political battle
between the nation and the Utah Mormon community;!4? he was the per-
sonal secretary to Brigham Young, and was specifically chosen to be the
test case for the constitutionality of the Morrill Act.!4!

Reynolds was a young and handsome man,!4? and had only married
his second wife a few months prior to the test case.!*> Reynolds was not
a significant Church leader, but he held a respected position within the
Church.'#* He was selected to counter the public image of polygamy as
that of an older man marrying many young girls.!4>

George Q. Cannon, a territorial delegate and Mormon leader, ar-
ranged a deal with U.S. Attorney William Carey that Reynolds would
provide the information for his own indictment.!#¢ In exchange, Carey
would drop the charges against Cannon and other leaders and would
waive all “infliction of punishment” on Reynolds, should a conviction be
procured and upheld.'#” According to George Reynolds’s diary, Cannon
assured the Mormon leadership that the first polygamy conviction would
“be overturned in any event.”!48

The trial of George Reynolds was bizarre for a test case. Proving
polygamy without the cooperation of witnesses is exceptionally difficult,
because there are no official records for multiple marriages.!4® When

138 [d. (“A writ of error from the Supreme Court of the United States to the supreme court
of the Territory shall lie in criminal cases, where the accused shall have been sentenced to
capital punishment or convicted of bigamy or polygamy.”).

139 GorpoN, supra note 29, at 113,

140 HaRrpY, supra note 47, at 44 (stating that Reynolds became the test case upon the
request of his superiors).

141 Gorpon, supra note 29, at 114,

142 Sarah Barringer Gordon, The Mormon Question: Polygamy and Constitutional Con-
flict in Nineteenth-Century America, 28 1. Sup. Ct. Hist. 14, 23 (2003) (stating that Reynolds
was young and handsome).

143 BiGLER, supra note 58, at 302 (noting that Reynolds had married his second wife in
August 1874, three months before his indictment in October of that year).

144 ARrINGTON & BITTON, supra note 30, at 180.

145 GoRpON, supra note 29, at 114 (stating that Reynolds “belied the stereotype” of Mor-
mon polygamists).

146 |4

147 |4

148 I4. at 119.

149 [d. at 114.
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Cannon and Reynolds set up the test case, they had submitted a list of
witnesses who would have testified to establish his polygamous prac-
tice.'50- Yet by the time the trial occured six months later, many
Mormons were convinced that the federal judges and prosecutors had
reneged on the deal, so they denied any knowledge of Reynolds’s marital
situation.!5!

Just when it appeared that convicting Reynolds would prove impos-
sible, a non-Mormon lawyer suggested calling Amelia Jane Schofield,
Reynolds’s second wife, to the stand.!52 Schofield had not been on the
Reynolds witness list, nor had she been coached by defense counsel.!s3
She was also visibly pregnant.'>* Schofield testified that she had married
Reynolds. 55

After Schofield’s testimony, the defense conceded that Reynolds
had been practicing polygamy and shifted its arguments to defending po-
lygamy because of its significance to the Mormon religion.!¢ The judge
ruled that these arguments were irrelevant, and after half an hour of de-
liberating, the jury found Reynolds guilty under the Morrill Act.!5?

After a series of appeals, United States v. Reynolds made its way to
the United States Supreme Court,!>® the very court that found itself to be
the federal check on congressional overreaching in its Reconstruction en-
actments.!5® Both sides recognized the importance of this decision.!60
The Church hired a Democrat of prominence to argue the case for Reyn-
olds: George Washington Biddle, the dean of the Philadelphia bar.!¢!
The Hayes administration dispatched the Attorney General, Charles Dev-
ens, a strong Republican, to represent the United States.!62

While Reynolds is cited today for its interpretation of the First
Amendment,'63 the primary thrust of Biddle’s argument before the Su-

150 [d. at 115.

151 J4

152 BiGLER, supra note 58, at 303.

153 GorpoN, supra note 29, at 115.

154 14

155 BIGLER, supra note 58, at 303.

156 GorpoN, supra note 29, at 115.

157 14,

158 ARRINGTON & BrrroN, supra note 30, at 180.

159 The Slaughter-House Cases, 83 U.S. 36 (1873).

160 See GoRDON, supra note 29, at 119 (stating that the Mormons hoped the Supreme
Court would “rescue their embattled constitutional rights”); BIGLER, supra note 58, at 305
(stating that Reynolds was “a target of intense public interest” who was “reviled or praised
across the nation” when his appeal was argued).

161 GorpoN, supra note 29, at 119,

162 [d (stating that having the Attorney General argue the case himself was “a clear indi-
cation of the importance the Hayes administration attached to the case”).

163 See, e.g., William N. Eskridge, Jr., A Jurisprudence of “Coming Out”: Religion, Ho-
mosexuality, and Collisions of Liberty and Equality in American Public Law, 106 YaLe L.J.
2411, 2422-28 (1997) (analyzing First Amendment aspects of Reynolds).
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preme Court was one based on federalism: that the Morrill Act exceeded
congressional authority to regulate the territories.!®* Article 4, Section 3
of the Constitution grants Congress the power to “make all needful rules
and regulations respecting the territory or other property belonging to the
United States.”?65 Biddle argued that “needful rules” meant those rules
needed to protect the national interest, rather than to intervene with local
authority.'66

Although perhaps correct as an interpretation of the Constitution,!6”
the problem with Biddle’s argument is that it was precisely the grounds
on which the Supreme Court had decided the Dred Scott case in 1857
and invalidated congressional ability to restrict slavery in the territo-
ries.!68 The controversial decision had been blamed for causing the Civil
War,'%® and even the Supreme Court of the Reconstruction era, which
had closed the door on interpretations of the Fourteenth Amendment that
would have significantly expanded federal powers,'7° would have been
wary of the political landmine that such a ruling would create.!”! Given
the extent to which polygamy regulation was a pretext for other nine-
teenth century legal and political issues, any legal argument linking regu-
lation of polygamy to regulation of slavery could only harm the
polygamists’ cause.

Devens, on behalf of the government, focused his arguments solely
on polygamy, morality, and humanitarianism.!’> He focused on the
atrocities that would occur should Mormon polygamists be allowed to
continue their practices.!”? The one issue Devens did not address was the
federalism question that Biddle primarily relied upon.!74

The Supreme Court, though, agreed with Devens, finding that the
Mormons had no constitutional right to engage in polygamy,!”> and side-
stepped the federalism question altogether by assuming that Congress

164 GorpoN, supra note 29, at 123.

165 1J.S. ConsrT. art. IV, § 3.

166 GorpoN, supra note 29, at 123.

167 See, e.g., Allison H. Eid, The Property Clause and New Federalism, 75 U. CoLo. L.
Rev. 1241, 1242 (2004) (arguing that the “needful rules” clause limits congressional power
significantly).

168 GorboN, supra note 29, at 124.

169 J4.

170 [d. at 125. See United States v. Stanley (Civil Rights Cases) 109 U.S. 3, 11 (1883)
(holding that the Fourteenth Amendment applied only to state action); Plessy v. Ferguson, 163
U.S. 537 (1896) (incorporating the “separate but equal” doctrine into the Fourteenth
Amendment).

171 Gorpon, supra note 29, at 124 (describing Biddle’s arguments as “dangerous”™).

172 Id. at 126.

173 |d. Devens also referenced the 1857 massacres, which had been revived earlier in the
1870s with the capture of one of the Mormon ringleaders. /d.

174 Id. at 126.

175 Reynolds v. United States, 98 U.S. 145, 165-66 (1878).
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had the right to pass such a law.!76 Given its first opportunity to interpret
the First Amendment’s religion clauses, the Supreme Court looked to the
foundation era’s enactment of the Bill of Rights to ascertain the original
understanding of that Amendment.!?”

The Reynolds opinion discussed the objectionable laws at the time
of the founding—taxes to support a religion and punishment for lack of
worship or exercising other beliefs.!”® It viewed the Free Exercise and
Establishment Clauses as historical outgrowths of James Madison’s re-
sponse to the virginian effort to fund Christian teachers with his “Memo-
rial and Remonstrance”!’ and Thomas Jefferson’s subsequent bill
establishing religious freedom.!80

After discussing the history of the passing of the First Amendment,
the Court turned its inquiry to the English-colonial era regulation of po-
lygamy, explaining that “[pJolygamy has always been odious among the
northern and western nations of Europe, and, until the establishment of
the Mormon Church, was almost exclusively a feature of the life of Asi-
atic and of African people.”!8! The opinion then detailed the longstand-
ing bar on polygamy in England, punishable first in ecclesiastical courts
and later in civil courts under the statute of James I.!82

Even more important to the Court was evidence of the framers’
views on polygamy: the very same state of Virginia that had passed Jef-
ferson’s bill on religious freedom and supported the First Amendment to
the Constitution, had subsequently passed the statute of James I, banning
polygamy.!83 According to the Court, “it may safely be said there never
has been a time in any State of the Union when polygamy has not been
an offence against society, cognizable by the civil courts and punishable
with more or less severity.”!8 Accordingly, the Court concluded, the
framers would have been astounded to discover that the religion clauses
to the Constitution prevented anti-polygamy legislation.'8>

176 Id. at 166.

177 Id. at 162-66.

178 Id. at 162-63.

179 Reynolds, 98 U.S. at 163 (citing to James Madison, Memorial and Remonstrance
Against Religious Assessments, in THE MIND OF THE FOUNDER: SOURCES OF THE PoLrTicaL
THOUGHT OF JAMES MabisoN 9 (Marvin Meyers ed., 1981)).

180 Jd. at 163-64 (referring to Thomas Jefferson, A Bill for Establishing Religious Free-
dom (June 12, 1779), reprinted in 5 The Founpers’ ConstiTuTtioN 77 (Philip B. Kurland &
Ralph Lerner eds., 1987)).

181 4, at 164.

182 Jd at 164-65.

183 Jd. at 165 (“{I]t is a significant fact that on the eighth of December, 1788, after the
passage of the act establishing religious freedom . . . the legislature of that State substantially
enacted the statute of James 1.”).

184 J4

185 I4. (“[I]t is impossible to believe that the constitutional guaranty of religious freedom
was intended to prohibit legislation in respect to this most important feature of social life.”).
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The Court next analyzed the Morrill Act and entertained the ques-
tion “whether those who make polygamy a part of their religion are ex-
cepted from operation of the statute.”!86 The phrasing of this question—
which suggests that a practitioner can choose the dictates of his or her
religion—suggested the ultimate outcome.!87

Creating a distinction that would form the basis of free exercise ju-
risprudence, Justice Waite distinguished between religious beliefs and
actions, finding that the government can enact laws that restrict actions
rather than beliefs.18% The Court offered the example of human sacrifice
to demonstrate that the government can validly restrict religious prac-
tice.'8 The Court continued that allowing religious exemptions from law
“would be to make the professed doctrines of religious belief superior to
the law of the land, and in effect to permit every citizen to become a law
unto himself. Government could exist only in name under such
circumstance.” 190

The rhetoric of the Reynolds decision, for which Justice Waite bor-
rowed whole-cloth from Devens’s arguments, is not only anti-Mormon,
but racist as well.!*! It rejected polygamy as being “almost exclusively a
feature of the life of Asiatic and of African people,” which was deemed
inferior to the practice “among the northern and western nations of Eu-
rope.”192 Justice Waite went on to characterize the Mormon practice of
polygamy as “uncivilized” and comparable to Hindu women being
thrown on the funeral pyre.!®3

The opinion also relied upon and cited favorably to the writing of
philosopher and anti-polygamist Francis Lieber.1*4 Lieber argued that the

186 Id, at 166.

187 The Reynolds opinion has been described as following a “narrow, traditionalist con-
ception of ‘religion’ and placing the Mormons “effectively outside the scope of protected re-
ligion.” David D. Meyer, Self-Definition in the Constitution of Faith & Family, 86 MiInN. L.
REev. 791, 811 (2002) (explaining how during the twentieth century, the Court adopted a more
fluid definition of religious life, yet adhered to a traditionalist conception of ‘family’); see also
June Carbone, Morality, Public Policy and the Family: The Role of Marriage and the Public/
Private Divide, 36 SanTA CLarRA L. Rev. 267, 273 (1996) (placing the Reynolds decision
within the context of the long-standing American view of marriage as connected to religion
and sexual morality).

188 4.

189 y4

190 4. at 167.

191 See Carl E. Schneider, Moral Discourse and the Transformation of American Family
Law, 83 Mich. L. Rev. 1803, 1841 (1985) (referring to the Reynolds decision and Court treat-
ment of the LDS Church more generally as being impossible for modern pluralists to read
without “embarrassment”); Scott Titshaw, Note, Sharpening the Prongs of the Establishment
Clause: Applying Stricter Scrutiny to Majority Religions, 23 Ga. L. Rev. 1085, 1126 n.176
(1989).

192 Reynolds, 98 U.S. at 164.

193 g4

194 Id. at 166.

HeinOnline -- 16 Cornell J. L. and Pub. Pol'y 126 2006-2007



2006] EveryTHING LAwYERS KNow ABouT PoLyGamMy 1s WRoONG 127

existence of polygamy damaged the democratic liberal state.!95 Although
some aspects of Lieber’s analysis regarding the relationship between po-
litical regime and polygamy have survived to the modern era, part of his
reasoning is linked to race-based social evolutionary theory that is dis-
tinct to an older era.'9¢ Lieber objected to polygamy because it made
Caucasians act as though they were “Asiatic” or “African.”!97

4. The Edmunds Anti-Polygamy Act of 1882198

After the Supreme Court upheld the constitutionality of the Morrill
Act, the government was still hampered in its efforts to prosecute polyg-
amy because the problem of proof had not been solved.!®® From 1879 to
1880, the government brought seventy-eight indictments for polygamy, a
scant number given the population size engaged in the practice.?00

But emboldened by the Reynolds decision and exasperated by the
behavior of the “victims” of polygamy-—the women who continued to
support it politically—the Republicans ratcheted up the legal war against
polygamy.2°! Like the Reconstruction of the Union, which had sought to
punish the Confederate South, the “Second Reconstruction” (of the
West) punished the Mormons for their resistance.202

The problems with enforcing the Morrill Act had been twofold.
First, prosecutors could not prove multiple marriages, given the paucity
of formal records,?%3 and, second, Mormon juries would not convict their
peers for polygamy.2% Senator George Edmunds, who chaired the Senate
Judiciary Committee, proposed anti-polygamy legislation—the Edmunds
Act—that would cure both of these defects.205

First, the Edmunds Act prohibited co-habitation, absolving prosecu-
tors of the need to prove an actual marriage.?°® Second, the Act dictated

195 See discussion infra Part III. A. 2.

196 See discussion infra Part 111, A. 2.

197 Kerry Abrams, Polygamy, Prostitution, and the Federalization of Immigration Law,
105 CoLum. L. Rev. 641, 661 n.112 (2003). (“Francis Lieber, in an unsigned article in Put-
nam’s Monthly, identified monogamy as ‘one of the elementary distinctions—historical and
actual—between European and Asiatic humanity’ and claimed that destroying monogamy
would ‘destroy our very being; and when we say our, we mean our race.””) (quoting Francis
Lieber, The Mormons: Shall Utah Be Admitted into the Union? 5 PuTNaM’s MONTHLY 225,
234 (1855)).

198 Edmunds Act, ch. 47, 22 Stat. 30 (1882).

199 See HaRrDY, supra note 47, at 44 (noting that the evidentiary basis for prosecutions
was “impoverished”).

200 GoRDON, supra note 29, at 147,

201 4. at 149.

202 [d. at 149-51 (describing renewed attack on polygamists).

203 HAaRDY, supra note 47, at 44.

204 [4

205 GoRDON, supra note 29, at 151,

206 Edmunds Act, ch. 47, §3, 22 Stat. 30 (1882).
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that any juror in a proceeding for “bigamy, polygamy, or unlawful co-
habitation” could be challenged and removed with “sufficient cause” if:
(1) he “is or has been living in the practice of bigamy, polygamy, or
cohabitation with more than one woman;” or (2) “he believes it right for
a man to have more than one living and undivorced wife at the same
time, or to live in the practice of cohabiting with more than one wo-
man.”2%7 Thus, the Edmunds Act did more than bar polygamists from
juries. Even non-polygamists who merely believed that polygamy would
be acceptable were prohibited from serving on juries.

Moreover, the Act disenfranchised not just polygamists, but also
their wives:

[N]o polygamist, bigamist, or any person cohabitating
with more than one woman, and no woman cohabitating
with any of the persons described as aforesaid . . . shall
be entitled to vote at any election held in any such Terri-
tory or other place, or be eligible for election or appoint-
ment to or be entitled to hold any office or place of
public trust, honor or emolument in, under, or for any
such Territory or place, or under the United States.208

It vacated all elected offices in Utah, purged the polygamists from
the voter registrations, and created a commission to oversee elections.2%?
The prohibitions against polygamists taking office allowed Congress to
refuse to seat Utah territorial delegate George Q. Cannon, architect of the
Reynolds case, who himself was a polygamist.210

After the passage of the Edmunds Act, some 1,300 LDS practition-
ers were prosecuted under various anti-polygamy statutes.?!! From 1871
to 1896, ninety-five percent of the approximately 2,500 criminal cases in
the Utah court records were for sex crimes, such as fornication or big-
amy.?!? Almost all of the sex-related prosecutions and many others in-
volved polygamy.?!3

This “era of prosecutions,” dubbed by Mormons “The Raid” (while
non-Mormons referred to it as “The Crusade”),2'4 began in 1884 with

207 Id. § 5.

208 4. § 8.

209 [d. §9.

210 GoRrpoN, supra note 29, at 153,

211 James M. Donovan, Rock-Salting the Slippery Slope, Why Same-Sex Marriage is Not
a Commitment to Polygamous Marriage, 29 N. Ky. L. REv. 521, 568 (2002). See also estimate
cited in GorpON, supra note 29, at 27 n.16.

212 GoRrpoN, supra note 29, at 155. Gordon describes the total number of indictments for
polygamy-related charges between 1870 and 1891 as being “in the neighborhood of 2,300.”
Id. at 275 n.16.

213 Id.at 156.

214 Id. at 155.
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Clawson v. U.S5.2'5 That case was the first polygamy trial in years and the
first in which the jury had been impaneled under the Edmunds Act.2'6 In
the latter 1880s, the Utah penitentiaries were filled with Mormon
polygamists.?!7

By the middle of the 1880s, the Supreme Court had upheld the voter
registration system created by the Edmunds Act. In Murphy v. Ram-
sey,2!8 the Court held that the Act was not an ex post facto law, as it
only prohibited the continuing conduct of living in a state of bigamy or
polygamy.2'® And federal prosecutors attempted to target Church lead-
ers, who chose a strategy of evasion and hiding “underground.”220

During this era, Mormons began settling in other regions, such as
Arizona, Nevada, Wyoming, and Colorado, and sometimes other coun-
tries, such as Canada or Mexico, to evade the authorities.??! These new
settlements also helped the Mormons spread out during a time when
they were reproducing rapidly and outgrowing Utah.222

5. The Edmunds-Tucker Act of 1887

As “The Raid” continued, and, as locating leaders of the Church
grew increasingly difficult,—George Reynolds and George Cannon were
both among the ‘disappeared’?2>—Congress increased its efforts to target
Mormon women who refused to cooperate and therefore stood in the way
of capturing and convicting Mormon leaders.22*

The Edmunds-Tucker Act??5 stopped short of mirroring an earlier
legislative proposal in which the federal government would have taken
over the regulation of marriage altogether.?2¢ To combat the problem of
these Mormon women, the Act criminalized fornication and adultery

215 114 U.S. 477 (1885); see also ARRINGTON & BITTON, supra note 30, at 181 (stating
that federal judges “launched the first sustained offensive against polygamists™).

216 See id. (stating that the Clawson jury comprised twelve Gentiles); GORDON, supra note
29, at 157 (stating that the Clawson trial was “the first polygamy trial to take place in years”).
Clawson received a more severe sentence—four years in prison and an $800 fine—because of
his his defiance. /d.

217 The irony being that the prosecutions were creating a sex ratio favorable to polygamy.
See discussion infra Part I1.C.

218 114 U.S. 15, 37 (1885).

219 [d. at 41-42. The Supreme Court later upheld anti-polygamy oaths in Davis v. Beason,
133 U.S. 333 (1890).

220 ARRINGTON & BITTON, supra note 30, at 181.

221 Id. at 182 (stating that some leaders sought refuge in Mexico, Canada, and Hawaii);
GORDON, supra note 29, at 158-59, 192.

222 4

223 ARRINGTON & BrITTON, supra note 30, at 181 (discussing Cannon’s situation);
Gorbon, supra note 29, at 159 (discussing Reynolds’ situation).

224 GorpON, supra note 29, at 164.

225 Edmunds-Tucker Act, ch. 397, 24 Stat. 635 (1887).

226 GorpoN, supra note 29, at 166—-67 (describing original proposal).
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(thereby rendering many women criminals) and revoked women’s
suffrage.2??

Within three years of the passage of the Edmunds-Tucker Act,
nearly two hundred Mormon women had been indicted for fornication.?28
However, prosecutors did not press these cases through to conviction.??°
The goal was to arrest and indict these women, often for the purpose of
securing testimony against their husbands.?3¢

The other aim of the Edmunds-Tucker Act was to cripple the
Church itself and to compensate for the government’s failure to capture
and punish the leaders of the LDS Church.?3! The Act disincorporated
the Church and declared its property forfeited to the United States gov-
ernment.?32 Unlike the Morrill Act’s failed efforts to revoke the ordi-
nance that had established the Church’s incorporation, the Edmunds-
Tucker Act provided for a receivership that would manage the Church’s
estate and facilitate the process.233

The Mormons set up a test case under this provision by voluntarily
“surrendering” some real property to Frank Dyer, the anti-polygamist ter-
ritorial officer designated as the receiver for the dissolved corporation.?34
Dyer then “rented” the property back to the Church.?33

Late Corporation of the Church of Jesus Christ of Latter-Day Saints
v. United States reached the Supreme Court in 1888.226¢ The Church chal-
lenged the legality of the Edmunds-Tucker Act’s disincorporation as an
unconstitutional repudiation of a contract, pointing to the thirty-plus year
lag between creation and revocation, and arguing that the Act bestowed
upon the court equitable powers in excess of those constitutionally
permitted.237

According to some reports, the Supreme Court delayed its ruling for
over a year, hoping that the Mormons would capitulate on the polygamy
question.?3# Indeed, Mormon leaders were beginning to fracture on this
issue.23? George Cannon turned himself in and began renouncing polyg-

227 Edmunds-Tucker Act § 3.

228 GorpoN, supra note 29, at 181.
229 J4.

230 4

231 ARrINGTON & BrrroN, supra note 30, at 183 (stating that the Edmunds-Tucker Act
“provided for the legal dismemberment of the church itself”).

232 ]d.; GorpoN, supra note 29, at 206.

233 Compare Morrill Act, § 2, 12 Stat. 501 (1862), with the Edmunds-Tucker Act, § 17,
24 Stat. 635 (1887).

234 GorpoN, supra note 29, at 208-09.

235 4

236 136 U.S. 1 (1890).

237 Id. at 44, 64.

238 (GorpoN, supra note 29, at 211.
239 d.
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amy. He was tried for his own polygamous practice and given a minimal
sentence.?*0 The Church also announced that no new instances of polyg-
amy had been allowed between 1888 and 1889.24!

Still, Mormon internal conflict about proper strategy prevented any
bold declarations,?4? and in 1890, the Supreme Court handed down its
ruling upholding the Act and allowing the disincorporation of the
Church.?#3 The federal campaign to browbeat the Mormons into submis-
sion had reached a pinnacle.

The following year, new Mormon President Wilford Woodruff is-
sued a “Manifesto” counseled from God to abandon the practice of po-
lygamy 244 Within three or four years, most prosecutions of polygamists
had been dropped and polygamists who had been convicted or indicted
were pardoned.?* The confiscated Church property was returned as
well.246

Since 1850, Utah repeatedly tried to gain admission to the Union.247
Six petitions had all been rejected.248 In 1894, Utah was granted a provi-
sional state government?*® and two years later, in 1896, Utah’s petition
for statehood finally succeeded.?’¢ As a condition to admission, the Utah
Constitution declared that “polygamous or plural marriages are forever
prohibited.”25!

6. Concluding Thoughts on the Nineteenth Century

One could reasonably surmise that so many Americans were hostile
to the LDS Church because they objected to its endorsement of polyg-
amy. And, indeed, many Americans opposed the practice of polygamy
during that period.?52

240 [d, at 211-12.

241 [d. at 212.

242 See id. at 212-13.

243 Late Corp. of the Church of Jesus Christ of Latter-Day Saints v. United States, 136
U.S. 1 (1890).

244 ARrrINGTON & BrrTON, supra note 30, at 183-84.

245 GoORDON, supra note 29, at 220.

246 J4.

247 Mark C. Anderson, A Tougher Row to Hoe: The European Union’s Ascension as a
Global Superpower Analyzed through the American Federal Experience, 29 SYrRACUSE J.
InT’L. L. & Com. 83, 105 n.148 (2001).

248 J4

249 Utah Enabling Act, ch. 138, 28 Stat. 107 (1894); ArRrRINGTON & BITTON, Supra note
30, at 244 (stating that in 1894, Congress passed an enabling act “that put Utah on its way to
statehood”).

250 ARrINGTON & BITTON, supra note 30, at 244.

251 J4

252 HaARDY, supra note 47, at 58—59 (discussing popular perceptions of, and opposition to,
polygamy).
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At the same time, though, much of the impetus to the legal crusade
against polygamy seems rooted in the problem of Mormon political con-
tro]?53—the same problem that had hampered Mormon relations with
non-Mormons during the antebellum era in Ohio, Missouri, Illinois, and
Utah.254 The difficulties predated the growth of Mormon steadfast advo-
cacy for polygamy and actual adherence to the practice, and then spiraled
into a feedback loop where Mormons were attacked for being
polygamists and polygamy was attacked because the Mormons practiced
it.

There is some measure of irony in the fact that the Mormons, who
believed that the Free Exercise Clause of the Constitution ought to pro-
tect them from hostile state government actions, sought to avoid this per-
secution by leaving states that were admitted into the Union for the
federally-controlled territories of the West.255 Instead of freeing the
Mormons from regulation, their migration merely triggered federal scru-
tiny and congressional attention,?3¢ which ultimately led to the demise of
Mormon polygamy.257

The Mormons believed in a theo-democratic state, and while they
were inclined to support the First Amendment when it served them on
free exercise grounds, they did not demonstrate any appreciation for the
concept of separation of church and state, affirmatively engaging in at-
tacks on free press on multiple occasions.

Senator Frederick Dubois of Idaho explained:

[Tthose of us who understand the situation were not
nearly so much opposed to polygamy as we were to the
political domination of the Church . . . . There was a
universal detestation of polygamy, and inasmuch as the
Mormons openly defended it we were given a very ef-
fective weapon with which to attack.258

253 Jd. at 255 (noting issue of “Mormon loyalty to the nation and church involvement in
commercial and political affairs”).

254 See generally supra notes 33-43, 52-53, 66-92, and accompanying text (supporting
the idea that antagonism towards Mormons in Ohio, Missouri, Illinois, and Utah, was based in
part on distrust of their political power).

255 GorDON, supra note 29, at 108-09.

256 Nelson Lund, Federalism and Civil Liberties, 45 U. Kan. L. Rev. 1045, 1069 (1997)
(stating that after the Mormons settled in Utah, the federal government began an “extraordi-
nary campaign to destroy the Mormon church”).

257 See id. at 1069-70 (stating that the Mormons had “little choice but to alter their relig-
ious practices™).

258 Harmer-Dionne, supra note 62, at 1324 (citing KLaus J. HANSEN, QUEST FOR EMPIRE:
THe PoLrmicaL KingpooM ofF Gop aND THE CouNnciL ofF Firty IN MormoN History 170
(1967)).
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Mormon theocratic life was at odds with liberal democratic Chris-
tian America.25® Polygamy was only one part of the picture and served as
a proxy and pretext for other debates of the nineteenth century. Indeed,
even when the practice was at its most prevalent, no more than twenty
percent of the Church’s membership practiced polygamy.25° Based on
data of pioneer Mormon families, two-thirds of the men practicing po-
lygamy only had two wives and less than ten percent had four or more
wives.26! Some Church leaders married far more many women, though
some of these marriages were of older widows, in order to support the
women. For example, Brigham Young married one of Joseph Smith’s
widows after Smith was killed.262

The Utah State Constitution itself suggests that polygamy merely
served as the basis for broader objections to the Mormon religion. Unlike
other state constitutions, Utah’s Constitution expressly mandates separa-
tion of church and state with a distinctly nineteenth century phrasing and
with unique prohibitions on the establishment of religion.2¢3 This clause
was also a precondition to Utah’s admission to the Union.264

Had the LDS Church distanced itself from polygamy as soon as the
Civil War ended, but maintained its overall political influence and struc-
ture, it is unclear whether the federal government would have accepted
Utah’s petition for statehood and allowed the Mormons to govern them-
selves within the context of the Constitution and the Union.265 After all,
when women’s suffrage only strengthened the Mormon political
stronghold on Utah, the federal solution was to disenfranchise Mormon
women.266

259 James W. Gordon, Religion and the First Justice Harlan: A Case Study in Late Nine-
teenth Century Presbyterian Constitutionalism, 85 Marq. L. Rev. 317, 413 (2001) (“While
seeking to be left alone to follow their own consciences, free from external imposition, the
Mormons created a community that many nineteenth century Americans considered
theocratic.”).

260 Elisha, supra note 63, at 47 (arguing that plural marriage was a symbol of early Mor-
mon identity).

261 Id. at 51-52.

262 Rickey Lynn Hendricks, Landmark Architecture for a Polygamous Family: The Brig-
ham Young Domicile, Salt Lake City, Utah, 11 Pu. HisToriaN 25, 42 (1989).

263 FEric Biber, The Price of Admission: Causes, Effects, and Patterns of Conditions Im-
posed on States Entering the Union, 46 Am. J. LEcaL Hist. 119, 191 n.304 (2004).

264 4.

265 At least one scholar has argued that the Mormons only became so entrenched in the
belief in polygamy because of how hard the federal government went after them. See Kraus J.
HANSEN, MORMONISM AND THE AMERICAN EXPERIENCE 176 (1981); see also Elisha, supra
note 63, at 53 (“Persecution and media stigmatization by the outside world united Mormons
around the common cause of self-determination, and their vigilance on the subject enhanced
the unique aura of radical peculiarity that surrounded plural marriage in their social
consciousness.”).

266 GORDON, supra note 29, at 168-71.
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Thus, the nineteenth century fight over polygamy was about far
more than polygamy—and often quite less than it too. The Mormons
ultimately capitulated, but with effects that would continue through the
next century.

C. TwenTIETH CENTURY LDS RESPONSES: RENUNCIATION, THE RISE
OF THE FUNDAMENTALISTS & THE RAIDS

1. The Birth of the Fundamentalists

Although Woodruff’s announcement of the Manifesto in 1890 may
have appeased anti-polygamists and precipitated Utah’s admission to the
Union six years later, it would be naive to suggest that all polygamy
simply ended.267

While Church leaders publicly condemned polygamy, they privately
authorized it and some continued to engage in polygamous behavior.268
The Manifesto itself was suspect to the Mormons as religious doctrine,
because it did not follow the customs of other Church documents (e.g., it
was unsigned by leaders and contained a different type of opening state-
ment).2%® In addition, the Manifesto never declared polygamy to be
“wrong;” rather, it stated that because of Congress and the Court’s inter-
pretation of the laws, polygamy should not be practiced.???

The lack of a “real” repudiation was eventually noticed by the anti-
polygamists back in Washington, and in 1904, Congress challenged the
right of Reed Smoot, a U.S. Senator from Utah, to his seat.2’! Smoot was
a monogamous Mormon.?’? Nonetheless, hearings and an investigation
into the matter revealed the extent to which polygamy continued to exist
in the Mormon sphere.?73

In 1904, President Joseph F. Smith issued another Manifesto against
polygamy, though it too was couched in ambiguous terms.?’# Then in

267 See, e.g., HarDY, supra note 47, at 206-32.

268 J4

269 See Mary K. Campbell, Mr. Peay’s Horses: The Federal Response to Mormon Polyg-
amy, 1854-1887, 13 YaLre J.L. & Femmism 29, 51 (2001) (noting Mormon uncertainty about
effect of the Manifesto); Robert J. Morris, “What Though Our Rights Have Been Assailed?”
Mormons, Politics, Same-Sex Marriage, and Cultural Abuse in the Sandwich Islands
(Hawai’i), 18 WoMEeN’s Rrts. L. Rep. 129, 197 (1997) (questioning the Manifesto as a means
of forbidding polygamy).

270 Wilson Woodruff, President of the Church of Jesus Christ of Latter-Day Saints, Offi-
cial Declaration, reprinted in THE DOCTRINE AND COVENANTS OF THE CHURCH OF JESus
CHRIST OF LATTER-DAY SamTs 256-57 (1976).

271 GorpoN, supra note 29, at 235.

272 Samuel R. Olken, The Business Of Expression: Economic Liberty, Political Factions
and the Forgotten First Amendment Legacy of Justice George Sutherland, 10 WM. & MARrY
BiLL Rrs. J. 249, 263 n.64 (2002).

273 GoRrDON, supra note 29, at 235.

274 RicHARD S. VAN WAGONER, MORMON PoLyGamy: A History 173-74 (2nd ed. 1992)
(1986).
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1907, Church leaders released another document rejecting polygamy, af-
ter which leaders who engaged in polygamy or advocated it were re-
moved from their posts and/or excommunicated from the Church.?75 At
this point, the LDS Church embarked on a campaign to disassociate itself
from the practice of polygamy.

Nonetheless, a small group of polygamists, the fundamentalists,
continued to fight for the principle.2’¢ In 1912, Lorin Woolley publicized
an 1886 visitation by Joseph Smith and Jesus Christ to then-LDS Presi-
dent John Taylor.2”? Taylor had held on tightly to his belief in polyg-
amy27® and repudiation had not occurred during his lifetime.??°

According to Woolley, Taylor was instructed not to abolish polyg-
amy and had a revelation from God confirming the validity of polyg-
amy.?8 Taylor bestowed on Woolley and several others the authority to
perform polygamous marriages.28! When Woolley’s statement was pub-
lished in 1929, he was the only living individual to have received this
power from Taylor in 1886.282 Consequently, he became the leader of the
burgeoning fundamentalist movement, and ordained several apostles to
create a leadership structure around him.?83

During the early period of the fundamentalist movement, the LDS
Church was particularly hostile to the fundamentalists and to the practice
of polygamy. In the 1930s, the Church adopted a number of internal
practices against polygamy. First, the Church published The Final Mani-
festo, which condemned polygamy and denounced Taylor’s 1886 revela-
tion as invalid.?84 Next, the Church required its members to sign a
loyalty oath that condemned polygamy.?85 The Church withheld support
for poor polygamous families, refused to baptize children of polygamists
(until the children were grown and willing to denounce the practice), and
encouraged members to report those who attended fundamentalist meet-
ings.286 These efforts stemmed from the desire to centralize “true” Mor-

275 Id. at 180-81

276 Harpy, supra note 47, at 310-11 (describing continued support for polygamy among
some Mormons).

277 IrRwiN ALTMAN & JosePH GINAT, PoOLYGAMOUS FAMILIES IN CONTEMPORARY SOCIETY
44 (1996).

278 HarpY, supra note 47, at 52.

279 ARRINGTON & BrrroN, supra note 30, at 182 (noting Taylor’s death in 1887).

280 ALTMAN & GINAT, supra note 277, at 44. See also HARDY, supra note 47, at 34142
(discussing Taylor’s revelation).

281 ArTMAN & GINAT, supra note 277, at 43.

282 Id. at 44.

283 14

284 Harpy, supra note 47, at 342 (discussing church President Herber J. Grant’s state-
ment of 1933, which repudiated Taylor’s alleged revelation).

285 4, at 343.
286 [,
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mon beliefs and to prevent the fundamentalists from undermining LDS
political gains that had occurred after statehood.

During the 1930s, LDS President Heber Grant announced that the
Church would cooperate in criminal prosecutions of polygamists.287 In
1935, the Utah legislature—largely influenced by the LDS Church—
made cohabitation a criminal felony.288 Accordingly, the legal campaign
against polygamists had shifted from the nineteenth century federal at-
tack on the LDS Church to the twentieth century attack on the fundamen-
talists by not just state and local officials, but also by the LDS Church
itself.

Despite these barriers, the fundamentalists grew in numbers, estab-
lishing communities in both Salt Lake City, Utah and Short Creek—the
latter would be a target of numerous raids by state and federal govern-
ment agents.28% Short Creek is known today by the city names of Hildale,
Utah and Colorado City, Arizona.2?° In 1935, the fundamentalists began
publishing a magazine called Truth that criticized the LDS Church and
cited to nineteenth century Mormon leaders who advocated polygamy.2°1

In the 1940s, the Short Creek fundamentalists established a co-op—
the United Effort Plan—to hold land in trust for the benefit of the com-
munity.292 The Plan operated similar to the nineteenth century LDS
Church corporation, which was based on communal ownership of
property.

The first raid on Short Creek occurred in 1935 when Arizona law
enforcement arrested the fundamentalist prophet John Barlow and two
other men and three of their wives.?3 Although the charges against Bar-
low and two of the women were dismissed, the other men were convicted
of cohabitation and imprisoned for one year.2%4

By 1944, the government escalated its enforcement efforts against
the fundamentalists. In a raid significant enough to garner the attention of
Life magazine, the federal government combined forces with state au-
thorities in Utah, Arizona, and Idaho to arrest forty-six men and women
on charges of cohabitation, white slavery (under the Mann Act), mailing

287 Ken Driggs, ‘This Will Someday Be the Head and Not the Tail of the Church’: A
History of the Mormon Fundamentalists at Short Creek, 43 J. CHurcH & St. 49, 58 (2001).

288 HarDY, supra note 47, at 343.

289 See ALTMAN & GINAT, supra note 277, at 44-45 (explaining the establishment,
growth, and development of the Short Creek fundamentalist group).

290 Driggs, supra note 287, at 50-51.

291 HarpY, supra note 47, at 341.;

292 ALTMAN & GINAT, supra note 277, at 45; see also Driggs, supra note 287, at 64.
293 ALTMAN & GINAT, supra note 277, at 46; see also Driggs, supra note 287, at 61 fn.61.
294 A1TMAN & GINAT, supra note 277, at 46; see also Driggs, supra note 287, at 61.
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