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the law of the Eighties, it could be described as the decade in
which law and morality parted company.>! It might be more ac-
curate still to describe it as the decade in which certain values
traditionally associated with the ideology of a free market system
and capitalism reemerged and assumed dominance in politics and
legal theory.>2 It was a time when theoretically, at least, we
seemed to move from a concern with reciprocal obligation and
mutual responsibility to autonomy, self reliance, and loyalty.53

embarrassment for many of us, including many members of the judiciary. See,
e.g., Andrew G.T. Moore, The 1980s — Did We Save the Stockholders While
the Corporation Burned?, 70 WasH. U. L.Q. 277 (1992).

The moral proscription of greed or avarice may look inward in the belief that
this sort of self indulgence is bad for one’s soul or it can focus outward on the
effect such behavior has on others. See, e.g., ORSON SCOTT CARD, 1 THE
MEMORY OF EARTH: HOMECOMING 175 (1992) (The “memory” of the earth is
described as “[a] family sitting at a huge table, covered in food, eating
ravenously, then leaning over and vomiting on ragged beggars that clung
hopelessly to the legs of their chairs. ... Surely no one ever would be so
morally bankrupt as to eat more than he needed, while others were dying of
hunger before their [sic] eyes!”). A work of fantasy might seem irrelevant to a
discussion of contemporary business ethics, but consider the current
controversy over executive salaries. There is no doubt that some of the
indignation of some of the critics of executive compensation is prompted by
the belief that executives have been greedy and such greed seems especially
wrong when it occurs while others are suffering. See, e.g., Geoffrey Colvin,
How To Pay the CEO Right, FORTUNE, Apr. 6, 1992, at 60.

51. The discussion of the separation of law and morality as a
Jjurisprudential issue has a longer history. See, e.g, H.L.A. Hart, Positivism
and the Separation of Law and Morals, 71 HARv. L. REv. 593 (1958)
(explaining what the utilitarians and positivists like Bentham and Austin did
and did not mean by separation of law and morality); POUND, supra note 11,
at 16; see also FULLER, supra note 11, at 187 (clarifying the author’s
definition of the relation between law and morality).

52. See generally infra notes 57-61 and accompanying text (the discussion
of the law and economics movement). As one critic noted, “[iJn philosophical
terms, [law and economics] is a discredited form of analytical positivism and a
throwback to the legal formalism and conceptionalism of the nineteenth
century seeking to impose hidden and a priori set of theological postulates on
reality.” John J. Flynn, The Jurisprudence of Corporate Personhood: The
Misuse of a Legal Concept, in SAMUELS & MILLER, supra note 38, at 135.

53. See Lyman Johnson, Individual and Collective Sovereignty in the
Corporate Enterprise, 92 CoLUM. L. REv. 2215 (1992) (comparing two
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1993] JEWISH BUSINESS ETHICS 509

Somewhere along the way, between the development of a mar-
ket economy, the transformation of society by the Industrial
Revolution, and most recently, the displacement which has oc-
curred as we enter what some call the Information Age,>* the ac-
quisition of wealth became a moral imperative.

I remember being surprised, when I was in practice, by a
young associate, a fundamentalist Christian, who volunteered his
opinion on my prospects for success in the firm. With the best of
intentions, my colleague advised me that I was not “sufficiently
motivated by greed.” It sounded like some sort of personal fail-
ing, some moral delict on my part. Avarice had ceased to be one
of the seven capital sins and instead had become a virtue.

In academia, I heard echoes of this sentiment in the work of the
proponents of law and economics.”® Significant legal debates
were phrased in terms of wealth maximization and efficiency.36
Legal scholars seemed less concerned with issues of harm or
fault; with principles of justice and equity; with the idea of duty

approaches to corporate law found in FRANK H. EASTERBROOK & DANIEL
FISCHEL, THE ECONOMIC STRUCTURE OF CORPORATE LAw (1991) and
ROBERT N. BELLAH ET AL., THE GooD SoCIETY (1991)).

54. In the Information Age in American society, information or knowledge
replaces matter and energy as the primary resource as our society moves from
an industrial economy to one which is post-industrial or an “information
economy.” Rashi Glazer, Marketing in an Information-Intensive Environment:
Strategic Implications of Knowledge as an Asset, J. OF MARKETING, Oct.
1991, at 1 (citing DERRICK BELL, THE COMING OF THE POST INDUSTRIAL
SocCIETY (1973)).

55. Virtually every contracts or corporation textbook includes material
discussing the economic analysis of legal rules. In addition, a number of texts
which focus on the theory and its application in various contexts have
appeared. For some of us it all began with Judge Posner, see RICHARD POSNER
ECONGMIC ANALYSIS OF THE LAW (3d ed. 1986), and David Barnes and Lynn
Stout, see DAVID W. BARNES & LYNN A, STOUT, CASES AND MATERIALS ON
Law (1992) and DAVID W. BARNES & LYNN A. STouT, ECONOMICS, THE
EcoNOMICS OF CONTRACT LAW (1992) [Hereinafter BARNES & StoOUT,
CONTRACT].

56. One of the most recent examples is the debate over the contractarian
theory of corporate law. See generally Thomas Lee Hazen, The Corporate
Persona, Contract (and Market) Failure, and Moral Values, 69 N.C. L. Rev.
273 (1991); Johnson, supra note 53.
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or responsibility based on privilege, the idea of noblesse oblige,
than they were with protecting property, privilege, and power.
The scholarly journals were saturated with articles about the ways
in which the legal system did or could maximize wealth, produce
efficiency, and pareto superior exchange.57 With their argument
for the modification of existing legal doctrine and their interpre-
tation of statutes, they sought to transform the world into their
economic model: an ideal world where wealth is maximized,
moving from a less valued use to a more valued use; where all
human beings are motivated by economic considerations and the
market is propelled by the collective force of separate, rational,
economic choices.>8

Law and economics has transformed our understanding of the
role of the law and of lawmakers. It is a legal theory which has
many of the attributes of a religious movement including the fer-

57. See Hazen, supra note 56, at 275-78 nn.11-26 (summarizing the use of
economic theory in recent legal scholarship); Theresa A. Gabaldon, The
Lemonade Stand: Feminist and Other Reflections on the Limited Liability of
Corporate Shareholders, 45 VAND. L. REv. 1387, 1403-12 nn.86-145 (1992)
(describing the literature and arguments found in economic analysis of limited
liability companies).

58. I do not mean to discount the work of the many who have used the
language of law and economics to explain or justify results which might have
been explained in moral terms in the past. Nor am I critical of those like Guido
Calabresi whose work on risk allocation and the law reveals much about the
inequalities that exist in our society while discussing in a meaningful way
values which are not quantifiable. See, e.g., GUIDO CALABRESI, IDEAS,
BELIEFS, ATTITUDES AND THE LAW: PRIVATE LAW PERSPECTIVES ON A
PuBLIC LAW PROBLEM (1985); ROBERT C. CLARK, CORPORATE LAW (1986)
(norms governing behavior of others and need for trust as efficient); Anthony
T. Kronman, Paternalism and the Law of Contracts, 92 YALE L.J. 763 (1983)
(presents arguments to justify parentalism in contract law). Although 1 have
reason to quarrel with some of the rhetoric and decisions of Dean Robert C.
Clark, I admire his hornbook on corporate law because it speaks in terms of
the norms that govern the behavior of shareholders and managers.

More recent scholarship attacks some of the assumptions contained in law
and economics. See, e.g., Richard H. McAdams, Relative Preferences, 102
YALE L.J. 1, 3 n.4 (1992) (citing articles discussing altruism and positive
interdependence). Mr. McAdams employs a number of social sciences in an
examination of the negative interdependence which makes the individualistic
assumptions of neo-classical economic theory inappropriate. Id.
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vor of its adherents and the convictions of its converts in their
unabashed attempts to spread the good word.S® The analogy
should end there, for the movement, while it is driven by ideals
which have tremendous social, political and some would say,
moral implications, has made the claim that economic analysis is
“neutral,” devoid of moral content.60

59. According to two economists, Ronald Coase, Judge Posner, and Guido
Calabresi are a triumvirate whose work began the law and economics
movement. See Werner Z. Harsh & Evan QOsborne, Law and Economics
Valuable But Controversial, 17 Law & Soc. INQ. 521 (1992). Another
principal advocate for the law and economics approach has to be Henry
Manne, currently the Dean of George Mason Law School. His Law and
Economics Center has been in existence for 18 years, and during that time
approximately 500 law professors and 400 federal judges have participated in
two week institutes on law and economics. Program for Summer Curriculum,
Twenty-Fourth Economics Institute and Basic and Advanced Courses on
Quantitative Methods, Dartmouth College, Hanover, N.H., at 3 (conducted by
George Mason Univ., Law and Economics Center) (on file with author).

I am not the first to see the resemblance to religious fervor. See, e.g.,
Johnson supra note 53, at 2217 n.13 (quoting ALAN WOLFE, WHOSE KEEPER?
SOCIAL SCIENCE AND MORAL OBLIGATION 36 (1989)) (“‘Chicago school
economists have become missionaries. They have an idea about how the world
works. This idea seems to apply in some areas of life. It therefore follows,
they believe, that it ought to apply in all.’”). The law school which is most
closely associated with the law and economics movement is the University of
Chicago and, in fact, the reference to Chicago has become a way of identifying
the brand of economics used by a particular scholar.

60. Law and economics makes much of the fact that it does not judge the
content of people’s choices. The outrage many feel when issues of morality are
dealt with in this neutral way is epitomized by a tongue in check article by
Sidney Del.ong, A Modern Proposal, 42 J. LEGAL ED. 127 (1992). The author
compares Elisabeth M. Landes & Richard A. Posner, The Economics of the
Baby Shortage, 7 J. LEGAL STUD. 323 (1978) (on infertility and private
adoption) with Jonathan Swift, A Modest Proposal for Preventing the Children
of Ireland From Being A Burden to Their Parents or Country (1729), reprinted
in 5 ENGLISH MASTERPIECES: THE AUGUSTANS 82 (Maynard Mack ed.,
1950).

Law and Economics is “neutral” then in the sense that the emphasis on
individual choice treats human values as “tradable commodities.”™ P. John
Kozyris, In the Cauldron of Jurisprudence: The View From Within the Stew,
41 J. LeGgaL ED. 421, 436 (1991). But law and economics is not valueless. In
fact, certain values are embedded. It is a theory which supports the
“institutions of private property and a free exchange economy.™ /d. It proceeds
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512 TOURO LAW REVIEW [Vol 9

While almost every textbook in contracts and corporations now
includes materials which describe law and economics theory and
its application in particular cases, few of them disclose the value
choices that are implicit in the method.®! As a consequence, we
now have a generation of law school graduates who have been
instructed in the law and economics approach to legal analysis,
many of whom have been indoctrinated in this new morality; a
morality which focuses exclusively on progress, efficiency, and
profits.

The neutrality of economic principles appears consistent with a
secular approach to law, the disavowal of natural law principles
and the creation of a legal system capable of mediating between
and among people who may be profoundly religious or pro-
foundly irreligious.? In contrast to the treatment of economic

on the assumption that “economic pluralism undergirds political democracy
and sustains personal autonomy and human rights.” Id.

61. See Gary Lawson, Efficiency and Individualism, 42 DUKE L. REv. 53,
53-54 nn.2-8 (1992) (discussin pervasiveness of law and economics in legal
scholarship and in the curriculum at law schools). For an example of the way
in which law and economics might be presented in a textbook which is not
organized around or infused with law and economic theory see ROBERT W.
HAMILTON, CORPORATIONS INCLUDING PARTNERSHIPS AND LIMITED
PARTNERSHIPS 558-72 (4th ed. 1990). Professor Hamilton includes a number
of selections from longer articles in a chapter about the social responsibility of
corporations. /d. Unfortunately, the students must derive their understanding
of the position of those who advocate moral reform from the characterizations
provided by the critics of this position. See excerpt from Richard A.
Rodewald, The Corporate Social Responsibility Debate: Unanswered
Questions About the Consequences of Moral Reform, 25 AM. BUS. L.J. 443
(1987) (discussing theories advanced in CHRISTOPHER D. STONE, WHERE THE
LAW ENDS: THE SOCIAL CONTROL OF CORPORATE BEHAVIOR (1975), and
Christopher D. Stone, Corporate Regulation: The Place of Social
Responsibility, in CORRIGIBLE CORPORATIONS, supra note 38, at 30).

62. 1 am not a student of comparative religion, but I imagine there might
be a problem with reliance on the non-sectarian label to immunize ceremonial
prayers from attack on Constitutional grounds. The idea that certain prayers
are non-sectarian may work when we are concerned about preferring Christians
to Jews or one denomination of Christianity over another. I am not certain that
it works if certain Eastern religions, for instance, have some other convention
for the expression of faith, a convention which might not involve the same
conception of “prayer.” See, e.g., Linda Saslow, School Accepts Moslem and
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exchange, the courts have acknowledged and affirmed the influ-
ence of religion and concepts of morality on laws with respect to
human sexuality. In Bowers v. Hardwick,%3 the Supreme Court
explicitly adopted an approach to human rights, and human dig-
nity and personal privacy which located and limited fundamental
liberties to those which had a “‘history and tradition’” of this na-
tion,%¢ while Chief Justice Burger’s concurring opinion found
support for sodomy laws in “Judeo-Christian moral and ethical
standards.”65

Jewish Business Ethics would be an eye opener for those who
have compartmentalized religion and relegated it to the sphere of
personal and social relationships. I would put it on the required
reading list of those who believe that the Judeo-Christian tradition
provides the moral and ethical foundation for American law.
They might be surprised to find just what that tradition is.

Buddhist Holidays, N.Y. TIMES, Oct. 4, 1992, at 6 (discussing change in
school holidays because of increase in number of Moslem and Buddhist
students in New York). The article lists the following religions recognized by
one Long Island school district: Buddhist, Bahai, Christian, Hindu, Islamic,
Jewish, Jain, Mormon, Eastern Orthodox, Protestant, Catholic, Sikh, Shinto,
and Theravada Buddhist. Jd. The increase in the numbers of Pakistanis and
Koreans, to cite only two examples of the changing demographics in the
United States, should change the discussion of religion by the federal courts. I
assume that even Justice Scalia might have to acknowledge the
inappropriateness of labeling a prayer “non-sectarian,” assuming that all
religions share a belief in a single supreme being or that everyone else is a
“non-believer” only mildly inconvenienced by sitting throngh such a prayer.
See generally Schweitzer, supra note 41.

Pound offers an historical explanation for natural law theory: it was a
reaction by the Greek city states to pluralism. The cynicism which followed
the discovery of competing systems was followed by an attempt to identify
“universal” rules for human behavior analogous to the rules which were
thought to govern the natural world. POUND, supra note 11, at 14, There is
comfort in the idea that we are not the first nation to deal with issues of
diversity or pluralism; that the cynicism about values which we have witnessed
is a normal reaction to the knowledge of diversity as is the search for
universality.

63. 478 U.S. 186 (1986).

64. Id. at 192 (quoting Moore v. East Cleveland, 431 U.S. 494, 503
(1977) (Powell, J., concurring)).

65. Id. at 196 (Burger, C.J., concurring).
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This book suggests that the efforts to understand the relation-
ship between law and morality have been misdirected. The ten-
dency on the part of our judiciary to invoke tradition and culture
in their approach to moral issues involving human sexuality
stands in marked contrast to the “neutrality” of the law with re-
spect to economic exchange. Perhaps Justice White and the other
Justices who remain on the Supreme Court, such as Chief Justice
Rehnquist and Justice O’Connor, should read Meir Tamari’s
book. They might find the discussion of the fall of S’dom in-
structive.®6 It is a biblical event that is used to illustrate the
extent to which the “unraveling of the entire social fabric” begins
with economic sin.®7 In the case of S’dom, it was the “collective
refusal to utilize wealth to alleviate suffering” which doomed the
inhabitants of that city.68

The right to engage in particular sexual practices might not be
part of the official “history or tradition” of this society. In fact,
we might concede the opposite is true, intolerance of people who
have a different sexual orientation is probably deeply rooted in
our history. The fact that morality has been used as a justification
for discrimination on the basis of sexual orientation does not
make all morality or all moral considerations dangerous. Damage
has been done in our society, people have been injured by those
who are ferocious in their righteousness. Although we might long
for some respite from political storms in an oasis of neutrality
and detachment, the oasis is an mirage.5°

66. See TAMARI, supra note 6, at 24-26. S’dom is the infamous Sodom of
Sodom and Gomorrah. Genesis XVIII-XIX,

67. TAMARI, supra note 6, at 14.

68. Id. at 25.

69. See Allen Ides, Bowers v. Hardwick: The Enigmatic Fifth Vote and the
Reasonableness of Moral Certitude, 49 WAsH. & LEE L. REv. 93 (1992)
(discussion of relationship between morality, political power, and
reasonableness).
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II. HARM, FAULT, OR DUTY: A CROSS-CULTURAL
COMPARISON OF BUSINESS ETHICS.

This book is about business, but it is also about different kinds
of morality: a negative and a positive morality; a morality which
is both individual and communal. Jewish law seems to have es-
caped the dichotomies which characterize our legal system. The
ideas which we think of as oppositional are treated as complimen-
tary.

From the perspective of Jewish law, the negative morality is
one which imposes an obligation to refrain from harming oth-
ers; /0 the positive morality is the affirmative duty to share what
one has with those who are less fortunate.”! The idea of compli-
mentary versions of the same concept, a negative and a positive
version, a kind of yin and yang, is not new.72 It is a theme re-
peated not only in the law but, as Jewish Business Ethics sug-
gests, in our economic institutions, capitalism, and a market
economy.”3

The first chapter in this book, “Mine and Yours,” begins with
the idea of morality as a limitation on our freedom, a limitation
which is grounded in the idea that we should not harm one

70. TAMARS, supra note 6, at 17-37.

71. Id.

72. There are many articles discussing the positive and negative forms of
liberty. See, e.g., David P. Currie, Positive and Negative Constitutional
Rights, 53 U. CHI. L. REV. 864 (1986); Frank I. Michelman, Liberties, Fair
Values, and Constitutional Method, 59 U. CHI. L. REv. 91, 96 (1992)
(American constitutional law “knows only ‘negative’ and not ‘positive’
liberties™); Thomas Morawetz, Persons Without History: Liberal Theory and
Human Experience, 66 B.U. L. REv. 1013 (1986); Peter Westen, “Freedom”
and “Coercion” — Virtue Words and Vice Words, 1985 DUKE L.J. 541
(1985); see also JULES L. COLEMAN, MARKETS, MORALS AND THE LAW
(1988) (discussions of megativism and positivism); bur see Gerald G.
MacCallum, Jr., Negative and Positive Freedom, in THE BOBBS MERRILL
REPORT SERIES IN PHILOSOPHY (1967) (discussion of freedom as a “triadic
relation™).

73. See generally TAMARI, supra note 6, at 92-103.
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another.” As the author continues his explanation of the complex
relationship between principles of private ownership and free
will, values affirmed by the Jewish faith, it becomes clear that
Jewish law goes beyond the negative and imposes an affirmative
obligation on the individual and the community.”> According to
Jewish law, we are all individually and collectively accountable
for the well being of others as well as ourselves.”® In a way that
is difficult to explain. The existence of individual prescriptive
norms is justified by this idea of collective responsibility.

In his discussion of the relationship between property, private
enterprise, and morality, the author offers a story which appears
in the Medrash.77 The story recounts the attempt by a Jewish
community to explain its system of ethics to an outsider, Alexan-
der the Great. Of course, they told him a story. They told him of
a property dispute between two men.”8 In this dispute, the buyer
of a piece of land and the seller of that land were arguing over
who owned a treasure which was found after the sale. According
to the story, the seller claimed the treasure belonged to the buyer
because he sold the field and everything in it. The buyer claimed
the treasure belonged to the seller because he only bought a field.
The judge solved the dispute by decreeing that the son of the
buyer should marry the daughter of the seller and the treasure
would be used as a dowry.”®

The tale of the dispute provoked a response from Alexander the
Great which was similar to the discussion that might ensue in a
contemporary contracts class.80 He explained that in the Greek or
Macedonian community, both buyer and seller would claim the
treasure. What I found most interesting in this story within a

74. Id. at 17-23.

75. Id. at 21-33.

76. Id. at 28-31.

77. Id. at 32-33.

78. Id.

79. Id. at 33.

80. Actually, a problem entitled “The Treasure in the Dunghill: A
Rabbinical Account” citing to 1 Midrash Rabbah, ch. XXXUI appears in
EDWARD J. MURPHY & RICHARD E. SPEIDEL, STUDIES IN CONTRACT LAW
(4th ed., 1991).
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story was the reaction of the Jewish community to Alexander’s
description of Greek justice. The people reacted with shock when
they heard that the Greeks had never experienced divine retribu-
tion for such behavior, that “the grass continued to grow and the
rain to fall.” It was not the greedy buyer or seller whom they
thought should be punished but the entire society for creating an
environment where greed and dissension flourished.8!

The parable offers an interesting counterpoint to American law.
It involves a contract and property, two areas of law in our
society which are infused with libertarian ideology. Anyone
teaching contracts in the United States is accustomed to the
rhetoric of cases admitting the inadequacy of the law or the
unwillingness of the law to sanction all moral delicts. These cases
consign the plaintiff to the intemal forum, the forum
conscientiae, the conscience or ethics of the defendant.82 These
stand in marked contrast to other cases which refer to the
principles of natural law which inform judicial decisions.83

The principles of natural law often turn out to be moral pre-
cepts against unjust enrichment,34 an expression perhaps of either

81. TAMARI, supra note 6, at 33.

82. In MURPHY & SPEIDEL, supra note 80, at 21-25, 30-32, 36-40, three
striking examples of this Kind of rhetoric are found in the introductory chapter
providing an overview of contract law: Mills v. Wyman, 20 Mass. (3 Pick.)
207, 210 (1825) (holding that a moral obligation is not enforceable but is a
matter for the “tribunal of conscience™); Spooner v. Reserve Life Ins. Co.,
287 P.2d 735, 738 (Wash. 1955) (plaintiffs were relying on “corporate
conscience” rather than written contract); Ozier v. Haines, 103 N.E.2d 485,
487 (I1l. 1952) (“moral wrong™ of defendant who refused to perform an oral
agreement did not justify use of promissory estoppel when statute of frauds
had not been satisfied).

83. In describing the principle which invokes the doctrine of quasi-
contract, one court referred to the obligation imposed by the court as arising
“from the law of natural immutable justice and equity.” Baily v. West, 249
A.2d 414, 417 (R.I. 1969) (quoting 12 AM. Jur., Contracts, §6 (1938)
(discussion of quasi-contract)).

84. Liberty interests are constrained by the idea of justice which rests on
twin concerns in public law of fault and harm. The idea of unjust enrichment is
one which crosses many of the boundary lines in American law, through
contract and tort, and the law governing fiduciaries (which is itself an amalgam
of contract and tort). GEORGE E. PALMER, 1 LAW OF RESTITUTION, § I.1
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the Protestant ethic or the Anglo-American concern with the
protection of property interests. More recently, it has been used
in connection with reliance theory and the concern with the harm
caused by a promise when responsibility for that harm fairly can
be assigned to the promisor because the harm was reasonably
foreseeable. 85

Although the phrase “morals of the marketplace” has been used
to symbolize the absence of altruism and an expectation that in-
dividuals will act in their own self interest,86 it has never been
synonymous with immoral behavior. Contract law is not neutral
or non-judgmental. It employs concepts of harm and fault. Harm
and fault are the magnetic poles of the American moral compass.
When the evolution of contract law or the law goveming ex-
change relationships is described by some scholars, they note the
move from a morality and an ethos which exalted individualism
and self reliance to one which is collectivistic, concerned with
social complexity, interdependence, and ethical notions of social

(1978). The principle of unjust enrichment is expressed in the law of
restitution. See generally RESTATEMENT OF RESTITUTION (1988); PALMER,
supra, at § 1.1. In contract law, unjust enrichment may support a promise
without consideration, id. at § 6, and restitutionary recovery is allowed in
circumstances when there has been breach of the contract or the contract is
void or avoidable. Id.; RESTATEMENT (SECOND) OF CONTRACTS §§ 370-
77 (1981) (restitution). Fault here amounts to the receipt of a windfall; getting
something for nothing.

85. RESTATEMENT (SECOND) OF CONTRACTS § 90 (1979) (promissory
estoppel).

86. I would venture that almost every graduate from law school in recent
memory has had occasion to read the words of Judge Cardozo who described
the fiduciary duty of partners or joint ventures as something “stricter than the
morals of the marketplace.” Meinhard v. Salmon, 249 N.Y. 458, 463, 164
N.E. 545, 546 (1928). See, e.g., Randy E. Barnett, Some Problems with
Contracts as Promise, 77 CORNELL L. REv. 1022, 1023 (1992) (describing
himself as one who ascribes to a “classical liberal conception of justice™). Mr.
Barnett objects to the “tortification” of contract law, that is the movement
from a private law to public law regime, because it violates the ideal of assent,
itself an expression of commitment to individual autonomy and liberty. Id. at
1025-26.
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duty.87 If this were true, I could say that American law has
embraced an ideal found in Jewish law, the ideal of community
which creates social duties.

I think this conclusion might be premature, ours is not a mo-
rality which imposes an affirmative obligation to help one an-
other. Nor is it a morality which holds us all accountable for the
wrongdoing of particular individuals. The difference between
Jewish law and business law in the United States is the individu-
alization of morality.

We are still uncomfortable with the idea of communal responsi-
bility for the moral climate in our society. The debate over af-
firmative action, for instance, is fueled by a rejection of the idea
of collective guilt as much as it is by a commitment to the idea of
a meritocracy.88 While there is a real commitment in some quar-
ters of our society to solving the problem of homelessness and
hunger, very few people would accept the idea that they were
personally responsible for the problem or personally obligated to
do something about it.89 In fact, as the problem grows and be-

87. Michael B. Metzger & Michael J. Phillips, Promissory Estoppel and
the Evolution of Contract Law, 18 AM. Bus. L.J. 139 (1980).

88. See, e.g., Jude P. Dougherty, Collective Guilt, 35 AM. J. JURIs. 1
(1990) (discussion of extent to which modern corporations are “victims™ of
“new modes of thought” which are not “dispassionate” in a *“professional
way” but evidence “moralism of the left” in dispensing with need to show
intent or even knowledge of harm being done, which author thinks reflects a
creeping of notion of collective guilt into legal theory).

89. Phil Collins, the song writer, describes our reaction to homelessness
pretty accurately in his image of a man who is asked “Sir can you help me? It’s
cold and I’ve nowhere to sleep.”

He walks on, doesn’t look back,
he pretends he can’t hear her
starts to whistle as he crosses the street
seems embarrassed to be there.

Pui. COLLINS, Another Day in Paradise, on ... BUT SERIOUSLY (Atlantic
Recording Corp. 1989). Who among us has not done the same?

See the discussion of homelessness in Normal Siegel, Homelessness: Its
Origins, Civil Liberties Problems and Possible Solutions, 36 VILL. L. REV.
1063 (1991), and more generally, the relationship to legal theory and the
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comes more and more visible, the blame and the fault is laid on
the heads of the homeless themselves. The danger that they pre-
sent offers a justification for mass removal.

This book made me wonder what our society would look like if
we truly believed in the Judeo-Christian tradition; if somehow the
mitzvot concerning assistance to others? could be codified. If, in
Jewish law, landowners are required to leave a portion of their
fields unharvested to provide for the poor and the stranger,!
there must be some twentieth century equivalent for those of us
who are the owners of property and wealth in our society. This
mitzvah is not a mere exhortation to do good and be generous or
charitable; it is not the biblical equivalent of the volunteerism
promoted by the Reagan/Bush administration. It is not a matter of
education, for education “may simply create good but unfulfilled
intentions. ”92

It is the existence of this duty which legitimizes and justifies a
system of taxation. It is a duty cognizable at law, removing the
duty to care for the poor and the weak and the inefficient from
the arena of the “individual conscience” and making morality a
matter of public law.?3 Most Americans chafe at the idea of pre-
scriptive morality, and the political and legal expression of that
morality in a system of taxation or social welfare supported with
public funds.

Jewish Business Ethics also describes an ethical system which is
familiar to many of us because we do accept the idea of proscrip-
tive morality. We find both harm and fault in situations which
involve predation, the exploitation of human weakness to obtain

treatment of the underclass in Richard Delgado, Pep Talks for the Poor: A
Reply and Remonstrance on the Evils of Scapegoating, 71 B.U. L. REV. 525
(1991).

90. See TAMARLI, supra note 6, at 21-22.

91. Id. at 31.

92. Id. at 22.

93. See the discussion of the different kinds of “advantage-taking,” some
of which are acceptable and some which are not in Anthony Kronman,
Contract Law and Distributive Justice, 89 YALE L.J. 472 (1980) (discussion of
ideals of autonomy, liberty, and equality contained in a libertarian approach to
contract law).
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more than what could have been gotten fairly.®4 The objection to
behavior which is oppressive is grounded in our aversion of de-
ceit, unearned wealth, and to the ideal of equality, not material
but dignitary.

The chapter entitled “Just Prices and Just Profits"?3 is a perfect
companion piece to any discussion of the unconscionability doc-
trine. The chapter contains familiar concepts, including a story
which illustrates the meaning of a phrase like “the absence of
meaningful choice”® or a discussion of the need to protect the
party who is “weaker, ignorant of his rights, disadvantaged or
misled.”7 While there is heavy emphasis on the relationship
between the control of information and the possibility of exploi-
tation, there is also some recognition of structural inequality.?8

Even in this area of congruence between Jewish law and
American Law, there are differences. Jewish law and American
law have different conceptions of fault. Jewish law does not seem
preoccupied with fault on the part of the person who shows poor
judgment or who does not exercise care in entering into a con-
tract.%? In contrast, in the United States, fault may sometimes

94. The antecedents for contract doctrines of adequacy of consideration
and unconscionability have been traced back to “Christian just price theorists
of the Middle Ages” and Aristotle. There was no mention of Jewish law. See
Randy E. Barnett, A Consent Theory of Contract, 86 CoLUM. L. REv. 269,
283-84 (1986). Mr. Bamett would have profited from exposure to Jewish law
in formulating his discussion of the historical antecedents of contemporary
nofions of unconscionability and adequacy of consideration. I refer him to
Chapter 5 of this book entitled “Just Price and Just Profits.” TAMARI, supra
note 6, at 73-91.

95. TAMARI, supra note 6, at 78.

96. The example given is about one whose life was at risk and who agreed
to pay an excessive price for transportation to a safe place. Id. at 82,

97. Id.

98. Id. at 85.

99. Although some forms of oppression are eliminated when ignorance is
cured by the disclosure of information, there is no suggestion that the burden
of ascertaining the relevant information lies with the person who did not
possess the information. Nor does knowledge and assent to overcharging
automatically eliminate oppression. Id. at 82. Oppression can be found in the
circumstances of the transaction or the position of the two parties. In one
example the price charged was so excessive, it was viewed as oppressive. Id. at
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