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From Undermining Child Protection Statutes to Creating
Exceptions to Prohibitions Against Racial Discrimination in
Public Accommodations: The Unsettling Consequences of
Mischaracterizing the Police Reporting Privilege

BY PETER ZABLOTSKY'

I. INTRODUCTION

Historically, an absolute immunity from tort liability was extended to
participants in judicial and quasi-judicial proceedings for statements made
relevant to those proceedings; a qualified immunity, lost if malice were pre-
sent, was extended to individuals for statements made in the public interest,
such as reports to the police. These immunity doctrines are commonly known
as the judicial or quasi-judicial privilege on the one hand, and the public
interest or police reporting privilege on the other. The privileges date back
centuries; few doctrines appeared more established, or less controversial.'

Within the past twenty years, however, some middle-level appellate
courts in the United States began holding that reports to the police were
covered by an absolute privilege.” The effect of these holdings, though
damaging to individual litigants, was limited. Within the past three years,
however, state courts of last resort have chosen to rule on the nature of these
privileges with the result that, for the first time in the four hundred-year history
of privilege law, a court of last resort has actually held the police reporting
privilege to be absolute.” These recent rulings are thus broadening the
negative impact of the mischaracterization of the police reporting privilege; the
rulings have already undermined child and elder protection statutes as well as
statutes prohibiting racial discrimination in public accommodations. Even
broader applications of the mischaracterization are currently under
consideration.*

* Peter Zablotsky is a Professor of Law at Touro College, Jacob D. Fuchsherg Law Center. He
received his Juris Doctorate from Columbia University School of Law in 1980. He argued, pro bono, on
behalf of appellant, the case of Hagberg v. Cal. Fed. Bank FSB, 81 P.3d 244 (Cal. 2004), before the Supreme
Court of California. Professor Zablotsky would like to thank Barbara Canova, Esq, and Sa’id Vakili, Esq.,
for their assistance, research and suggestions.

1. See generally W. PAGE KEETON, PROSSER AND KEETON ON TORTS §§ 114, 115 (5th ed. 1984);
RESTATEMENT (SECOND) OF TORTS §§ 583-592A, 593-612 (1977).

2. Williams v. Taylor, 181 Cal. Rptr. 423 (Cal. Ct. App. 1982); Starnes v. Int’l Harvester Co., 539
N.E.2d 1372 (Ill. App. Ct. 1989) (applying rule to statements made to federal law enforcement personnel);
Delong v. Yu Enter., Inc., 13 P.3d 1012 (Or. Ct. App. 2000), rev'd, 47 P.3d 8 (Or. 2002).

3. See Hagberg v. Ca. Bank FSB, 81 P.3d 244 (Cal. 2004).

4. See infra notes 161-91 and accompanying text. Additional cases applying Hagberg or
contemplating the application of Hagberg include Kesmodel v. Rand, 15 Cal. Rptr. 3d 118, 123 (Cal. Ct.
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318 OHIO NORTHERN UNIVERSITY LAW REVIEW [Vol. 32

It is the thesis of this article that no authority exists in support of the
notion that reports to the police are absolutely privileged and that attempts to
conjure such authority can have unsettling consequences that reach far beyond
the common law of torts.

The article begins with a review of the history and doctrine relevant to the
privileges applied to judicial proceedings and police reports. It then analyzes
the appropriate application of these privileges in situations where police
reports ultimately serve as the basis for commencing judicial proceedings.
Next, the article analyzes cases from the two states—Oregon and California
—where court holdings recently departed significantly from established
privilege doctrine and mischaracterized the privilege applicable to police
reports. Finally, the article highlights the unsettling consequences, including
and especially the unsettling consequences in the areas of civil rights and child
protection that result when the police reporting privilege is so
mischaracterized.

II. BACKGROUND: THE CENTURIES OLD JUDICIAL AND POLICE REPORTING
PRIVILEGES

A. The Judicial and Quasi-Judicial Privileges

The judicial privilege has its source in the English rules that sought to
protect, absolutely, judges engaged in the performance of judicial functions
from tort actions—specifically, defamation.” The privilege dates back at least
three Kundred fifty years.® Since its inception, the privilege was deemed
absolute because it was thought that the judge on the bench needed to be free
to administer the law without fear of consequences; this independence could
not exist if the judge were in daily apprehension of having an action for
defamation brought against him.” For the same reason, a similar absolute

App. 2004); Purcio v. Fuentes, 2004 WL 552972 (Cal. Ct. App. 2004); Mulder v. Pilot Air Freight, 81 P.3d
264, 265 (Cal. 2004); Nelson v. State, 2004 WL 2905252 (Cal. Ct. App. 2004); Guerrero v. Univ. of San
Francisco, 2004 WL 2669262 (Cal. Ct. App. 2004); Ballard v. De Rito, 2004 WL 2429972 (Cal. Ct. App.
2004); Negrete v. Exteriors by Design, Inc., 2004 WL 1879923 (Cal. Ct. App. 2004); Hodo v. Cheryl R,
2004 WL 308667 (Cal. Ct. App. 2004).

5. Scott v. Stansfield, L.R. 3 Ex. 220 (1868); Munster v. Lamb, 11 Q.B.D. 588 (1883); Seaman v,
Netherclift, L.R. 2 C.P.D. 53 (1876); Trotman v. Dunn, 4 Camp. 211, 171 Eng. Rep. 67 (1815); Floyd v.
Barker, 12 Coke’s Rep. 23 (1607); R. v. Skinner, Lofft. 55 (1772); Jekyl! v. Sir John Moore, 2 B. & Po
(N.R.) 341 (1806); Revis v. Smith, 18 C.B. 126 (1856); Henderson v. Broomhead, 4 H. & N. 569 (1859);
Fray v. Blackburn, 3 B. & S. 576 (1863); Thomas v. Churton, 2 B. & S. 475 (1862).

6. See, e.g., Boulton v. Clapham, Jones, W., 431, 82 Eng. Rep. 227 (1640).

7. See generally KEETON, supra note 1, at 816; RESTATEMENT (SECOND) OF TORTS, supra note 1,
§ 585 (stating “[t]he rule stated in this section is supported by a very large number of decisions . . . .”")
(citing Scott v. Stansfield, L.R. 3 Ex 220 (1868); Law v. Llewellyn, 1 K.B. 487 (1907); Bradley v. Fisher,
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2006] POLICE REPORTING PRIVILEGE 319

privilege was extended to grand and petit jurors,® witnesses,” lawyers in the
conduct of the case,' partles to private litigation, and defendants and
prosecutors in cnmmal cases.!! The privilege covered anything said in relanon
to the matter at issue,'? whether it be in open court or on the pleadmgs

From another perspective, it was thought that in court, parties, lawyers,
judges, jurors, and witnesses needed to be free to risk impugning the

80 U.S. 335 (1870); McKinley v. Simmons, 148 So. 2d 648 (Ala. 1963); Young v. Moore, 113 S.E. 701 (Ga.
Ct. App. 1922); Schulze v. Bd. of Educ. Sch. Dist. No. 258, 559 P.2d 367 (Kan. 1977); Ginger v. Wayne
Cir. Judge, 120 N.W.2d 842 (Mich. 1963), cert. denied, 380 U.S. 986 (1965); Karelas v. Baldwin, 261
N.Y.S. 518 (N.Y. App. Div. 1932) (justice of the peace); Irwin v. Ashurst, 74 P.2d 1127 (Or. 1938); Webb
v. Fisher, 72 S.W. 110 (Tenn. 1902); Houghton v. Humphries, 147 P. 641 (Wash. 1915)).

8. E.g., O’Donoghue v. McGovern, 23 Wend. 26 (N.Y. 1840); Sidener v. Russell, 34 Ill. App. 446
(1889); Hayslip v. Wellford, 263 $.W.2d 136 (Tenn. 1953), cert. denied, 346 U.S. 911 (1953); Greenfield
v. Courier-Journal & Louisville Times Co., 283 S.W .24 839 (Ky. Ct. App. 1955); Ryon v. Shaw, 77 So. 2d
455 (Fla. 1955); O’Regan v. Schermerhorn, 50 A.2d 10 (N.J. 1946); Griffith v. Slinkard, 44 N.E. 1001 (Ind.
1896); Engelke v. Chouteau, 12 S.W. 358 (Mo. 1889); Dunham v. Powers, 42 Vt. 1 (1868); Hoosac Tunnel
Dock & Elevator Co. v. O’Brien, 137 Mass. 424 (1874); see generally KEETON, supra note 1, at 816;
RESTATEMENT (SECOND) OF TORTS, supra note 1, § 589.

9. E.g., Massey v. Jones, 28 S.E.2d 623 (Va. 1944); Johnson v. Dover, 143 S.W.2d 1112 (Ark.
1940); Taplin-Rice-Clerkin Co. v. Hower, 177 N.E. 203 (Ohio 1931); Felts v. Paradise, 258 S.W.2d 727
(Tenn. 1942); Abom v. Lipson, 256 N.E.2d 442 (Mass. 1970); Dunbar v. Greenlaw, 128 A.2d 218 (Me.
1956); Dyer v. Dyer, 156 S.W.2d 445 (Tenn. 1941); Mezullo v. Maletz, 118 N.E.2d 356 (Mass. 1951);
Jarman v. Offurt, 80 S.E.2d 248 (N.C. 1954); see generally KEETON, supranote 1, at 816-17; RESTATEMENT
(SECOND) OF TORTS, supra note 1, § 588.

10. E.g., McDavitt v. Boyer, 48 N.E. 317 (1. 1897); Vogel v. Gruaz, 110 U.S. 311, (1884);
Carpenter v. Ashley, 83 P. 444 (Cal. 1906); Dineen v. Daughan, 381 A.2d 663 (Me. 1978); Romero v.
Prince, 513 P.2d 717 (N.M. Ct. App. 1973); Irwin, 74 P.2d 1127; Gabriel v. McMullin, 103 N.W. 355 (Towa
1905); Kidder v. Parkhurst, 85 Mass. 393 (Mass. 1862); Wells v. Toogood, 131 N.W. 124 (Mich. 1911);
Reagan v. Guardian Life Ins. Co., 166 S.W.2d 909 (Tex. 1942); Schultz v, Strauss, 106 N.W, 1066 (Wis.
1906); Adams v. Peck, 415 A.2d 292 (Md. 1980); Smith v. Suburban Rests., Inc., 373 N.E.2d 215 (Mass.
1978); Youmans v. Smith, 47 N.E. 265 (N.Y. 1897); Chard v. Galton, 559 P.2d 1280 (Or. 1977); see
generally KEETON, supra note 1, at §17; RESTATEMENT (SECOND) OF TORTS, supra note 1, § 586.

11. E.g., Twyford v. Twyford, 134 Cal. Rptr. 145 (Cal. Ct. App. 1976); Matthis v. Kennedy, 67
N.W.2d 413 (Minn. 1954); Wiener v. Weintraub, 239 N.E.2d 540 (N.Y. 1968); Binder v. Triangle Publ’ns,
Inc., 275 A.2d 53 (Pa. 1971); Lann v. Third Nat. Bank in Nashville, 277 S.W.2d 439 (Tenn. 1955); Ritchey
v. Maksin, 376 N.E.2d 991 (Ill. 1978); McDavitt v. Boyer, 48 N.E. 317 (Ill. 1897); Defend v. Lascelles, 500
N.E.2d 712 (ll. Ct. App. 1986); Harrell v. Summers, 178 N.E.2d 133 (lli. Ct. App. 1961); see generally
KEETON, supra note 1, at 817; RESTATEMENT (SECOND) OF TORTS, supranote 1, § 587.

12. E.g., Adams v. Ala. Lime & Stone Corp., 142 So. 424 (Ala. 1932); Dachowitz v. Kranis, 401
N.Y.S.2d 844 (N.Y. App. Div. 1978); Binder v. Or. Bank, 585 P.2d 655 (Or. 1978); Penick v. Ratcliffe, 140
S.E. 664 (Va. 1927). See generaily KEETON, supra note 1, at 817-18; RESTATEMENT (SECOND) OF TORTS,
supra note 1, § 587, cmt. c.

13. E.g., DiBlasio v. Kolodner, 197 A.2d 245 (Md. 1964); McClure v. Stretch, 147 P.2d 935 (Wash.
1944); Greenberg v. Aetna Ins. Co., 235 A.2d 576 (Pa. 1967), cert. denied, 392 U.S. 907 (1968); Nissen
v. Cramer, 10 S.E. 676 (N.C. 1889); McDavitt v. Boyer, 48 N.E. 317 (1ll. 1897). See generally KEETON,
supra note 1, at 817; RESTATEMENT (SECOND) OF TORTS, supra note 1, § 587.
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reputations of others not only to discharge public duties,"* but also to protect
individual rights. In this regard, the seminal American authority is an article
written by Van Vechten Veeder, entitled Absolute Immunity in Defamation,
which states in relevant part:

Absolute privilege has been conceded on obvious grounds of public
policy to insure freedom of speech where it is essential that freedom
of speech should exist. It is essential to the ends of justice that all
persons participating in judicial proceedings (to take a typical class for
illustration) should enjoy freedom of speech in the discharge of their
public duties or in pursuing their rights, without fear of consequences.
The purpose of the law is, not to protect malice and malevolence, but
to guard persons acting honestly in the discharge of a public function,
or in the defense of their rights, from being harassed by action
imputing to them dishonesty and malice."

As the nature and scope of the judicial process expanded and became
more sophisticated, the privilege evolved to keep peace. So, for example, in
recognition of the fact that many cases are settled before trial or even before
the pleadings phase, more recent cases have applied the privilege to statements
from attorneys to potential participants in litigation'® and even to an adverse
party’s insurer in advance of filing a civil complaint.”” Even with this
expansion, however, the privilege has never been extended to any party who
is not a judicial officer or otherwise directly controlled by a court.'®

This judicial privilege is, in turn, the source of the quasi-judicial or
official proceeding privilege."” The quasi-judicial or official proceedings to
which the absolute privilege attaches are proceedings conducted before
administrative boards and officers.” In developing and analyzing this
privilege, a plethora of significant precedent establishes that the term “quasi-
judicial” or “official proceeding” is a proceeding which resembles judicial and
legislative proceedings, such as transactions of administrative boards and

14. See,e.g., Dachowitz, 401 N.Y.S.2d at 844, Binder, 585 P.2d at 655-56; McDavirt, 48 N.E. at 319;
Greenberg, 235 A.2d at 578.

15. Van Vechten Veeder, Absolute Immunity in Defamation: Judicial Proceedings, 9 COLUM. L.
REV. 463, 469 (1909).

16. E.g., Hawkins v. Harris, 661 A.2d 284 (N.J. 1995); Kelley v. Bonney, 606 A.2d 693 (Conn.
1992) (lawyer questioning potential witness before trial); Rubin v. Green, 847 P.2d 1044 (Cal. 1993)
(attomey letter concerning potential litigation); Dove Audio, Inc. v. Rosenfeld, Meyer & Susman, 54 Cal.
Rptr. 2d 830 (Cal. Ct. App. 1996) (attorney’s letter sent to potential victims).

17. Chard v. Galton, 559 P.2d 1280 (Or. 1977).

18. See supra notes 5-17.

19. See DaN B. DoBBS, THE LAW OF TORTS 1153-54 (2000); KEETON, supra note 1, at 818-19;
RESTATEMENT (SECOND) OF TORTS, supra note 1, § 585, cmts. (b} and (c).

20. DoOBBS, supra note 19, at 1153-54.

Hei nOnline -- 32 Chio N.U L. Rev. 320 2006



2006] POLICE REPORTING PRIVILEGE 321

quasi-judicial and quasi-legislative bodies. A determination of whether a
governmental agency or private entity possesses the powers so as to qualify its
proceedings as quasi-judicial or official proceedings as contemplated by the
common law focuses on whether the administrative body is vested with
discretion based upon investigation and consideration of evidentiary facts,
whether it is entitled to hold hearings and decide the issue by the application
of rules of law to the ascertained facts, and whether its power affects the
personal or property rights of private pensions.*!

In applying these factors in case after case, the courts have concluded that
the proceedings of a government agency qualify as quasi-judicial or official
proceedings only if the agency has the authority to summon witnesses, to
conduct agency hearings, to cross-examine under oath, to compel the
production of records by subpoena, and to impose penalties based on their
findings.”? Pursuant to this analysis, the privilege has been applied to the
following: proceedings of a state bar association because the association had
the authority to conduct hearings and discipline attorneys;” proceedings
conducted by the Internal Revenue Service because the Service had express
statutory authority to summon witnesses to agency hearings and to conduct
cross-exanimation under oath, to compel the production of records by
subpoena, to serve process and make arrests and seizures in the enforcement
of revenue laws, and to pay specified sums for the apprehension of criminal
offenders;* a complaint to a school board charging misconduct of a teacher
because the school board had the authority to discipline school employees;
a complaint to a police department charging misconduct of an officer because
the police department had the authority to conduct hearings to discipline its
own officers;* a complaint to a Division of Real Estate charging misconduct
of a broker because the Division of Real Estate had the authority to conduct

21. Id; see, e.g., Gattis v. Kilgo, 38 S.E. 931 (N.C. 1901); Fenelon v. Super. Ct., 273 Cal. Rpur. 367
(Cal. Ct. App. 1990); Allan & Allan Arts Ltd. v. Rosenblum, 615 N.Y.8.2d 410 (N.Y. App. Div. 1994); see
generally KEETON, supra note 1, at 819, nn.42-43, citing eight cases; RESTATEMENT (SECOND) OF TORTS,
supra note 1, § 585, cmt. b, Reporter’s Notes, citing 24 cases.

22. DOBBS, supra note 19, at 1153-54.

23. See,e.g., Youmans v. Smith, 47 N.E. 265 (N.Y. 1893); James v. Brandon, 7 S.E.2d 305 (Ga. Ct.
App. 1940); Ramstead v. Morgan, 347 P.2d 594 (Or. 1959); Chen v. Fleming, 194 Cal. Rptr. 913 (Cal. Ct.
App. 1983).

24. See, e.g., Tiedemann v. Super. Ct., 148 Cal. Rptr. 242 (Cal. Ct. App. 1978); see also Parker v.
Kirkland, 18 N.E.2d 709 (1ll. App. Ct. 1939) (state tax board).

25. See, e.g., Martin v. Kearney, 124 Cal. Rptr. 281 (Cal. Ct. App. 1975); Schulze v. Bd. of Ed. Sch.
Dist. No. 258, 559 P.2d 367 (Kan. 1977).

26. See, e.g., Imig v. Ferrar, 138 Cal. Rptr. 540 (Cal. Ct. App. 1977); Flannery v. Allyn, 198 N.E.2d
563 (1. App. Ct. 1964); see also Cushman v. Edgar, 605 P.2d 1210 (Or. Ct. App. 1980); Hanzimanolis v.
City of New York, 388 N.Y.S.2d 826 (N.Y. App. Div. 1976). But see, Elder v. Holland, 155 S.E.2d 369
(Va. 1967).
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322 OHIO NORTHERN UNIVERSITY LAW REVIEW [Vol. 32

investigations of and discipline brokers;?’ the proceedings of a Commission on
Teacher Credentialing because the Commission had the power to investigate
and consider evidentiary facts and hold hearings in accordance with certain
notice requirements and evidentiary standards;*® and a letter to a State Board
of Funeral Directors and Embalmers when the Board is engaging in its quasi-
judicial function as a licensing body.”

In addition to these factors, privilege doctrine also deems relevant
whether or not there is an expressed statutory authorization for the administra-
tive agency to exercise the above-catalogued official or quasi-judicial
powers.”® Here, the courts have been vigilant in limiting the application of the
official proceeding privilege to only those entities created by legislative action.
Pursuant to this requirement, the privilege has been applied to the following:
a complaint to a State Bar charging attorney misconduct because the State Bar
was authorized by statute;*' a complaint to a police department charging
misconduct by an officer because the police department was authorized by city
charter to conduct hearings and discipline its officers;*? a complaint to a school
principal alleging teacher misconduct because the school board was authorized
by statute to discipline school employees;* a complaint to the Division of Real
Estate charging misconduct of a broker because the agency was authorized by
statute to suspend or revoke brokers’ licenses;* and a complaint filed with the
Committee on Teaching Credentialing because the committee was authorized
by statute to investigate and hold hearings.”

Even though the official proceeding privilege has been applied to
statements before all manner of agency, however, it has virtually never been

27. See, e.g., McAlister & Co. v. Jenkins, 284 S.W. 88 (Ky. 1926); King v. Borges, 104 Cal. Rptr.
414 (Cal. Ct. App. 1972); see alse Grubb v. Johnson, 289 P.2d 1067 (Or. 1955) {revocation of insurance
license); Robertson v. Indus. Ins. Co., 75 So. 2d 198 (Fla. 1954) (same); Regan v. Guardian Life Ins. Co.,
166 S.W.2d 909 (Tex. 1942) (same).

28. See, e.g., Picton v. Anderson Union Dist. High Sch., 57 Cal. Rptr. 2d 829 (Cal. Ct. App. 1996).

29. See, e.g., Moore v. West Lawn Mem’1 Park, 512 P.2d 1344 (Or. 1973) (superseded by statute on
other grounds); Meyer v. Parr, 37 N.E.2d 637 (Ohio Ct. App. 1941).

30. RESTATEMENT (SECOND) OF TORTS, supra note 1, § 585, comts. (b) and (c).

31. See, e.g., Chen v. Fleming, 194 Cal. Rptr. 913 (Cal. Ct. App. 1983) (relying on CAL. BUS. &
PROF. CODE §§ 6040, 6043-44, 6077 (West 2003)).

32. See,e.g., Imig, 138 Cal. Rptr. 540 (relying on Los ANGELES, CAL., CITY CHARTER § 202 (2005);
Los ANGELES, CAL, ADMIN. CODE § 4.186 (2005)).

33. See, e.g., Martin v. Kearney, 124 Cal. Rptr. 281 (Cal. Ct. App. 1975) (relying on CAL. Civ. PROC.
§ 430.70 (Deering 2005); CAL. EvID. CODE, § 452 (Deering 2005)).

34. See, e.g., Borges, 104 Cal. Rptr. 414 (relying on CAL. BUS. & PROF. CODE § 10176 (Deering
2005)).

35. See, e.g., Picton, 57 Cal. Rptr. 2d 829 (relying on CAL. EDUC. CODE §§ 44210 and 44242 (West
2005)).
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applied in a context not involving an entity vested with quasi-judicial
authority.*

B. The Police Reporting (Public Interest) Privilege

By contrast, the protection from tort liability extended to publications in
police reports has as its source the qualified privilege granted *“to one who may
act in the public interest.”® For this reason, this privilege is often referred to
as the “public interest” privilege, and it is considered applicable to communi-
cations made to those who may be expected to take official action of some
kind for the protection of some interest of the public.?

This privilege includes, specifically, private citizens communicating to
the police. Indeed, while the public interest privilege is applied in contexts
other than police reports, it is the police reporting context that provides the
bulk of the case law on which the more generally applicable privilege is
based.”® This phenomena was recognized in the mid-nineteenth century by the
first torts treatise written in the United States® and by a group of cases
involving police reports that also date from that period and slightly later.*!

The police reporting privilege protects from defamation actions involving
false statements of facts concerning an individual made in good faith but not
those made with malice.* Despite the often critical nature of the public
interest involved, a qualified privilege was deemed sufficient to achieve the
critical public purpose of encouraging citizens to come forth with information
concerning criminal activity. This is so because if the information is given in
good faith by an individual who believes that the information is true, he is
protected against the imposition of liability in a tort action.” For his part, Van

36. See supra notes 19-35; KEETON, supra note 1, at 818-19; RESTATEMENT (SECOND) OF TORTS,
supra note 1, § 585, cmts. (b) and (c).

37. KEETON, supra note 1, at 830,

38. See RESTATEMENT (SECOND) OF TORTS, supra note 1, § 598; KEETON, supra note 1, at 830-31,

39. See RESTATEMENT (SECOND) OF TORTS, supra note 1, app. at § 598 (Reporter’s Notes). For a
complete discussion of the cases cited in the Reporter’s Notes, see infra, note 158 and accompanying text.

40. FRANCIS HILLIARD, THE LAW OF TORTS, 345-46 (3d ed. 1866).

41. See, Grimes v. Coyle, 45 Ky. 301 (Ky. Ct. App. 1845); Smith v. Kerr, 1 Edm. Sel. Cas. 190
(N.Y.Com.PL) (1845), aff’d, 1 Barb. 155 (1847); Gassett v. Gilbert, 72 Mass. (6 Gray) 94 (1856);
Greenwood v. Colley, 42 N.W. 413 (Neb. 1889); Hemmens v. Nelson, 34 N.E. 342 (N.Y. 1893).

42. RESTATEMENT (SECOND) OF TORTS, supra note 1, § 598, cmt. (a), §§ 600-02; KEETON, supra
note 1, at 824-25.

43. Id; see infra, notes 44-45 and accompanying text. For one of the earliest articulations of this
principle, see Grimes, 45 Ky. at 305:

[W]hen such communications are made in good faith and confidence, and with an honest
view and purpose, to the object and end intimated, and is not made as a pretext to cover over
secret malevolence or ill will towards the party spoken of, it is proper that they should be
made, and the honest portion of the community should be encouraged rather than restrained
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324 OHIO NORTHERN UNIVERSITY LAW REVIEW [Vol. 32

Vechten Veeder, again in his seminal article, took the position that the police
reporting privilege needed to be qualified so as to discourage abuse of the
privilege.*

The protection afforded by a qualified privilege is formidable. As
eloquently described by other commentators, the qualified privilege provides
an atmosphere in which a civil minded citizen may, without fear, convey
information which he believes the disclosure of which will redound to the
benefit of the public:

Only those who act out of malice, rather than public interest, need
hesitate before speaking. It is in these latter instances that ‘[p]roof of
such indirect motive will defeat the privilege which would otherwise
have attached, for it is not to the convenience and welfare of society
that false and injurious communications as to the reputation of others
would be made, not for the furtherance of some good object, but for
the gratification of an evil and malicious disposition or for any other
object than that which gave rise to the privilege.’*

When complaints to police departments are considered in light of the
complete evolution of privilege doctrine, it is clear that these reports not only
do not, but should not, qualify for the absolute privilege bestowed by the
judicial or quasi-judicial privilege. The police are not courts. They are not
legislative bodies. They are not authorized by law to engage in quasi-judicial
functions. Police agencies lack authority to hold hearings, to determine the
applicability of rules of law to the facts (except to discipline their own
personnel), or to decide to prosecute. They have no independent authority to
compel production of evidence, to cross-examine witnesses, or to accord the
accused the right to present evidence or even respond to the charges. The
police cannot act without first going to court to obtain a warrant necessary in
the performance of their functions; the entire body of search and seizure and

from making them, by the terror of legal responsibility.

44, Veeder, supra note 15, at 480-90.

45. Toker, 376 N.E.2d at 168 (citing CLEMENT GATLEY, LIBEL AND SLANDER 216 (3d ed.)). Fora
clear articulation of the damages of imposing an absolute privilege in the public interest privilege context,
see id. at 169 (“[t}o clothe with absolute immunity communications made to a body acting in other than a
quasi-judicial capacity—communications which because of the absence of a hearing may often go unheard
of, let alone challenged, by their subject—would provide an unchecked vehicle for silent but effective
character assassination.”); Fridovich, 598 So. 2d at 69 (“There is no benefit to society or the administration
of justice in protecting those who make intentionally false and malicious defamatory statements to the
police. The countervailing harm caused by the malicious destruction of another’s reputation by false
accusation can have irreparable consequences.”).
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abuse being the least valued in terms of protecting those who report the crimes
committed against them. The reporter of every other crime receives an
absolute privilege; only reporters of child and elder abuse receive a qualified
privilege. Working with the majority’s premise, its conclusion means that the
reporters of child and elder abuse are “threatened” by tort liability, while
individuals who maliciously file false reports regarding any other offense, no
matter how petty or serious, are not.'® The reporters of child and elder abuse
are denied “the citizen’s right to access the government for redress of
grievances,” while individuals who maliciously file false reports regarding any
other offense are not.' The reporters of the crimes of child and elder abuse
do not serve “the effective administration of justice,” while individuals who
maliciously file false reports regarding every other crime do.'”!

It is inconceivable that the California State Legislature concocted such a
statutory scheme; there is nothing in the plain meaning or legislative history
of any California statute to suggest that it did. Rather, this unsettling anomaly
only results because the majority inappropriately elevated—from qualified to
absolute—the privilege “generally” extended to those who report crimes. In
the words of the dissent:

It seems unlikely the Legislature would accord only a qualified
privilege for those individuals who may be the only voice for
reporting crimes against the most vulnerable of victims, but grant
absolute immunity to those unsympathetic individuals who falsely
report other types of crimes.'”

Unlikely indeed, but such is now the law in California.

D. Undermining Protection from Racial Discrimination

A second unsettling consequence of the majority’s misinterpretation of
§ 47(b) is that the California Supreme Court has actually held that it is an open
question as to whether California Civil Rights law prevents a business from
adopting a policy of maliciously filing racially motivated false police reports
80 as to discourage patronage of minority customers.

Specifically, after finishing its discussion of § 47(b) and turning to a
discussion of civil rights, the court stated:

[W]e have concluded that this is not an appropriate case in which to
resolve the broad legal question whether proof that a business

169. Id. at 249.

170. id.

171. M.

172. Id. at 262 (Brown, J., dissenting).
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establishment has called for police assistance (or has a policy of
calling for police assistance) based on racial or ethnic prejudice could
give rise to liability under the Unruh Civil Rights Act notwithstanding
the provisions of section 47(b).'”

Once again, it is difficult to know what to make of this statement. It is
one thing to say that the facts of a particular case do not constitute a civil rights
violation; it is quite another for the highest court in a state, interpreting a state
statute, to say that the legal question of whether a civil rights violation could
exist, as a matter of law, is unresolved. In 2004, it would seem impossible that
the Supreme Court of any state could suggest that there is anything “to
resolve;” it would seem unthinkable that there might be an exception to pro-
hibitions of racial discrimination in public accommodations, let alone an
exception based on the common law police reporting privilege, that would
shield a policy of discrimination based on race. Yet, there is no other way to
interpret the above quoted language.

In the modern era of civil rights, the notion that a race based exception
exists to prohibitions against racial discrimination in public accommodations
is utterly without support. The notion that civil rights law might not prohibit
a business covered by that law from having a policy of maliciously filing
racially motivated false police reports so as to discourage patronage by
minority customers is equally without support. Both notions are anathema to
the concepts of civil rights and equal treatment.'™

The issue of whether the police reporting privilege creates an exception
to the prohibition against racial discrimination is not unresolved. Be it
California or elsewhere, there are no race based exceptions to prohibitions
against racial discrimination in public accommodations covered by civil rights
statutes.'” Specifically, in California, the prohibition against racial

173. Hagberg, 81 P.3d at 260.

174. This phenomenon is sometimes called private racial profiling, and has been the subject of
scholarly and public commentary. See, e.g., Regina Austin, “A Nation of Thieves”: Securing Black People's
Right to Shop and Sell in White America, 1994 UTAH L. REV. 147 (1994); see aiso, Stephen E. Haydon, A
Measure of Our Progress: Testing for Race Discrimination in Public Accommodations, 44 UCLA L. REv.
1207 (1997); James L. Fennessy, Comment: New Jersey Law and Police Response to the Exclusion of
Minority Patrons from Retail Stores Based on the Mere Suspicion of Shoplifting, 9 SETONHALL CONST.L.J.
549 (1999) [hereinafter Comment]). This phenomenon has also been the subject of litigation. See, e.g.,
Lewis v. Doll, 765 P.2d 1341, 1342 (Wash. Ct. App. 1989); Robinson v. Town of Colonie, 878 F.Supp. 387,
392 (N.D.N.Y. 1995); K-Mart Corp. v. W.Va. Human Rights Comm’n, 383 S.E.2d 277, 278 (W.Va. 1989).
For a passionate articulation of this anathema nature of racial profiling in law enforcement generally, see
The Department of Justice Fact Sheet: Racial Profiling, (June 17, 2003) at http://www.tsa.gov/interweb/
assetlibrary/DOJ_racial_profiling.pdf.

175. The only exception to prohibition against discrimination in public accommodation are those
based not on race, but on the “nature of the business” doctrine. See, e.g., Wynn v. Montgomery Club, 168
Cal. Rptr. 878 (Cal. Ct. App. 1980) (permissible to exclude compulsive gambler from a gambling club);
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discrimination is found in §§ 51 and 52 of the Unruh Civil Rights Act. Section
51 states:

All persons within the jurisdiction of this state are free and equal, no
matter what their sex, race, color, religion, ancestry, national origin,
disability . . . are entitled to the full and equal accommodations,
advantages, facilities, privileges, or services in all business
establishments of every kind whatsoever.'”

The prohibition against racial discrimination was re-affirmed in the 2000
amendments to Unruh, which state in part:

Section 1(a). The Legislature hereby finds and declares all of the
following: (1) Section 52.1 of the Civil Code guarantees the exercise
or enjoyment by any individual or individuals of rights secured by the
Constitution or laws of the United States, or of the rights secured by
the Constitution or laws of this state without regard to his or her
membership in a protected class identified by its race, color, religion,
or sex, among other things.'”

Finally, California Civil Code § 52 makes available to the victim of
discrimination every remedy in the civil justice system, including equitable
remedies, statutory penalties, actual damages, punitive damages, treble
damages, and attorney’s fees, and preserves other independent remedies
available to the victim.'™ Again, the legislative language is utterly decisive.
Not surprisingly, the clarity with which the California legislature has
condemned racial discrimination, and the totality of that condemnation, is
beyond dispute. The language of the sections quoted above prevents any
manifestation of discrimination based on race by any business whatsoever.
‘With the exception of Hagberg, the California courts have been equally
clear and total in their condemnation of racial discrimination. They have held
that the language of Unruh is “clear and unambiguous,”'” that the act “is to be
given a liberal... construction with a view to effect its object . . . ,”'* and that

Ross v. Forest Lawn Memorial Park, 203 Cal. Rptr. 468 (Cal. Ct. App. 1984) (permissible to exclude “punk
rockers” from private funeral); Harris v. Capital Growth Investors XIV, 805 P.2d 873 (Cal. 1991)
(permissible to exclude persons without qualifying incomes, competitors, and persons under 21); Koire v.
Metro Car Wash, 707 P.2d 195 (Cal. 1985) (impermissible for car wash to offer discounts to women only);
In re Cox, 474 P.2d 992 (Cal. 1970) (impermissible for shopping center to exclude “individuals who wear
long hair or unconventional dress, who are black . . . .").

176. CAL.Crv. CODE § 51 (Deering 2005).

177. Id. at § 52,

178. Hd.

179. See, e.g., Kiore, 707 P.2d 195, 196 (Cal. 1985).

180. Winchell v. English, 133 Cal. Rptr. 20, 21 (1976).
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all manner of discriminatory acts by businesses, especially those that
discriminate based on race, are prohibited.''

An examination of relevant case law proves there is no authority holding
that a business policy of singling out patrons based on race can be
countenanced under Unruh, regardless of application of § 47(b) to any
particular “statement.” If this were so, the implications for civil rights
prohibitions against racial discrimination generally, and the Unruh Civil Rights
Act specifically, would be exceedingly troubling; indeed, they would be
beyond troubling.

Regarding the general civil prohibition, the case of Lewis v. Doll’® offers
an example. In Lewis, the operators of a 7-eleven tried to enlist the police in
enforcing a policy of limiting access to the store by African-American
shoppers “because the store had recently experienced a problem with blacks
shoplifting.”'® Clearly, such a civil rights violation would run afoul of Unruh.
Yet, under the Hagberg court’s view, the operator would be absolutely
privileged in terms of civil liability to engage in this conduct because the
operator made statements to the police. Similarly, under the Hagberg court’s
view, if the operator simply waited for an African-American to enter the store
and then falsely reported to the police that she was a shoplifter, his conduct
would be absolutely privileged.

Regarding Unruh, California cases offer a plethora of similar examples.
In Jones v. Kehrlein,”® a defendant who discriminated based on race when
seating African-American ticket holders would be absolutely privileged to do
so if he effectuated his policy by calling the police and falsely reporting as
criminal any African-American who sought alternative seating.'® In Suttles
v. Hollywood Turf Club,'® a racetrack that refused to offer African-American
clubhouse seating would be absolutely privileged if it simply called the police
and reported as criminal any African-American ticket holder who sought
clubhouse seating.'®” In Jackson v. Superior Court,"® a defendant bank that
told a customer that an African-American investment counselor was
perpetuating a “scam,” and who called the police and reported that the
counselor was committing a forgery, would likewise be beyond the reach of

181. See Everett v. Superior Court, 128 Cal. Rptr. 2d 418 (Cal. Ct. App. 2002); Jackson v. Superior
Court, 36 Cal. Rptr. 2d 207 (Cal. Ct. App. 1994); Jones v. Kehrlein, 651 P. 55 (Cal. Ct. App. 1920); Kiore,
707 P.2d 195; Surtles v. Hollywood Turf, 114 P.2d 27 (Cal. Ct. App. 1941); Winchell, 133 Cal. Rptr. at 20.

182. 765 P.2d 1341 (Wash. Ct. App. 1989).

183. Id. at 1342.

184. Jones, 651 P. at 55.

185. Id.

186. 114 P.2d 27.

187. Id.

188. 36 Cal. Rptr. 2d 207 (Cal. Ct. App. 1994).
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Unruh.'® Most recently, in Everett v. Superior Court (Premier Parks, Inc.),'®

the court held that a defendant theme park that falsely accused an African-
American of violating park policy, placed him under citizen’s arrest, chained
him to a fence for two hours, and taunted him with derogatory epithets would
be within the reach of Unruh.""

If the majority is correct, and the relationship between § 47(b) and Unruh
is unresolved, it means that all of these acts of racial discrimination are
potentially shielded by the phone call to the police; it means that a racist
individual running a business could engage in these acts of racial
discrimination without a civil rights consequence so long as the police are
called. It means that the legislature, in enacting § 47(b) put, as a matter of law,
acts and policies of racial discrimination beyond the reach of the civil rights
statute that prohibits them.

Of course, the legislature did not do this. Once again, the entire problem
only arises because the court has mischaracterized reports to the police to be
absolutely privileged. Returning police reports to their rightful status of
deserving of a qualified privilege is the only way of restoring the integrity of
Unruh’s total prohibition against racial discrimination in pubic
accommodation.

V. CONCLUSION

The major issues regarding the absolute nature of the judicial privilege on
the one hand, and the qualified nature of the police reporting privilege on the
other, had appeared long-settled. The appearance was deceiving. Instead,
what has happened recently regarding the police reporting privilege is quite
extraordinary. At odds with centuries of English common law, the common
law and statutory law of virtually every state, and federal law, some mid-level
appellate courts and the Supreme Court in California have distorted the
doctrine of absolute privilege by extending blanket immunity to those who
maliciously file false police reports. In this, these courts stand alone. Beyond
this, things have reached the point that one court—again the Supreme Court
of California—has actually held that this already unprecedented view of
absolute privilege potentially operates to shield acts of racial discrimination
in public accommodation and operates to render the reporting of child and
elder abuse the least protected reporting of any crime in the penal code.

The notions that: (1) a state legislature would extend an absolute
privilege to individuals who maliciously file false reports regarding every
crime in the penal code, but extend only a qualified privilege to those who

189. Id. at 207-08.
190. 128 Cal. Rptr. 2d 418 (Cal. Ct. App. 2002).
191. Id. at 420.
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report the heinous crimes of child and elder abuse; and (2) a state legislature
would intend that its civil rights law not prohibit a business from having a
policy of maliciously filing racially motivated false police reports so as to
discourage patronage by minority customers, are completely contradicted by
history, precedent, and policy. A judicial opinion espousing such notions
highlights the unsettling consequences of disregarding centuries of carefully
balanced doctrine which was thoughtfully arrived at and appropriately
entrenched. As for remedying the ills that have been released by the Supreme
Court of California, hope still resides with the California Legislature.
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