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1997 Chinese Immigration 11

Perhaps the greatest problem confronting the Algerian or
Moroccan immigrant is the French perception of Islam. One area
of French concern was the revelation that money from Saudi
Arabia and Libya had been financing the construction of mosques
in France.2?? The former Interior Minister who served in the
Socialist Government of Francois Mitterand, Gaston Deferre,
articulated the negatives associated with the Muslim Arabs:

When Poles, Italians, Spanish and Portuguese live in
France and decide to naturalize, it matters little whether
they are Catholics, Protestants, Jews, or atheists ... but the
rules of Islam are not simply religious rules. They are
rules of living that concern ... marriage, divorce, the care
of children, the behavior of men, the behavior of women ...
These rules are contrary to all the rules of French law on
the custody of children in the case of divorce, and they are
contrary to {French rules on] the rights of women with
respect to husbands. What is more, in France we don’t

have the same habits of living.30

Algerians, 585,000 Moroccans, 207,000 Tunisians, and 178,000 West
Africans. HOLLIFIELD supra note 18, at 151.

29. CASTLES AND MILLER, supra note 18, at 242.

30. BRUBAKER supra note 13, at 149. The Muslims were characterized as
though they were a monolithic, fundamentalist people. In fact, for North
African Muslims living in France, Islamic fundamentalism has little appeal.
Id. at 149. However, the “headscarves affair” reinforced stereotypes. Muslim
girls insisted on keeping their heads covered for religious purposes; the
government responded by enacting legislation to prohibit the exhibition of
distinctive religious symbols in schools. COLLINSON, supra note 11, at 24-25,
The Council of State, however, declared the legislation to be in violation of the
principle of freedom of expression. Id. at 25. The desire to wear headscarves
was viewed by the French as incompatible with the key French tenet of
separation of church and state.

HeinOnline -- 7 Touro Int’l L. Rev. 11 1997



12 TOURQ INTERNATIONAL LAW {VOL 7
REVIEW

A country accommodating those who don’t have “the same
habits of living” is, however, looked upon as a positive by those
promoting a multicultural society. The Council of Europe itself
officially advocated such pluralistic societies:

It has been acknowledged that immigration has ... led to the
development of multi-ethnic societies and that such societies
should offer possibilities for peaceful coexistence to all
communities, thus enabling people to arrange their private
lives in line with their own traditions ... Such relatively
pluralistic views are based on the idea that, in the private
sphere at least, cultures can be compatible and that different
cultures and ethnic communities can live together peacefully
in one and the same society.31

The association of Islam with terrorism and violence has
certainly been one factor causing French suspicion of the North
African Arab. The Salman Rushdie incident encouraged the
perception of Islam as a violent religion. Rushdie, a Muslim
resident of Great Britain, had infuriated some Muslims with his
book Satanic Verses and was subsequently ordered to be killed by
the Ayatollah Khomeini of Iran. When Iraq invaded Kuwait in
1990, France was a strong supporter of the United States in the
Gulf War. But the Muslims in France were more supportive of

31. FINAL REPORT OF THE COMMUNITY RELATIONS PROJECT OF THE
COUNCIL OF EUROPE, COMMUNITY AND ETHICS RELATIONS IN EUROPE 1
(1991). Ironically, it is perhaps the non-European countries such as Canada,
Australia and the United States that most accept the concept of
multiculturalism. CASTLES AND MILLER, supra note 18, at 13.
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Iraq than was true of most Frenchmen, and tensions and hostility
between the French and North Africans became heightened.32

In the 1990s, the controversy concerning the immigration of
persons from the former French colonies has bordered on being
an obsession. In the Parliamentary elections in May, 1997, the
National Front which by then advocated forced repatriation of 3
million Third World immigrants, won its highest percentage of
votes in those areas of France which had the highest
concentration of North Africans.33 Polls have shown that more
than half of the French believe that immigrants have eroded the
French way of life.34 A report to the United Nations Human
Rights Commission sharply attacked France for the “wave of
xenophobia and racism” sweeping across the country.33 Amnesty
International produced a report rebuking the French police for

32. CASTLES AND MILLER, supra note 18, at 242-43. Hostility toward
Muslim foreign residents has been evidenced also in the Netherlands and
Belgium. Id. at 243-44.

33. French Socialists Say They'll Ease Up on Immigration, THE NEwW YORK
TIMES, June 12, 1997, at A13. When the Government has expelled illigal
immigrants, the scene has not been plesant: “The Government has adopted a
rather brutal method ... aboard special charter flights, manned by gun-toting
policemen where recalcitrant persons are gagged and strapped kicking and
screaming into their seats, with heavy duty sticking tape.” The Other Face of
France, THE HINDU, March 10, 1997, at 12. In 1996,almost 15,000
immigrants were expelled in this way. Id.

34. Id.

35. UN Human Rights Report Flags France for its Racist Immigration Laws,
INT’L HERALD TRIBUNE, April 12, 1996, at 6.
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brutality against foreigners.36 As long as there are those who
choose to attempt to capitalize on and inflame racial antagonisms
and fear of immigrants in order to achieve electoral advantage,
the issue will remain politicized and divisive.37

The European country in which there is, perhaps, the greatest
degree of antagonism to immigrants is Germany. Although
Germany was not, of course, a post-World War II colonial
power, there has been much concern expressed about the recent
influx of non-Europeans to Germany. The position of the
German Government on immigration could not be clearer: “The
Federal Republic of Germany is not, nor shall it become, a
country of immigration.”3®8 The rationale provided by the
Government was that “restricting non-European Community
immigration is necessary to safeguard social peace.”3?

36. Id.

37. One example of a nationalist attack on current French policy toward
immigrants is the sharp criticism of the instruction in French schools given to
the children of immigrants in “their language and culture of origin” by
teachers paid for and chosen by the country of origin. See BRUBAKER supra
note 13, at 149. The actual purpose of this policy was to enable the children
in later years to feel they would be able to return to their country of origin.

38. PHILIP L. MARTIN, Germany: Reluctant Land of Immigration in
CONTROLLING IMMIGRATION: A GLOBAL PERSPECTIVE 165 (WAYNE
CORNELIUS, PHILIP L. MARTIN AND JAMES HOLLIFIELD eds., 1994),

39. Id. It is interesting to note that an analysis of the role of immigrants in
Germany between 1989 and 1993 concluded that there has been an overall
positive effect on the economy. COLLINSON, supra note 11, at 10.
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B. Germany: Immigration, Citizenship and Naturalization of the
Non-European Immigrant

German immigration law is in sharp contrast to the jus soli of
France.40 In Germany, citizenship is attained on the basis of
descent; immigrants and their children, regardless of the length of
residence in Germany, remain foreigners.#! The official anti-
immigration position was, to be sure, echoed by the German
people. A recent poll revealed that 78% of Germans believed
that the pressing problem in the country was immigration.42
And, since very few immigrants, even those of the second-
generation, have become able to vote as citizens,43 there has not

40. See supra note 13. Note, however, that anti-immigration sentiment in
France has become so great that the French Ministry of interior recently
stated: “France no longer wants to be a country of immigration.” as quoted in
Circling the Wagons, THE ECONOMIST, June 5, 1993, at 48. After two months
of Minister Charles Pasqua talking about ‘zero-immigration’, his popularity
rating in France jumped 25 points. Zero option: France, THE ECONOMIST,
June 12, 1993, at 57.

41. See BRUBAKER supra note 13, at 81. Being bomn in Germany, even if
one has subsequently lived all one’s life there, has not any relevance to the
acquisition of citizenship.

42. As reported in THE GUARDIAN, Sept. 1, 1992.

43. See BRUBAKER supra note 13, at 145.
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been any immigrant voting bloc able to demand the attention of
politicians.44

The parallel to the North African Arab in France is the Turk in
Germany. Approximately 25% of all Germany’s foreigners are
from Turkey, and the Turks, above all, have failed to integrate
into German society.4> It is the Turks who are most commonly
the victims of wanton violence by German youths, and in 1992-
1993, police reported that such attacks had numbered between 50
to 100 per day.46

44. In fact, for many aliens, the focus of their political concerns is the
politics back in the country of their origin. This is the situation, probably,
because of a combination of factors: the rejection that these disenfranchised
individuals feel from their new home country, as well as their continued
cultural affinity for their homeland. Both Sweden and the Netherlands, unlike
Germany, permit aliens to vote in regional and local elections. CASTLES AND
MILLER, supra note 18, at 235.

45. MARTIN, supra note 38, at 206-07. Turks remain the poorest of the
foreigners due to their low level of education and skills. The fact that they are
Islamic has meant to many Germans that the Turks are simply unable and
unwilling to integrate into German culture. Id. at 207. During the ‘economic
miracle’ years in the late 1950s-60s, Italians dominated the foreign workforce
and comprised almost half of the aliens. Hartmut Esser and Hermann Korte,
Federal Republic of Germany in EUROPEAN IMMIGRATION PoLicy 170 (Tomas
Hammar ed., 1985).

46. Id. at 189. Many of these attacks have been instigated by skinheads
who have received at least tacit encouragement by some of the rightist, anti-
immigrant political parties. Id. The violence has begun to occur in both
directions. In areas where there are large Turkish populations, young,
nationalistic, Turkish street gangs, angry at their treatment by the Germans,
have formed. Germany Rethinks Its Tough Citizenship Law, THE IRISH TIMES,
April 24, 1997, at 11.
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The law in Germany that bases nationality on blood lines has
created an unusual situation indeed. Millions of ethnic Germans
who have been living for generations in the Kazakstan and Volga
regions of the former Soviet Union have, since the breakup of the
Soviet Union, emigrated to Germany.4?” The Aussiedler (out-
settlers) do not speak German and -are unfamiliar with the ways of
the country, but are automatically entitled to citizenship upon
their arrival.#® But a Turk who was born in Germany, who can
speak German fluently and may work for a German company and
had paid taxes to Germany for years, confronts huge obstacles to
achieving citizenship.

II. THE INTRODUCTION OF LEGISLATION TO
RESTRICT IMMIGRATION TO GREAT BRITAIN

A. The Treatment of the Chinese

The residents of Hong Kong, as was the case with all who
resided in any part of the British Empire, had historically been
able to enter Great Britain without any restrictions. Indeed, it
was considered a cornerstone of the institution of the British
Empire that “every subject of the King who ever he may be or

47. William Drozdiak, Germany Begins to Accept Changing Ethnic Makeup:
Naturalization Process May Be Eased, WASHINGTON PosT, April 28, 1997, at
AO1. For many of these ethnic Germans, their roots in the Soviet Union date
back to the 18th Century. Non-Germans in Germany, ASIAN WALL STREET
JOURNAL, May 1, 1997, at 10.

48. Blood Disorder: Germany, THE ECONOMIST, March 23, 1996, at 48.
There may still be almost two million Aussiedler residing in the former Soviet
Union.
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where he may live has a natural right to travel or still more to
settle in any part of the Empire.”4® Under the 1948 British
Nationality Act>0, a national of any state in the Commonwealth
was deemed a ‘British subject’>! and a ‘Citizen of the United
Kingdom and Colonies.’

It was the Commonwealth Immigrants Act of 196252 which
first imposed restrictions on the freedom of British subjects to
emigrate to the United Kingdom. That Act created two
categories of Hong Kong residents: those who were born in Hong
Kong and those who had lived there for at least seven years and
had been issued a United Kingdom passport to emigrate to Great
Britain continued to be able to emigrate to Great Britain; the
other residents could not.33 Parliament engaged in extensive

49. See William H. Liu, The Legal Person of Hong Kong Chinese in British
Law, Asian Profile, Vol. 4, No. 3, 195, 198 (June 1976).

50. British Nationality Act of 1948. The Act declared that upon annexation
of ternitory by the Empire the residents therein became Commonwealth
citizens. The Act specifically deemed the residents of Hong Kong to be
citizens of the Umted Kingdom and Colonies. Id.

51. In 1980, however, the Government declared that the term “Bntish
subject” was ‘out of date’ and substituted “Commonwealth citizen.” OUTLINE
OF PROPOSED LEGISLATION: BRITISH NATIONALITY ACT, HMSO at 32, § 106
(1980).

52. Commonwealth Immigrants Acf, 1962, ch. 21. See also,
Commonwealth Immigrants Act, 1968, ch. 9.

53. Id. at §§(2)(3). One Parliamentarian opposed the Act, claiming that it
was widely accepted that the restrictions on immigration were motivated by
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debate on this controversial legislation. The Government was
forced to make a number of concessions, one of which was that
annual review and renewal of the Act by Parliament was
required.54

It was, however, the British Nationality Act of 1981 which
clearly discriminated against the Hong Kong Chinese.>> When
Parliament began debating the Act it was assumed that there
would be equal treatment for all of the remaining dependent
territories.”® However, as the debate continued, it became clear

“colour prejudice and racial discrimination.” Remarks of Raymond Fletcher,
654 PARL. DEB., H.C. (5th ser.) 1198 (1962).

54. Zig Layton-Henry, Great Britain, in EUROPEAN IMMIGRATION PoOLICY
125 (Tomas Hammar ed., 1985).

55. Other British immigration legislation was targeted at other racial groups.
For example, The Commonwealth Immigrants Act of 1968 was found by the
European Commission on Human Rights to have been specifically designed to
keep East African Asians out of Great Britain. See East African Asians v.
United Kingdom, 3 Eur. H.R. Rep. 76, 83 (1973). The Commission
determined that the East African Asians, by being denied the right to live in
the UK, were being treated as second class citizens and were being subjected
to “degrading treatment” in violation of Article 3 of the European Convention.
Id. at 85-86.

56. The remaining British Dependent Territories (previously referred to as
“Colonies™) were: Anguilla, Bermuda, British Antarctic Territory, British
Indian Ocean Territory, British Virgin Islands, Cayman Islands, Falkland
Islands, Gibraltar, Hong Kong, Montserrat, Pitcairn, St. Christopher-Nevis,
St. Helena, South Georgia, South Sandwich Islands, Turks and Caicos Islands.
The population of Hong Kong represents over 95% of all the people living in
these territories. STEPHEN DAVIES & ELFRED ROBERTS, POLITICAL
DicTIONARY FOR HONG KONG 69 (1990). The fact that 95% of those who
would be affected by the legislation were Hong Kong Chinese did not prevent
Parliamentarians from making comments such as that made by the Minister of
State, Home Office: “I stress that the proposals are in no way directed
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that the Hong Kong Chinese presented, as one member of the
House of Lords put it, “the immigration problem in this
country.”7 By the time the Act became effective on January 1,
1983, it was primarily the Hong Kong Chinese who were to be
left standing without the ‘right of abode’ (to emigrate)>8 to Great
Britain. Their passport would no longer read “British citizen,
subject of the United Kingdom and colonies.”

In the Government’s White Paper outlining the proposed
changes in immigration policy>?, the rationale for the changes
were (not so directly) stated: “Ideas of citizenship which were
suitable in 1948 are no longer so, and our citizenship laws are out
of date. Arrangements have now to be devised which will be
suitable for the changed circumstances and will endure for a very
long time ahead.”®®  The White Paper explained that:

particularly at Hong Kong.” Comments of Timothy Raison in the House of
Commons debate on the British Nationality Bill, Jan. 28, 1981.

57. Statement by Lord Carver in the House of Lords Debate on the British
Nationality Act of 1981, July 22, 1981.

58. The right of abode was defined in Director of Pub. Prosecutions v.
Bhagwan, App. Cas. 60, 74 (1970) as the right to “enter the United Kingdom
without let or hindrance when and where he pleased and to remain here as long
as he liked.” To the people of Hong Kong, it meant the right to live as a full
citizen.

59. OUTLINE OF PROPOSED LEGISLATION: BRITISH NATIONALITY ACT
(1980).

60. Id. at 1, {1 4.
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a new scheme of citizenship should reflect the strength of
the connection that various groups of people have with the
United Kingdom in the world today ... a more meaningful
citizenship [should exist] for those who have close links
with the United Kingdom (and who could be expected to

identify themselves with British society).6!

The people of Hong Kong, although ‘ruled’ by Britain for
almost 140 years at the time, were not deemed to be among those
with ‘close’ enough links. The Home Office Minister of State put
it this way: “We have finally got to dispose of the lingering
notion that Britain is somehow home for all whose countries we
once ruled. ”62

The Chinese in Hong Kong were the recipients of a token
gesture by the British Parliament: whereas on the passports
created by the Act, it was to have read “British Dependent
Territories Citizenship” under “Nationality”, it was changed to
merely read “British”.63 But within six months of the effective
date of the Act, in order to ensure that Hong Kong residents
would not be able to make any legal claims on Britain, all new
passports were to be stamped “[H]Jolder subject to control under
the Immigration Act.”%% To further complicate matters, this

61. Id. at3, {11.

62. UK Not Home to Old Colonies, SOUTH CHINA MORNING PosT, Oct. 10,
1980 (emphasis added).

63. See Michael Chigani, New Blow to Hong Kong Passports, SOUTH CHINA
MORNING PosT, JUNE 30, 1983.

64. ld.
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stamp was soon to be eliminated and a new endorsement was
added: “Holder has the right of abode in Hong Kong.”65

B. Enactment of Legislation to Favor Immigrants from Gibraltar
and the Falkland Islands

The white citizens of European-ancestry in the dependent-
territory of Gibraltar were, indeed, as the Act worked its way
through Parliament, given the right to reside in Britain.66 It was,
perhaps, easy for the members of Parliament to distinguish
Gibraltar in that it was part of Europe.6” But to distinguish the
Falkland Islands, geographically located in South America and a
British colony for approximately the same length of time as Hong

65. 1d.

66. One result of the residents of Gibraltar being considered British was that
students from Gibraltar attending university in Britain did not have to pay the
much higher fees charged to Hong Kong students. Statement of David Steel in
the House of Commons Debate on the British Nationality Bill, June 2, 1981.
The high fees charged to the “foreign” Hong Kong students were thought by
one Parliamentarian to be a factor in the deep resentment felt by the Hong
Kong residents toward Britain. Id.

67. Some attempts to distinguish Gibraltar from Hong Kong, however,
bordered on the absurd. For example, Lord Hughes in the June 22, 1981
debate in the House of Lords on the British Nationality Bill, claimed that it
was the nearly 300 years of ties between Gibraltar and Britain as contrasted to
the mere 140 years for Hong Kong’s British colonial status that earned the
residents of Gibraltar the right to emigrate to Britain. The fact that Spain had
been claiming Gibraltar as a part of Spain since 1713 was considered to be of
no import.
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Kong, from Hong Kong was more difficult. The fact that the
Falkland Islanders were white was, of course, never to be
specifically articulated in the Parliamentary debate, yet it was
clear that race was a crucial factor.

Lord Aylestone, who introduced the Amendment in the House
of Lords to permit Falkland Islanders to emigrate to Britain,
stated to the House that the people there were “probably more
British than we are.”$8 1t is difficult to imagine the Hong Kong
Chinese being similarly described.®® In fact, one member of
Parliament (and former Home Office Minister) made it clear that
at least to him, “British” and “Hong Kong Chinese” didn’t go
together: “There is no sense in which the people of Hong Kong,
whatever we call them, are British in any other way than that
they are linked to Britain in a colonial status.””®  Another
member of the House similarly highlighted the import of race,
although the connection between his comment and his support for
the Amendment was not made terribly clear: “I shall like to

68. Statement of Lord Aylestone in the House of Lords Debate on the
British Nationality Bill of 1981, July 28, 1981. Lord Aylestone continued that
granting the right of abode to the Falkland Islanders “will help to reassure
those British people, who are so many miles away, that we have not forgotten
them and they will be able to regard themselves, as they want to regard
themselves, as first-class British citizens.” Id.

69. Throughout the Parliamentary debate, comments of affinity for the
Falkland Islanders were made in attempts to justify why they and not the Hong
Kong Chinese should receive the right to abode. See, e.g., Statement of Lord
Trefgame referring to the “very deep affection which we all have for the
people of the Falkland Islands.” House of Lords Debate on the British
Nationality Bill of 1981, July 28, 1981.

70. Michael Jones, Labour Criticizes Nationality Bill Propaganda, SOUTH
CHINA MORNING PosT, April 16, 1981, reporting the comment of Alex Lyon
(emphasis added).
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finish [the statement in support of the Falklands] by drawing your
Lordships’ attention to what Lenin said: ‘The only resistance to
world domination by Communism will come from the Anglo-
Saxon race’ ... I would just add a further plea to the Government
to accept this Amendment.”7!

Both the International Convention on the Elimination of All
Forms of Racial Discrimination’? and the Convention on the
Reduction of Statelessness’3 prohibit the deprivation of nationality
on racial or ethnic grounds. The British Nationality (Falkland
Islands) Amendment Bill was passed, nevertheless, giving full
British citizenship to the residents of the Falkland Islands.”7* The
Guardian weekly of London responded to the legislation by
characterizing it as an “anti-immigration measure based on racial
discrimination.””> Indeed, many in Parliament saw it that way

71. Statement of Viscount Massereene in the House of Lords debate on the
British Nationality Bill of 1981, July 28, 1981.

72. International Convention on the Elimination of All Forms of Racial
Discrimination, Adopted and opened for Signature and Ratification by General
Assembly Resolution Article 5(d)(iii), 2106 A (XX) of 21 December, 1965.

73. Convention on the Reduction of Statelessness, Article 9 (1961). Britain
is a contracting party to the Convention. The International Covenant on Civil
and Political Rights, Adopted and opened for signature, ratification and
accession by General Assembly Resolution 2200A (XXI) of 16 December
1966, does not, however, provide for the right to a nationality.

74. H.L. Bill No. 4 (1982-83). It is only with the attainment of full
citizenship that one is entitled to the right of abode. British Nationality Act
(1981) 5.39.
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too; one member of the House of Lords asked directly whether
the main way in which Hong Kong was really being distinguished
was that the residents there had “yellow faces.”76

C. The Response in Hong Kong

The out-of-power Labour Party was somewhat more responsive
to the wishes of the Hong Kong Chinese than were the
Conservatives. In a House of Commons debate nine months after
the effective date of the Nationality Act, it was stated that “The
Labour Party remains firmly committed to the repeal of the
British Nationality Act ... We look forward to the earliest
opportunity for a Labour Government to repeal [this] piece of
repugnant legislation.””” But the Conservative Chairman of the
House of Commons Subcommittee on Race Relations
subsequently dismissed any possibility of repeal: “There is no
conceivable way in which Parliament could change the

75. Editornial of Dec. 5, 1982, reported in Brendon Gullifer, Nationality Act
Based on Race, SOUTH CHINA MORNING PosT, Feb. 16, 1983.

76. Statement by Viscount Eccles in the House of Lords Debate on the
British Nationality Act of 1981, July 22, 1981. The Viscount added that “If
that is the reason it is a very bad reason.” Ild. One could certainly read racist
attitudes into comments of those Parliamentarians desiring to allow residents of
Gibraltar, but not the Chinese of Hong Kong, to emigrate. For example, the
Lord Chancellor told the House of Lords that the pro-Gibraltar policy is
“motivated by a sincere feeling of friendship and loyalty for the people of
Gibraltar ... We would all of us, I think, express undying attachment to our
friends [in Gibraltar].” House of Lords Debate on the British Nationality Act
of 1981.

77. HONG KONG GOVERNMENT INFORMATION SERVICES DAILY REPORT,
Nov. 30, 1983, extract of House of Commons Debate of Nov. 21, 1983.
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immigration or nationality laws -- We might as well say ‘let’s
start walking to the moon’. This is a total red herring and the
sooner it’s forgotten about the better.”78

The reaction in Hong Kong to the Act was decidedly
negative.’ The Hong Kong citizens felt that in some way they
had lost their nationality in violation of Article 15 of the
Universal Declaration of Human Rights: “No one shall be
arbitrarily deprived of his nationality nor denied the right to
change his nationality.”8C There was particular anger in Hong
Kong that a provision of the British Nationality Act required that
even though all was being offered was the very watered down
passport, the following Oath of Allegiance was required to obtain
that passport: “I swear by Almighty God that ... I will be faithful
and bear true allegiance to Her Majesty Queen Elizabeth the
Second Her Heirs and Successors according to law.”81 Hong
Kong was perceived as gaining little from the British-connection
anymore, and the relationship with London was seen as
increasingly one-sided. A particular sore point was that very
close in time to the passage of the Act, the huge Hong Kong

78. U.K. door shut against HK exodus: MP, HONG KONG STANDARD, June
16, 1984.

79. See, e.g., Chris Word, Leaders ‘Let us Down’ on Bill, SOUTH CHINA
MORNING PosT, Mar. 3, 1983.

80. Universal Declaration of Human Rights, Article 15(2), Adopted and
proclaimed by General Assembly Resolution 217 A(III) of 10 December,
1948.

81. British Nationality Act, 1981 ch. 61 §41(1), sched. 5 (Eng.).
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utility, the China Power and Light Company, gave a much
needed contract worth over 550 million British pounds to a
British consortium of companies.82 Britain at the time was
suffering from the effects of a world wide recession, and the
Hong Kong contract was the largest export order in history.83

Even the pleas from the Hong Kong Government that “there is
fundamental, deep-seated and emotional opposition to the Bill
among Hong Kong people”®4 had been ignored. The despair
could also be noted from an editorial in the typically pro-British
South China Morning Post, warning against what was to be the
inevitable: “If it transpires that in spite of all its lobbying and
representations Hong Kong has achieved little or nothing, London
would do well to ponder the disillusionment this will cause. And
not a few are going to ask whether the British Government can be
trusted anymore.”85 Criticism was tempered, however, for the
time being, since Britain had not yet entered into the agreement
with the People’s Republic of China which was to provide for the
handing over of Hong Kong in 1997.

82. Statement of the Prime Minister to the House of Commons, Mar 31,
1981. The Prime Minister added that the contract for the Castle Peak B
Station would create 5,000 to 7,000 new jobs for Britain. Id.

83. Statement of Sir Paul Bryan to the House of Commons, Mar. 31, 1981.

84. As cited by Lord Mishon in the House of Lords Debate on the British
Nationality Bill on June 22, 1981.

85. As cited by Lord Gettes in the House of Lords Debate on the British
Nationality on June 22, 1981.
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III. THE YEARS AFTER THE BRITISH-CHINA
ACCORD

The JOINT DECLARATION BETWEEN THE UNITED KINGDOM AND
THE PEOPLE’S REPUBLIC OF CHINA®6 was signed in a formal
ceremony in Beijing on December 19, 1984.87 The Declaration
provided for all of the British Dependent Territory of Hong Kong
-- The New Territories (the lease for which was due to expire in
1997), as well as Hong Kong Island and Kowloon (which Britain
was under no treaty obligation to give to China) -- to become part
of the People’s Republic of China in 1997.88 The British used

86. The complete title of the document is A DRAFT AGREEMENT BETWEEN
THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND
NORTHERN IRELAND AND THE GOVERNMENT OF THE PEOPLES’ REPUBLIC OF
CHINA ON THE FUTURE OF HONG KONG. There are four documents that
comprise the Draft Agreement: (1) The Joint Declaration; (2) Annex I:
Elaboration by the Government of the People’s Republic of China of its Basic
Policies Regarding Hong Kong; (3) Annex II: Sino-British Joint Liaison
Group; (4) Annex III: Land Leases. In addition, there are two accompanying
memoranda: (A) United Kingdom Memorandum; (B) Chinese Memorandum.

87. The signatories were Prime Minister Margaret Thatcher for Britain and
Prime Minister Zhao Ziyang for China. The Declaration is an internationally
recognized agreement, on file with the United Nations.

88. The Joint Declaration contains the following statements: “The
Government of the United Kingdom declares that it will restore Hong Kong to
the People’s Republic of China”, and “[tlhe Government of the People’s
Republic of China has decided to resume the exercise of sovereignty over
Hong Kong”(emphasis added). The PRC, although accepting the date for
resumption of sovereignty as the same date that the treaty regarding the New
Territories expires, refused to officially acknowledge the legitimacy of the two
earlier treaties concerning Hong Kong Island and Kowloon.
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the issuance of the JOINT DECLARATION to reiterate and
reemphasize to the Chinese in Hong Kong that they would not be
able to emigrate to Britain even after Hong Kong becomes part of
China. The official United Kingdom Memoranda, published
along with the JOINT DECLARATION, stated:

All persons who on 30 June 1997 are, by virtue of a
connection with Hong Kong, British Dependent Territories
Citizens (BDTCs) under the law in the United Kingdom
will cease to be BDTCs with effect from 1 July 1997, but
will be eligible to retain an appropriate status which,
without conferring the right to abode in United Kingdom,
will entitle them to continue to use passports issued by the
Government of the United Kingdom.8%

The transference of this land with almost 6 million inhabitants,
without any consultation of those who were living there, was
viewed most critically in Hong Kong at the time of the
Tiananmen Square protests in 1989.

A. Repercussions of Tiananmen Square

Within two days of the declaration of martial law in the
People’s Republic of China and the concurrent action of troops
against the student protesters in Tiananmen Square, over 600,000
people marched in protest in Hong Kong.90 The Chinese in

89. MEMORANDA TO THE DRAFT AGREEMENT, supra note 86, at § a
(emphasis added).

90. Huge Hong Kong Rally Backs Students, SOUTH CHINA MORNING PosT,
May 22, 1989 .
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Hong Kong seemed united in their call for the resignation of
Chinese Premier Li Peng, inspired perhaps by their fear of
similar actions being taken in Hong Kong after 1997.91 Within
days, over $2 million (Hong Kong) was raised as donations for
the pro-democracy activists in China%2 and the Governor of Hong
Kong, Sir David Wilson, supported the Hong Kong protests.93
British support of any actions taken by the Hong Kong Chinese in
the political sphere was highly unusual; more commonly,
demonstrations were suppressed and protesters arrested.94 The

91. Even the pro-China Hong Kong daily, WEN WEI PO, financed by the
Peoples Republic of China, protested against the crackdown, calling the
Chinese leaders “thieves” who had turned against the Chinese people. Daily’s
Leader Voices Short, Bitter Protest, SOUTH CHINA MORNING PosT, May 22,
1989, at 4.

92. Confusion Over Surplus of Donations, SOUTH CHINA MORNING PosT,
May 24, 1989, at 3. The exchange rate at the time was approximately 7.8
Hong Kong dollars for one United States dollar.

93. Governor in Support of Hong Kong Marches, SOUTH CHINA MORNING
PosT, May 25, 1989, at 1.

94. For a thorough analysis of this aspect of British rule, see Richard Klein,
The Empire Strikes Back: Britain’s Use of the Law to Suppress Political
Dissent in Hong Kong, 15 B.U. INT’L L.J. 701(1997).
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next week, 600,000 again demonstrated®® and $26 million had
been raised.%6

Confidence in the future stability of Hong Kong plummeted;97
the stock market fell 22% in one day.9%8 China hit back at the
Hong Kong support for the pro-democracy activists, and targeted

the media® and political leaders.100 The Chinese took steps to

95. Another Vast Crowd Joins Worldwide Show of Solidarity, SOUTH CHINA
MORNING PoST May 29, 1989, at 1.

96. See $26 Million in Dilemma, SOUTH CHINA MORNING PosT, May 30,
1989, at 1.

97. See Confidence Plummets After Martial Law, SOUTH CHINA MORNING
PosT, June 14, 1989, at 7.

98. See Index Dives 22% in Panic Sell-Off, SOUTH CHINA MORNING PosT,
June 6, 1989, at 1. This led to business’ concern about the new political
activity in Hong Kong and a full page advertisement was taken out in the
major Hong Kong English language daily maintaining that, “[a}ll Hong Kong
people should join forces with the Hong Kong Government to maintain the
stability and prosperity of Hong Kong and should never be involved in any
activity which would damage social order and the Hong Kong economy.”
SOUTH CHINA MORNING POsT, June 27, 1989, at 21.

99. See, e.g., Count-Down To The Clamp-Down, INDEX ON CENSORSHIP,
Jan. 1991, at 20; Mayor Puts Blame on Hong Kong Publications, SOUTH
CHINA MORNING POST, July 7, 1989 (the Mayor of Beijing, in a speech to the
National People’s Congress, accused the Hong Kong media of aiding those
who desired to overthrow Deng Xiaoping).
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