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The Implications of the Constitution’s
Religion Clauses on
New York Family Law

ILeNE H. BARSHAY*

I. Introduction

The First Amendment of the Constitution, which provides that
“Congress shall make no law respecting an establishment of religion
or prohibiting the free exercise thereof,”! reflects concerns that the
framers of the Constitution had regarding government involvement
with religious precepts or practices. However, the degree to which the
framers intended to ensure that government would not interfere with
religious beliefs, doctrine, or custom, either positively or negatively, is
unclear. What is clear, however, is that the intention of the Constitu-
tion’s authors was to mandate some form of separation between
church and state.

By creating this zone of neutrality, it was expected that the First
Amendment would insulate an individual’s religious beliefs from gov-
ernmental control, support or influence.> Moreover, in order to fur-
ther safeguard these religion-based concepts, the First Amendment’s
protections have been extended to the states through the Fourteenth
Amendment’s Due Process Clause, thus guaranteeing that neither
federal nor state governments can use their power to abridge religious
freedom.> The purpose of this article is to identify and assess the ar-

* Professor, Touro College, Jacob D. Fuchsberg Law Center. B.S., 1963, M.S,, 1965, J.D.,
1987, Touro College, Jacob D. Fuchsberg Law Center, L.L.M., 1995 New York University School
of Law. Law Guardian Advisory Committee, Tenth Judicial District, Second Department, Ap-
pellate Division, Supreme Court of the State of New York. Many thanks to Rena Seplowitz and
Gary Shaw for their suggestions, support, and friendship.

1. US. Consr. amend. I. -

2. See Presbyterian Church v. Mary Elizabeth Blue Hull Presbyterian Mem’l Church, 393
U.S. 440 (1969); Engle v, Vitale, 370 U.S. 421, 429 (1963).

3. Engle, 370 U.S. at 430.
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eas of New York’s family law which have the potential to impact on
the religious beliefs and practices of its citizens’ lives and therefore
evoke Constitution-related concerns.* An examination of the statu-
tory law and case law reveals that the New York judiciary’s interpreta-
tion of a substantial portion of the state’s family law, which on its face
appears to conform to the Constitution’s First Amendment Religion
Clauses’ constraints, in fact, differs in language and intent from the
statutory scheme promulgated by the state’s legislature.

Initially, the article will identify the constitutional parameters of
the First Amendment’s Establishment and Free Exercise Clauses and
describe the conceptualization, evolution, and application of these
principles to intrachurch property disputes. Using these concepts as a
backdrop, it will then explore the constitutionality of New York’s ap-
proach to religious marriage contracts and divorces, secular divorce
statutes,’ custody and adoption laws,® and visitation matters by exam-
ining New York statutory and case law.

II. Judicial Interpretation of Religion Clauses: An Overview

In analyzing the prohibitions contained in the First Amendment,
courts have traditionally distinguished the two clauses within the
Amendment: the Establishment Clause and the Free Exercise
Clause.” The United States Supreme Court has determined that the
Establishment Clause prohibits civil courts from resolving “controver-
sies over religious doctrines and practice,” because of the inherent
danger of involving government in “excessive entanglements with reli-
gion.”® The Free Exercise Clause, on the other hand, assures the right
of an individual to exercise or not exercise his or her religious prerog-

4, It is interesting to note that the Preamble to the New York State Constitution, which
sets the tone and establishes the nature of the substance of the state’s legislative scheme with
respect to separation of church and state, apparently bridges the gap. It reads, “WE, THE PEO-
PLE of the State of New York, grateful to Almighty God for our Freedom, in order to secure its
blessings, DO ESTABLISH THIS CONSTITUTION . . ..” See N.Y. CoNsT. PREAMBLE (Mc-
Kinney’s 1994),

5. See N.Y. DoM. REL. Law § 253 (McKinney 1986) and N.Y. Dom. REL. Law § 236
(B)(5)(h), (6)(d) (McKinney Supp. 1993) which add “the effect of a barrier to remarriage” to the
State’s Equitable Distribution Law’s thirteen factors considered in the distribution of marital
property upon dissolution of a marriage and to the eleven factors considered in determining the
amount and duration of maintenance, respectively, in a divorce action.

6. N.Y. Fam. Ct. Act § 116(a-f) (McKinney 1994); see also N.Y. Soc. SErv. § 373 (1-6)
(McKinney 1994). (The term “when practicable” allows a flexible approach to the religious
matching statutes).

7. See Lemon v. Kurtzman, 403 U.S. 602 (1971).

8 Id
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atives, and also guarantees that an individual will not be forced to
participate in religious practice.® In other words, the Free Exercise
Clause requires the accommodation of religious beliefs in order to
prevent the imposition of undue burdens on individuals and/or reli-
gious groups. There are cases when the two religion clauses overlap
or conflict. However, combined, the clauses provide the standard
which determines what is permissible, impermissible, or required of
government in areas of religious concern. Defining establishment as
“sponsorship, financial support, and active involvement of the sover-
eign in religious activity,” the Supreme Court in the seminal case of
Lemon v. Kurtzman, articulated a three pronged test for determining
whether federal or state action constitutes establishment: When state
action (1) lacks a secular purpose; or (2) has a primary purpose of
advancing or inhibiting religion; or (3) constitutes excessive govern-
ment entanglement with religion, that action is constitutionally
prohibited.1?

The third prong of this test has been the most difficult to employ
in cases in which secular courts are asked to enforce religious law.
Although the Supreme Court has asserted that the Lemon test “pro-
vides ‘no more than a helpful signpost’ in dealing with Establishment
Clause challenges,”! it has applied the test in almost every Establish-
ment Clause case decided over the past twenty-five years.'?

However, in recent years several Supreme Court justices have ex-
pressed dissatisfaction with the Lemorn test. For example, Justice
O’Connor would replace the “purpose” prong by asking “whether
government intends to convey a message of endorsement or disap-
proval of religion.”'®* She would also substitute the “effect” prong by
determining whether the government action has “the effect of com-
municating a message of government endorsement or the disapproval
of religion.”’* In addition, she has articulated her disenchantment

9. Presbyterian Church v. Mary Elizabeth Blue Hull Presbyterian Mem'l Church, 393 U.S.
440 (1969).

10. Lemon, 403 U.S. at 602.

11. Mueller v. Allen, 463 U.S. 388, 394 (1983) (quoting Hunt v. McNair, 413 U.S. 734, 741
(1973)).

12. Among the exceptions, see Lee v. Weissman, 505 U.S. 577 (1992) (invalidating the prac-
tice of including non-denominational prayer at a public high school graduation because coercive
participation in religious activity resulted from student attendance at this important event);
Marsh v. Chambers, 463 U.S. 783 (1983) (upholding a Nebraska statute which provided for legis-
lative chaplains, on the basis of legislative practice).

13. Lynch v. Donnelly, 465 U.S. 668, 691 (1984).

14. Id. at 692.
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with the entanglement prong of the test.'” Chief Justice Rehnquist
has also expressed displeasure with the Lemon test, but for somewhat
different reasons.'® He instead advocates the view that government
may advance religious goals or religion so long as it demonstrates no
preference among different religions.'” He and former Justice White
have joined with Justices Kennedy and Scalia, by individually and
collectively expressing their wish to abandon the three part Lemon
test.'® They would ask, rather, whether government is directly sup-
porting religious activity or coercing persons to engage in religious
activity.’? In actuality, the “endorsement” approach has been ap-
proved by a majority of the Supreme Court’s justices, but never in a
manner that explicitly rejected the Lemon test.? Thus, notwithstand-
ing the fact that its future is in doubt,?! the Lemon test is still good
law. _

First Amendment cases decided by the Supreme Court have pri-
marily involved intrachurch property disputes,?? state mandated aid to
religious organizations,?® attempts to conduct religious training or
hold religious meetings in public schools* and government sponsored
religious displays.?> Deferring to church polity,*® testing a dispute
against statutory law,?’ and balancing the relevant religious and socie-
tal interests®® are among the most utilized strategies that the Court has
employed in determining the outcome of these disputes. The church-
property cases are illustrative of the utilization of the excessive entan-

15. Aguilar v. Felton, 473 U.S. 402, 422 (1985) (O'Connor, J., dissenting) (questioning “the
utility of entanglement as a separate Establishment Clause standard in most cases.”).

16. Wallace v. Jaffree, 472 U.S. 38, 108 (1988) (Rehnquist, J. dissenting).

17. ld.

18. See Bd. of Educ. v. Mergens, 496 U.S. 226 (1990).

19. See, e.g., id. at 260; County of Allegheny v. ACLU, 492 U.S. 573, 655 (1989).

20. Allegheny, 492 U.S. at 573 (holding that the display of a creche was violative of the
Establishment Clause, but the display of a menorah next to a Christmas tree was held not to
violate the Establishment Clause because the effect of the two symbol exhibit did not constitute
an endorsement of either the Christian or Jewish beliefs).

21. See Lee v. Weissman, 505 U.S. 577, 587 (1992) (declining to reject the Lemon test, the
Court stated “we do not accept the invitation of petitioners and amicus, the United States, to
reconsider our decision in Lemon v. Kurtzman.”).

22. See, e.g., Serbian Eastern Orthodox Diocese v. Milovojevich, 426 U.S. 696 (1976).

23. See, e.g., Committee for Pub. Educ. and Religious Liberty v. Nyquist, 413 U.S. 756
(1973); Lemon v. Kurtzman, 403 U.S. 602 (1971).

24. Engle v, Vitale, 370 U.S. 421 (1963).

25, See, e.g., County of Allegheny v. ACLU, 492 U.S. 573 (1989); Lynch v. Donnelly, 465
U.S. 668 (1984).

26. Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976).

27. Jones v. Wolf, 443 U.S. 595 (1979).

28. Wisconsin v. Yoder, 406 U.S. 205 (1972).
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glement prong of the Lemon test, notwithstanding the fact that these
cases predated Lemon.

III. Judicial Interpretation of Religion Clauses Vis & Vis
Intrachurch Property Disputes

The Supreme Court’s application of the Establishment Clause’s
prohibition against resolving “controversies over religious doctrine
and practice” precludes civil courts from permitting excessive govern-
ment entanglement with religion.?® Thus, judicial interpretation of or
involvement with a religious law, doctrine, contract, or precept would
constitute a First Amendment violation.

A well-established strategy which satisfies both the Establishment
Clause mandate and Lemon requisites is the “neutral principles of
law” approach which has been utilized by the Supreme Court in in-
trachurch property disputes:

The neutral-principles method . . . requires a civil court to examine

certain religious documents, such as a church constitution, for lan-

guage of trust in favor of the general church. In undertaking such

an examination, a civil court must take special care to scrutinize the

document in purely secular terms, and not to rely on religious

precepts in determining whether the document indicates that the
parties have intended to create a trust. In addition, there may be
cases where the [document] incorporates religious concepts in the
provisions relating to the ownership of property. If, in such a case,

the interpretation of the instruments of ownership would require

the civil court to resolve a religious controversy, then the court must

defer to the resolution of the doctrinal issue by the authoritative

ecclesiastical body.>°
This method employs objective standards of law in order to maintain a
neutrality or detachment from religious beliefs or practices, which ac-
cording to the Court, is mandated by the Establishment Clause.?

Standards to determine the scope of the First Amendment Reli-
gion Clauses were initially set forth by the United States Supreme
Court over one hundred years ago. In Watson v. Jones,* the Court
was asked to resolve an intrachurch property dispute between two fac-

29. Presbyterian Church v. Mary Elizabeth Blue Hull Presbyterian Mem’l Church, 393 U S.
440 (1969).

30. See Jones v. Walf, 443 U.S. 595, 604 (1979) (describing Georgia’s neutral principle of law
approach).

31. ld

32. 80 U.S. (13 Wall) 679 (1872).
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tions of a local congregation. Relief was denied because intervention
by a civil court would constitute a violation of the First Amendment’s
guarantee of religious liberty, free from government interference.*?
The Court reasoned that the members of the congregation had implic-
itly consented to be bound by the church governing body when the
church was established.>* It further noted that both the congrega-
tion’s consent and the church’s ability to structure its own government
would be meaningless if rulings by the church were undermined by
secular courts.?> The Court therefore concluded that legal tribunals
must accept a church’s determination as definitive and irrevocable,3¢
and that deference must always be given to church decision makers.
Thus, the initial standard to determine whether a secular court could
adjudicate an intrachurch dispute was a rigid one, and secular courts
could in no way interfere with established church polity.

A similar issue was considered by the Supreme Court almost one
hundred years later. In Presbyterian Church v. Mary Elizabeth Blue
Hull Presbyterian Memorial Church,> First Amendment principles
were again applied to an intrachurch dispute. In this case, the Court
addressed the question of whether a state court, pursuant to state law,
could determine if one faction of a church had abandoned established
tenets of faith, thereby justifying possession of church property by the
other faction. In reaching its decision that a civil court is prohibited
from assessing aspects of church doctrine, the Court asserted that the
Georgia law, which required a civil court to base its decision on the
court’s own interpretation of church doctrine and determination of
the significance of that doctrine, was unconstitutional.?® In effect, the
Court recognized the state’s interests in resolving property disputes,
but at the same time reaffirmed the principle that secular courts must
defer to church polity.*

Writing for the Court, Justice Brennan maintained that Watson
permitted the Court no role in determining the ecclesiastical questions
presented in the case.?®* However, he did assert that “there are neu-

33. Id. at 727-29.

34. Id. at 729.

35. Id. at 727-29.

36. Id. at 727.

37. 393 U.S. 440 (1969).

38. Id. at 445-46.

39. See Watson v. Jones, 80 U.S. (13 Wall) 679 (1872) (establishing that secular courts must
defer to church polity).

40. Presbyterian Church v, Mary Elizabeth Hull Presbyterian Mem’l Church, 393 U.S. 440
(1969).
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tral principles of law, developed for use in all property cases, which
can be applied without ‘establishing’ churches to which property is
awarded.”! He further declared that an “exception” existed whereby
“the narrowest kind of review of a specific church decision — i.e.,
whether that decision resulted from fraud, collusion or arbitrari-
ness”— was allowed because it did not involve the Court in church
doctrine.*? According to the majority opinion, limited scrutiny of this
nature would constitute an appropriate means of resolving these dis-
putes so long as there is little or no entanglement in religious
matters.*?

The introduction of the “neutral principles of law” approach for
resolving intrachurch property issues was carefully distinguished from
litigation requiring courts to resolve controversies over religious doc-
trine and practice, which is implicitly prohibited by the First Amend-
ment.** The resolution of this dispute adhered to the precepts
established in Watson, and in doing so, reaffirmed the “neutral princi-
ples of law” rationale for adjudicating intrachurch property controver-
sies, which could be utilized only in clearly defined circumstances.*’

In 1979, the Supreme Court in Jones v. Wolf was again faced with
a problem involving ownership of church property which arose follow-
ing a schism in a local church.*® In a five to four decision, the Court
affirmed the Georgia Supreme Court’s utilization of the “neutral prin-
ciples of law” approach in resolving the dispute.*” Writing for the ma-
jority, Justice Blackmun noted that a state court was free to resolve
church property disputes as long as the court’s review did not involve
consideration of rituals, tenets of faith or doctrinal matters.*® The
Supreme Court in Jones extended the approach used in Hull Church
by requiring deference to ecclesiastic tribunals with regard to cases
involving religious doctrine or practice.*

In Jones, Justice Blackmun reasoned that the “neutrality princi-
ple” is completely secular in operation because it relies on objective
concepts of property law.° He further hypothesized that by delineat-

41. Id. at 449,

42. Id. at 451.

43, Id.

44, Id.

45. Id.

46. 443 U.S. 595 (1979).
47, Id. at 602-04.

48. Id.

49. Id. at 603.

50. 1d.
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ing private rights and obligations, judicial decisions would merely re-
flect the parties’ intentions.® Although the Court cautioned that a
document containing religious concepts requiring interpretation must
be made by an authoritative religious body, it simultaneously found
that an evaluation of an ecclesiastical document is appropriate if it can
be accomplished solely on secular terms.>?

However, Justice Powell, writing for the dissent, expressed con-
cern that the majority’s neutral principle approach would bring about
courts’ increased involvement in church controversies,> and at the
same time minimize constitutionally mandated deference to church
bodies.>

The decision reached in Jones reflects the final stage in the evolu-
tion of the neutral principles of law concept. The Supreme Court de-
termined that an intrachurch property dispute that was capable of
being resolved by applying secular property law should be resolved as
long as a court’s review does not create involvement with prohibited
religious matters.>> Moreover, the Court held that this type of review
does not result in a violation of the Establishment Clause.>® Thus, the
neutral principles of law approach emerged as a standard to be uti-
lized in resolving intrachurch property controversies.

The exception first articulated in Hull Church and then extended
in Jones, was later utilized in a breach of contract case. In United
Methodist Church v. Superior Court of California,>” the Court de-
clined to expand the scope of First Amendment protections to a reli-
gious organization for a breach of contract in its management of
retirement homes. In finding that a church was subject to the tradi-

51. Id.

52. Id. at 603-04. :

53. Id. at 614-17. See Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971) (providing a three
prong test to determine if a statute is in violation of the Establishment Clause); see also Commit-
tee for Pub. Educ. and Religious Liberty v. Nyquist, 413 U.S. 756 (1973). In utilizing the three
pronged test established in Lemon, Chief Justice Burger concluded that a statute mandating
state financial aid to parochial schools fostered excessive entanglement between church and
state and that the primary effect of the statute was to advance religion by directly subsidizing
religious activities of parochial schools. Id. at 780, 798. But see Widmar v. Vincent, 454 U.S. 263,
273 n.13 (1983), where the Supreme Court held that when a state university makes its facilities
generally available for student activities, it must also make them available to students who wish
to engage in religious worship and teaching. The Court held that the Free Speech and Free
Exercise Clauses required this result, even though the Establishment Clause must be taken into
account. /d. at 273 n.13. '

54. Jones, 443 U.S. at 614-17.

55. Id.

56. Id.

57. United Methodist Church v. Superior Court of California, 439 U.S. 1369 (1978).
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tional minimum contacts analysis in determining the existence of per-
sonal jurisdiction, Justice Rehnquist refused to recognize the danger
of judicial support of a religious belief where fraud or breach of con-
tract was alleged.>® In United Methodist Church, the Court again em-
ployed a neutral principles of law approach to a contract dispute and
applied contract law theories rather than religious doctrine to resolve
the conflict. Clearly, principles of secular law rather than religious law
were applied to reach this decision. _

Likewise, state courts have had to address questions of law re-
garding property, contracts, and arbitration between and among reli-
gious institutions and private parties. In adjudicating these disputes,
many courts been guided by the Supreme Court’s adherence to the
neutral principles of law approach.

IV. New York State Enforcement of Religious Marriage Contracts:
Intersection of Secular and Religious Law

Similar to federal courts, state civil courts, in the context of en-
forcing contracts, are called upon to apply and at times interpret laws
established by religious entities.> Contracts, particularly prenuptial

58. Id. at 1372-73. See Ira M. Ellman, Driven from the Tribunal: Judicial Resolution of
Church Disputes, 69 CaL. L. Rev. 1378, 1382 (1981) (commenting that some internal religious
disputes such as contract disputes may be secular in nature).

59. Note, Enforceability of Religious Law in Secular Court—It’s Kosher, But Is It Constitu-
tional? 71 Micu. L. REv. 1641 (1973). There are many examples of the utilization of ecclesiastic
or Jewish Law to resolve disputes in secular courts. See, e.g., In re Juan R., 374 N.Y.S.2d 541,
547-48 (N.Y. Fam. Ct. 1975) (relying upon a Talmudic principle of construction to conclude that
a statute which empowered the court to award custody, implicitly included the power to award
visitation rights to a putative father who was not seeking custody of his child. “[T]he right to
adjudicate and award custody must certainly include the right to independently adjudicate visita-
tion without the pendency of a prime proceeding for custody.”): see also Garrity v. New Jersey,
385 U.S. 494, 497-98 n.5 (1967) (using a reference to a Halakhic ruling that “discards confessions
in toto . . . because of its psychological insight and its concern for saving man from his own
destructive inclinations” to interpret the privilege against self-incrimination); Miranda v. Ari-
zona, 384 U.S. 436, 458 n.27 (1966) (observing that the “roots” of the privilege against self-
incrimination “go back to ancient times” and noting that the Maimonides discovered an ana-
logue to the privilege grounded in the Bible); In re Mary Agosto, 553 F. Supp. 1298, 1305 (D.
Nev. 1983) (holding that the child of a reputed mobster was immune from testifying about his
father’s activities based upon a Biblical proscription against hearing testimony adverse to a kins-
man); Wilson v. Beame, 380 F. Supp. 1232, 1239 (E.D.N.Y. 1974) (utilizing Talmudic law in its
ruling that to require prisoners to pray alone when communal prayers were available was effec-
tively a serious deprivation of religious freedom: “It is a principle of Talmudic law that it is
preferable to pray communally rather than alone . . . . ‘{{A] person should associate himself with
the congregation and never recite his prayers in private when he is able to pray with the congre-
gation.””) (citation omitted). See generally Laurence M. Warmflash, The New York Approach to
Enforcing Religious Marriage Contracts: From Avitzur To the Get Statute, 50 BRook. L. Rev. 229
(1984) (discussing one state’s interpretation of laws established by religious entities concerning
marriage).
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agreements, often include references to religious law or require imple-
mentation of secular laws which use religious terminology. One par-
ticular type of issue which has been focused upon by New York courts
is the enforceability of Ketubot; Jewish marriage contracts. Although
disputes arising from these religious antenuptial agreements are not
exclusively secular in nature, these agreements have been enforced
and implemented by the state’s courts. Similar to the Supreme
Court’s decision in United Methodist Church, courts’ adjudication of
these types of disputes have been based upon the secular aspects of
the contracts. Moreover, with few exceptions, the issues concerning
Ketubot and ecclesiastical divorces or Gets have been raised almost
exclusively in New York.%°

The Ketubah (singular of Ketubot) or Jewish marriage contract, a
religious prenuptial agreement, serves to delineate the obligation of
parties to a marriage for the duration of that marriage.5! It was insti-
tuted during Talmudic times for the purpose of protecting a woman
from the inequities of the law. In ancient days, women were consid-
ered to be property or chattel, and marriage constituted a form of
barter between the bride’s family and the groom.*? A sum of money
was usually provided for in the Ketubah to be given to the wife in case
the marriage resulted in a divorce.® The marriage contract also in-
cluded a listing of procedures to protect the wife from the possibility
of her husband obtaining a unilateral divorce.**

Talmudic divorce law was, and is, more favorable to a husband.
As a result, Kerubot often contain provisions whereby both parties to
a marriage agree to bring any marital dispute before a Jewish tribunal
known as a Bet Din. The need for this type of safeguard becomes
apparent when one learns that only a husband may grant a Get, an
ecclesiastical divorce, under Orthodox Jewish Law.%> Even if a couple
obtains a civil divorce, a religious divorce is not permitted unless the
husband willingly gives his consent.% If the husband refuses to submit
marital disputes to the authority of a Bet Din or does not consent to a

60. Lawrence M. Warmflash, The New York Approach to Enforcing Religious Marriage
Contracts: From Avitzur to the Get Statute, 50 BRook. L. REv, 229, 234 n.16 (1983).

61. 2 ENCYCLOPEDIA JUDAICA 432 (1971); 11 ENCYCLOPEDIA JuDAICA 840 (1971).

62. IrwiNy H. HauT, DIvorce N JEwisH Law ano Lire 18 (1983).

63. Id

64. Id.

65. 6 ENcYCLOPEDIA JUDAICA 130 (1971).

66. If consent is not given willingly, the Get is not considered valid. Therefore, Gets ac-
quired in New York are not always recognized as valid by Halakhic authorities. See Haur, supra
note 62, at 19, 24 (1983).

214 [voL. 40:205

HeinOnline -- 40 Howard L.J. 214 1996-1997



New York Family Law

religious divorce, a wife is not free to remarry.%’ She is considered an
Agunah, which means she is neither married nor divorced.®®

The harshness of Talmudic laws governing rights relating to a wo-
man’s marriage clearly accounts for the phenomenon of civil courts
being presented with disputes involving enforcement of the terms of a
Jewish marriage contract. Without the assistance of secular courts, a
devout Orthodox or Conservative Jewish woman, who is recognized
as an Agunah or who is considered to have achieved the status of
Agunah by her denomination’s rabbinic authorities, is not free to re-
marry or bear children legitimately.®

By virtue of her religious beliefs, as well as the circumstances in
which she finds herself, an Agunah is in limbo. Rights which would
otherwise be guaranteed by both federal and state constitutions are
not available to her.”® Moreover, application of secular law would re-
flect that not only has she been deprived of her right to freely exercise
her beliefs, but she has also been deprived of her freedom of associa-
tion, right to privacy, right to raise her children in the manner she sees
fit, and right to the equal protection of the law.”* It is therefore not
surprising that a woman faced with these deprivations should seek to
vindicate her rights by appealing to secular courts. This is particularly
true in cases where a woman’s inherent rights and freedoms have been
guaranteed by both parties to a contract, even if that contract is in the
form of a Ketubah.

To determine whether New York courts have correctly decided
cases that involve or rely upon Jewish Law for their resolution, the
mandates of the Free Exercise and Establishment Clauses must be ap-
plied. Prior to the clear articulation of judicial policy regarding the
enforcement of Jewish marriage contracts by the New York Court of
Appeals in 1983,7? two contrasting approaches were employed by the
state’s courts. The first approach utilized in adjudicating these types
of religious issues was based upon the state’s statutory scheme.”
However, the second approach was premised upon secular courts’ in-

67. Id. at 18

68. Id.

69. Id. Orthodox Jews as well as many Conservative Jews adhere strictly to Orthodox Jew-
ish Law-—Halacha.

70. Id.

71. Id.

72. See Avitzur v. Avitzur, 446 N.E.2d 136 (N.Y. 1983).

73. Id.
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terpretation of religious doctrine and law.” This section will trace the
development of these two methodologies in terms of controversies
which have arisen and the means used to resolve them.

In 1926 the Appellate Division of the New York Supreme Court
recognized a Ketubah to be a civilly enforceable contract.”> The court
in Hurwitz v. Hurwitz distinguished those provisions in the Ketubah
that referred to the laws of Moses and Israel from those entitling a
widow to possession of the marital residence.”® In upholding the va-
lidity of the marital contract, the court instructed the Special Term”
to utilize state law to test provisions of the Kerubah relating to the
widow’s property rights.”® If the provisions were found to be consis-
tent with the law, then the intentions of the parties to the contract
were to be enforced. The Hurwitz court considered the Ketubah to be
a “simple agreement or contract . . . made and executed in the State
of New York,”” which was therefore subject, as are all such contracts,
to the laws of the state. In Hurwitz, there was no attempt to deter-
mine issues which arose from the religious provisions of the contract.

Application of the Lemon test for the purpose of evaluating the
Hurwitz technique of applying contract law principle to resolve the
dispute reveals that there was no attempt to advance or inhibit reli-
gion or religious practice, no judicial entanglement with religion or
religious doctrine, and therefore no violation of the Establishment
Clause. Thus, the Hurwitz decision reflected the first approach dis-
cussed in this section, whereby a state court applies secular law to de-
termine the outcome. However, this type of approach was not always
used by the state’s judiciary.

Almost fifty years later, the New York Supreme Court, in Wener
v. Wener B had to decide whether to award child support payments in
a divorce action between a husband and wife. In Wener, the couple’s
marriage had been solemnized in an Orthodox Jewish ceremony
which included the signing of a Ketubah.8* Subsequently, they lived
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together for six years before deciding to adopt a child.*? Prior to their
separation, the child resided with the couple for thirteen months.®?
However, adoption arrangements had not been completed in accord-
ance with the usual requirements of New York law.®* Based on the
unique circumstances of the case, the court found that: the husband
was required to support the child.®

The award of child support to the wife was premised on two alter-
native theories. First, the court determined that, based on the
couple’s conduct, an implied agreement to adopt the child existed and
the court was therefore “required” to find that the husband had the
primary duty to provide support.®® In the alternative, the court deter-
mined that the Ketubah bound the husband to support the child, re-
gardless of whether or not there was an agreement to adopt.%” In its
decision, the court noted that the Kerubah, written in Hebrew and
English “betrothed the parties according to the laws of Moses and
Israel,” and accordingly the husband made himself “responsible for all
those obligations as prescribed by . . . religious statutes.”®® Relying
solely on Jewish legal and Biblical sources, the court stated that
“lujnder the laws of Moses and Israel, the head of every household
who takes a child into his household . . . is as liable for the support of
such infant as though it were his own.”*®

The Appellate Division affirmed the trial court’s holding, solely
on implied contract and equitable estoppel grounds,” declaring that
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86. Id. at 241-42 (reflecting the doctrine of virtual adoption which is currently recognized in
New York).
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89. Id. at 240. See THe Tarmubp. The Jewish legal and Biblical sources referred to by Judge
Multer in his decision included a passage from the Book of Ruth: “We are told that Ruth bore a
son and that Naomi brought him up and he was called after her name and forever after he was
known as Naomi’s son.” (IV:17). The Talmud was cited for the principle that: “Whoever brings
up an orphan in his home, scripture ascribes it to him as though he had begotten the child.”
(Sanhedrin, p. 19). -

The Court also referred to the Book of Psalms for the fact that the sons of Jacob were
sustained by Joseph and therefore they were called after his name, that is Joseph’s, and were
thereafter known as the sons of Jacob and Joseph (LXXVI:16), and to Maimonides for the prop-
osition that, “Even if a child is a pagan, he is a member of the family with the rights and duties
pertaining to such membership.” (M.T. Inheritance II:14).

Finally, the Book of Leviticus was quoted for the passage: “A stranger that sojourneth with
you shall be as the home-born among you and thou shalt love him as thyself.” (19:34). See also
Allan J. Topol, Jewish Law: A Misapplication in New York?, 4 IsraeL L. Rev. 578 (1969).

90. Wener, 312 N.Y.S.2d at 818.
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“New York cannot apply one law to Jewish residents and another law
to all others.”? The appellate court reasoned that the lower court’s
opinion raised problems regarding separation of church and state mat-
ters as well as equal protection issues.”

The Wener trial court’s interpretation of and reliance on Jewish
Law is, without question, adverse to the neutral principles of law ap-
proach established by the Supreme Court. Applying the test set forth
in Lemon v. Kurtzman,” to evaluate the separation of church and
state issues raised by Wener, one could argue that the trial court sim-
ply intended to effectuate the parties’ contractual promises, a pu