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Rediscovering Julius Henry Cohen and
the Origins of the Business/Profession
Dichotomy: A Study in the Discourse
of Early Twentieth Century Legal
Professionalism

by SaMuUeL J. LEviNE*®

Since the earliest years of the twentieth century, prominent segments
of the legal community have accepted and adopted the assertion that “[t]he
law is no longer a learned profession, it has become a business.”! In
response, the past century saw repeated and sustained professionalism
movements, aimed at promoting an ideal of professionalism in legal
practice. Each of these movements, in turn, was confronted by various
forms of criticism and opposition, on both descriptive and normative
grounds.2 The prevailing division among leaders of the practicing bar and
the legal academy alike has produced, in the words of one scholar, a
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University; J.D., Fordham University; Ordination, Yeshiva University; B.A., Yeshiva
University.

An earlier draft of this article was presented at the American Society for Legal History’s
2003 Annual Meeting. I thank Ariela Gross, the conference organizer, and my co-panelists,
Bob Gordon, Larry Mitchell, and Norman Spaulding. For assistance in historical research, I
thank Don Buffaloe, Reference Services Librarian at Pepperdine University School of Law,
Emily Peacock, Pepperdine University School of Law, Class of 2005, Marc Bernstein,
Archivist, New York Society for Ethical Culture, Emilyn Brown, Archivist, New York
University, and Steven Flanders, Historian for the New York County Lawyers’ Association.
For helpful conversations and general encouragement, [ thank Marc Scarberry, Bob Pushaw,
and the rest of my colleagues at Pepperdine, as well as Russ Pearce, Tom Shaffer, Ben
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1. George F. Shelton, Law as a Business, 10 YaLE L.J. 275, 275 (1900). See also JuLus
HenrY CoHEN, THE LAW: BUSINESS OR PROFESSION? passim (1916); RICHARD HOFSTADTER,
THE AGE OF REFORM: FROM Bryan To F.D.R. 158-63 & 160 n.6 (1956) (citing sources);
George W. Bristol, The Passing of the Legal Profession, 22 YALE L.J. 590 (1912-13); Robert
Reat Platt, The Decadence of Law as a Profession and its Growth as a Business, 12 YALE L.J.
441 (1903). As Professor Laura Kalman has observed, this assertion gained popularity at the
end of the nineteenth century, and “lawyers have been repeating such wails of woe ever
since.” Laura Kalman, Professing Law: Elite Law School Professors in the Twentieth
Century, in LOOKING Back AT LAW’s CENTURY 338 (Austin Sarat, et al. eds., 2002).

2. See e.g., Rob Atkinson, A Dissenter's Commentary on the Professionalism Crusade,
74 Tex. L. Rev. 259 (1995); Samuel J. Levine, Faith in Legal Professionalism: Believers
and Heretics, 61 Mp. L. REV. 217 (2002); Russell G. Pearce, The Professional Paradigm
Shift: Why Discarding Professional Ideology Will Improve the Conduct and Reputation of
the Bar, 70 N.Y.U. L. REv. 1229 (1995).
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2 THE AMERICAN JOURNAL OF LEGAL HISTORY Vol. XLVII

“perennial debate.”3

To many of its critics, early-twentieth-century legal professionalism
was characterized by—if not premised upon—numerous vices, including
anti-Semitism, nativism, classism, economic protectionism, and general
elitism.4 This article considers the discourse and underlying attitudes of
early twentieth century legal professionalism through a close analysis of
Julius Henry Cohen’s 1916 book, aptly titled The Law: Business or
Profession?.5 Specifically, the article suggests that, although Cohen

3. Bruce A. Green, The Disciplinary Restrictions on Multidisciplinary Practice: Their
Derivation, Their Development, and Some Implications for the Core Values Debate, 84
MinN. L. REV. 1115, 1130 & n.66 (2000).

4. See, e.g., JEROLD S. AUERBACH, UNEQUAL JUSTICE: LAWYERS AND SOCIAL CHANGE IN
MODERN AMERICA (1976); RICHARD L. ABEL, AMERICAN LAWYERS (1989); ROBERT STEVENS,
LAW SCcHOOL: LEGAL EDUCATION IN AMERICA FROM THE 1850s TO THE 1980s (1983).

5. See COHEN, supra note 1. Though apparently not the first to articulate what Professor
Russell Pearce has coined “the business-profession dichotomy,” see Pearce, supra note 2,
Cohen’s book may well represent the first attempt at a full-length consideration of the issue,
consisting of 319 pages of text, followed by nearly 100 pages of appendices, bibliography,
and index. A 1926 revised edition of the book, which includes an additional Postscript and
extended appendices, totals 513 pages.

As a result, the book has been cited in numerous scholarly works as a somewhat standard
reference to the abiding nature of the business/profession debate. See, e.g., Michael Ariens,
Know the Law: A History of Legal Specialization, 45 S.C. L. REv. 1003, 1027 n.119 (1994);
Mary M. Devlin, The Development of Lawyer Disciplinary Procedures in The United States,
7 GEo. J. LEGAL ETHIcs 911, 919 n.57 (1994); Green, supra note 3, at 1130 & nn.66-69;
Steven H. Hobbs, Ethics in the Age of Entrepreneurship, 39 5. TEX. L. REv. 599, 603
(1998); Robert F. Housman, The Ethical Obligations of a Lawyer in Political Campaign, 26
U. MeM. L. Rev. 3, 71 n.307 (1995); Erik M. Jensen, Book Review, 1990 CoLum. Bus. L.
REv. 133, 160; Peter Karsten, Enabling the Poor to Have Their Day in Court: The
Sanctioning of Contingency Fee Contracts: A History 10 1940, 47 DEPauL L. Rev. 231, 255
n. 194 (1998); Nina Keilin, Note, Client Outreach 101: Solicitation of Elderly Clients by
Seminar Under the Model Rules of Professional Conduct, 62 FORDHAM L. REv. 1547, 1560
n.96 (1994); Herbert M. Kritzer, The Professions Are Dead, Long Live the Professions:
Legal Practice in a Postprofessional World, 33 Law & SoC’y REv. 713, 722 n. 17 {1999);
Kenneth Lasson, Lawyering Askew: Excesses in the Pursuit of Fees and Justice, 74 B.U. L.
REv. 723, 730 n.34 (1994); Russell G. Pearce, Lawvyers as America’s Governing Class: The
Formation and Dissolution of the Original Understanding of the American Lawyer’s Role, 8
U. CHI. L. ScH. ROUNDTABLE 397 n.142 (2001); Pearce, supra note 2, at 1242 n.55;
Elizabeth Phillips, Note, Injunctions Pending Arbitration: Do the Courts Really Have
Jurisdiction?, 1991 J. DispL. REsoL. 381, 385 n.44; W. Wesley Pue, Locating Hurst, 18 Law
& Hist. REv. 187, 191 n.9 (2000); Milton C. Regan, Law Firms, Competition Penalties, and
the Values of Professionalism, 13 GEo. J. LEGaL ETHICS 1, 3 & n.9 (1999); §.S. Samuelson
& L. Fahey, Strategic Planning for Law Firms: The Application of Management Theory, 52
U. PitT. L. REV. 435, 437 n.18 (1991); Ted Schneyer, Policymakers and the Perils of
Professionalism: The ABA’s Ancillary Business Debate as a Case Study, 35 Ariz. L. REv.
363, 369 n.44 (1993); Ted Schneyer, Professional Discipline for Law Firms?, 77 CORNELL
L. REv. 1, 22 n.130 (1991); Jeffrey W. Stempel, Theralaw and the Law-Business Paradigm,
5 PsycHoL. PuB. PoL’y & L. 849, 855 n.22 (1999); Detlev F. Vagts, Professional
Responsibility in Transborder Practice: Conflict and Resolution, 13 Geo. J. LEGAL ETHICS
677, 679 n.7 (2000); Eli Ward, An Unlikely Knight in Economic Armor: Law and Economics
in Defense of Professional Ideals, 31 SETON HaLL L. REv. 1042, 1088 n.162 (2001).

Nevertheless, as | have noted elsewhere, Cohen’s book has rarely, if ever, been engaged
in a substantive or substantial manner. See Samuel J. Levine, Professionalism Without

HeinOnline -- 47 Am J. Legal Hist. 2 2005



2005 JULIUS HENRY COHEN AND LEGAL PROFESSIONALISM 3

shared and relied upon many of the concerns of his contemporaries over
the commercialization of legal practice, he offered a unique vision of pro-
fessionalism, one that eschews notions of bias and self-interest in favor of
intellectual honesty and a sincere concern for the good of society.

Part one of the article contrasts Cohen’s rhetoric and underlying
approach to professionalism against the often anti-Semitic, nativist, and
classist attitudes expressed by leaders of the organized bar in discussions
of professional misconduct and bar admissions standards. The second part
considers Cohen’s support for stricter standards in legal education and
prevention of the unauthorized practice of law, in spite of his rejection of
the kind of economic protectionism that often accompanied calls by oth-
ers for higher standards. The third section examines Cohen’s ability to
promote law as a profession and not a business without engaging in elit-
ism popular among segments of the legal community. The article con-
cludes with the suggestion that, although Cohen’s unique approach may
have resulted largely from various ways in which his personal life and
experiences differed from those of the typical member of the elite legal
establishment, a more interesting and more important lesson may be
found in Cohen’s ability to maintain his own rhetorical integrity and intel-
lectual independence while allying himself with many who shared his
goals, if not his sensibilities and sensitivities.

PROFESSIONAL MISCONDUCT AND BAR ADMISSIONS
Anti-Semitism and Nativism

In his groundbreaking study of elite lawyers in the twentieth century,
Jerold Auerbach develops the thesis that in the early part of the century,
“[a]lthough lawyers spoke the language of professionalism, their vocabu-
lary often masked hostility toward those who threatened the hegemony of
Anglo-Saxon Protestant culture.”¢ Specifically, citing the rhetoric of lead-
ers of the organized bar who called for stricter educational and admissions

Parochialism: Julius Henry Cohen, Rabbi Nachman of Breslov, and the Stories of Two Sons,
71 ForDHAM L. REV. 1339, 1340-41 n.8 (2003). In fact, the only sustained study of Cohen’s
work appears to be found in Gerald Fetner, Public Power and Professional Responsibiliry:
Julius Henry Cohen and the Origins of Public Authority, 21 Am. J. LEG. HisT. 15 (1977),
which briefly notes Cohen’s opposition to the commercialization of legal practice, see id. at
22 (citing only an address by Cohen); see id. at 22 n. 19 (quoting Julius Henry Cohen,
Watchman, What of the Night?, Jan.17, 1928, at 27) (address before the Cincinnati Bar
Association without any reference to Cohen’s book on the subject).

In addition, most references to Cohen’s book appear in the context of a discussion of the
contemporary expression of business/profession dichotomy, indicating—tacitly or express-
ly—that Cohen’s views may be closely associated with one side of the current debate. As
suggested by this article, however, properly understood in the context of the early twentieth
century and in contrast to much of early twentieth century professionalism, Cohen articulat-
ed a more subtle and complex vision of professionalism, not susceptible to simple analogy to
one of the current views.

6. AUERBACH, supra note 4, at 99.
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4 THE AMERICAN JOURNAL OF LEGAL HISTORY Vol. XLVII

standards,” Auerbach argues that “[p]rofessionalism and xenophobia were
mutually reinforcing,” finding expression in “anti-urbanism, anti-
Semitism, and nativism.”8 While some have disputed Auerbach’s assess-
ment of both the prevalence and influence of these attitudes,9 there appears
to be broad historical support for the finding that “wherever one looks in
the literature of the period, the establishment expressed concern about the
background of those who were alleged to be demeaning the bar.”10

Auerbach’s documentation of anti-Semitic and nativist rhetoric
underlying early twentieth-century calls for professionalism provides a
helpful setting for a consideration of Julius Cohen’s unique approach. In
support of the thesis captured in his title, that law had become a business
rather than a profession, Cohen dedicated most of the first half of his book
to a critique of the standards of training and education required for admis-
sion to the bar in the United States.1! Nevertheless, a careful reading of
Cohen’s extensive argument reveals an apparent absence of any form of
bias, on the basis of class, ethnicity, or country of origin. Instead, in for-
mulating both the substance and language of his argument, Cohen consis-
tently relied on an intellectually honest analysis of the issues rather than
vituperation and innuendo. Strikingly, Cohen maintained his own rhetori-
cal integrity while concomitantly allying himself with and relying on
leaders of the legal establishment whose public statements reflect the kind
of prejudice decried by Auerbach and others.

One of the most prominent figures in Cohen’s book is Charles A.
Boston, who was, at the time the book was published, Chairman of the
Standing Committee on Professional Ethics of the New York County
Lawyers’ Association.!2 Though referenced at a number of points
throughout the book, Boston first appears in the book’s opening pages as
one of two individuals to whom Cohen “make[s] acknowledgment for
inspiration and leadership in work that makes the natural occasion for this

7. Id. at 48-53; 98-101; 106-29

8. Id
9. See, e.g., JOHN W. JOHNSON, AMERICAN LEGAL CULTURE, 1908-1940 72 n.56 (1981)
(stating that “[a]lthough Auerbach . . . clearly demonstrate[s] that certain influential bar

association leader and law school deans held racist and nativist views, the conspiracy thesis
[he] suggest[s] is open to criticism”); Stephen Botein, Review Essay: Professional History
Reconsidered, 21 AM. ). LEG. HisT. 60, 72-73 (1977) (arguing that “the anti-Semitic empha-
sis of nativist rhetoric in the modern legal profession is apt to give a distorted picture of
social and economic realities” and describing “the problematic relationship of such ‘literary’
evidence as bar association rhetoric to the realities of group behavior); Paul L. Murphy,
Book Review, 64 J. oF AM. HIsT. 497 (1977) (criticizing Auerbach for “intellectual reduc-
tionism” resulting from “deriv[ing] his findings from a selective picking over of the record
to set forth the contentious brief which he expects will win him his case™).

10. STEVENS, supra note 4, at 101.
11. See generally COHEN, supra note 1, at 1-172.

12. See id. at xvi. For an extensive discussion of Boston and his work with both the New
York County Lawyers’ Association and the National Association for the Advancement of
Colored People, see Susan D. Carle, Race, Class, and Legal Ethics in the Early NAACP
(1910-1920), 20 Law & HisT. REV. 97 (2002).
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2005 JULIUS HENRY COHEN AND LEGAL PROFESSIONALISM S

book.”13 Elsewhere in the book, Cohen describes the unique circum-
stances of his close relationship with Boston, as part of “a group of
lawyers, who met socially . . . to discuss among themselves the practical
questions that come under their observation, where the application of
principles of ethics to actual situations becomes necessary or advisable.”14
“The Group,” as Cohen refers to it, was self-consciously elitist in its
membership, which was “small in number” and the identity of which was
“to be kept entirely private and confidential.”15 Indeed, writing with
apparent pride, Cohen notes that while the Group “has been together for
cight solid years[,] . . . [t]he identity of its membership is still known to
but a few.”16 Based on the projects that Boston initiated with the Group
and then expanded upon in working with other organizations, Cohen con-
siders Boston “largely responsible for the development in this country of a
new and vital interest in the ethical relationship of the lawyer to his client,
to the court and to the public.”’17

In a footnote, Cohen cites numerous speeches and articles by Boston
on the subject of legal ethics, including a piece in the May 1908 issue of
The Green Bag.!8 In the piece, like Cohen, Boston decries a decline in
legal practice from an “honorable profession” to a “trade.”!9 Unlike
Cohen, however, Boston resorts to language that betrays not only the kind
of “masked hostility” described by Auerbach20 but an open animosity
toward groups that, in Boston’s view, possessed characteristics unworthy
of lawyers and were responsible in part for the “deterioration” of the bar.2!

For example, Boston nostalgically recalls the days when Alabama
“was a homogenous community, where the law was an honorable profes-
sion, and not a trade, and where the practices of many races and of

13. Id. at xviii. Boston’s prominence both in relation to Cohen and more generally in the
area of professional ethics and regulation is further illustrated in Henry W. Jessup’s
Foreword to the revised edition of Cohen’s book. See Henry W. Jessup, Foreword to JULIUS
HenrY COHEN, THE Law: BUSINESS OR PROFESSION? (rev’d 1924). Boston’s name and work
are mentioned at the start of the second paragraph of the Foreword; in fact, Boston’s is the
only name other than Cohen’s to appear at all in the Foreword. See id. at i.

14. CoHEN, supra note 1, at 159 (quoting Charles A. Boston, Address on the Proposed
Code of Professional Ethics, delivered before New York County Lawyers’ Association, Oct.
6, 1910, at 30).

15. id. at 160. In a footnote, Cohen lists the names of some members of the Group, who
were “not fearful of signing their names” to one of the Group’s proposals, id. at 161, includ-
ing Everett V. Abbott, Albert Sprague Bard, Charles A. Boston, Stewart Chaplin, Julius
Henry Cohen, Joseph E. Corrigan, Abraham L. Gutman, Henry W. Jessup, Laurence Arnold
Tanzer, and Edmond E. Wise. See id. at 161 n. Cohen later identified additional members of
the Group, including Paul Fuller, Dean George W. Kirchwey, and Professors Nathan Abbot
and Ralph W. Gifford. See JuLius HENRY COHEN, THEY BUILDED BETTER THAN THEY KNEW
37 (1946).

16. COHEN, supra note 1, at 160.

17. Id. at xvii.

18. Charles A. Boston, A Code of Legal Ethics, 20 GREEN BAG 224 (1908), cited in
COHEN, supra note 1, at xvii, n.

19. Boston, supra note 18, at 226.

20. See supra text accompanying notes 6-8.
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commercial craft had not destroyed notions of ethical standards.”22
Likewise, in an analysis of conditions in “the largest cities,” Boston
declares that in New York, “many men select the practice of law as a
business and some are, 1 fancy, ignorant of ethical standards; success as
they define it is the only standard that they know.”23 Again, Boston
regrets that “the Bar is too numerous and too heterogeneous for any cen-
tral influence.”24 Finally, in listing “forces working for deterioration,”
Boston includes “the ambitious and intellectual capacity of Oriental immi-
grants, with no apparent conception of English or Teutonic ideals.”25

As is clear from similar remarks expressed by others in different
contexts, these statements are indicative not only of nativism but of an
openly anti-Semitic attitude that was not uncommon among leaders of the
organized bar. Just a few years after the appearance of Boston’s article,
Walter George Smith, in the Annual Address of the Chairman of the
Section on Legal Education of the American Bar Association, echoed
Boston’s sentiments in describing the “misfortune” resulting from “the
mixed character of our population and the steady influx of races that have
none of the traditions that centuries have handed on to those who have
inherited our ancient ideals of private and public honor.””26 Using many of
the same code words through which Boston referred to Jewish lawyers,
Smith speaks of “ambitious youth” and voices regret for “not [having]
succeeded in keeping undesirable men from the bar by the intellectual
test—at least not in the larger cities.”27 In sum, according to Smith, “it is
the universal observation that a class of practitioners have come to the bar

21. Boston, supra note 18, at 228.

22. Id. at 226. As is clear from the context of these statements, Boston and others used the
term “races” as a reference to individuals of various religious, ethnic, and national origins
other than their own, rather than to African-Americans. It is unlikely that Boston would have
been concerned about the admission of African-Americans to the bar, if only because at that
time, “overt discrimination caused the profession to include almost no blacks.” George B.
Shepherd, No African-American Lawyers Allowed: The Inefficient Racism of the ABA's
Accreditation of Law Schools, 53 J. oF LEGAL Epuc. 103, 109 (2003). As one scholar explains,
[tThe racist statements do not specifically focus on blacks, but instead focus on Jews and
other ethnic minorities. This does not mean that blacks were despised any less than ethnic
minorities, as the ABA’s prohibition of black members indicates. It suggests only that eth-
nic-minority lawyers were a specific focus because there were more of them,

fd. at 110-11.

In fact, the “tiny number of black lawyers in the country” in 1900 numbered only 730,
representing .5 percent of the profession at a time when African-Americans comprised 11.6
percent of the population in the United States. ABEL, supra note 4, at 99. There was little
change ten years later, when African-Americans comprised 11.1 percent of the total popula-
tion and the number of African-American lawyers remained a very low 795, representing .7
percent of the profession. /d. at 99-100.

23. Boston, supra note 18, at 227.
24, Id.
25. Id at 228.

26. Walter George Smith, Annual Address of the Chairman of the Section on Legal
Education of the American Bar Association, 3 AM. L. SCHOOL REv. 367, 373-74 (1913),

27. Id. at 370.
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2005 JULIUS HENRY COHEN AND LEGAL PROFESSIONALISM 7

.. . who are totally lacking in the high professional feeling that has been
our tradition, whose objects are purely commercial, but who never fail in
any intellectual tests that may be applied to them.”28

Two years later, again addressing the ABA, Smith apparently found it
unnecessary to cover his anti-Semitism with even the thinnest of veils, dis-
pensing with code words and plainly stating that: “We have in the Eastern
cities many representatives of the most ancient race of which we have
knowledge coming up to be admitted to the practice of the law. They are
gifted with a marvelous intellectual ability and great power of concentra-
tion. Thev exercise extreme self-denial in overcoming their environment of
poverty. Frequently it has been my lot to see men of that character who are
surprised when informed that they have done anything wrong.”’29

Moving from anti-Semitism to an apparently broader form of
nativism, Smith adds that “those who come to the bar without the incalcu-
lable advantage of having been brought up in the American family life can
hardly be taught the ethics of the profession as adequately as we desire.”30
Finally, Smith connects these attacks to a more general “truism among us
who practice in the larger cities . . . that there has come a change in the
tone of the profession, a lowering of the standards, a commercializing.”3!

Although he agreed with the assessment—which forms the basis of
his book—that commercialization of legal practice had reduced law from
a profession to a business, Cohen’s rhetoric did not betray the biased
sensibilities exhibited by his friend and colleague Boston, by Smith, and
by many others in the legal establishment.32 In fact, Cohen’s approach
presents a striking and telling contrast when juxtaposed against one of the

28. Id. at 370-71.

29. Joint Meeting of Bar Examiners and the Section on Legal Education of the American Bar
Association—1915, 4 AM. L. ScHooL REv. 31, 32 (1915) (remarks of Walter George Smith).

30. 14

31. Id. The aim of these lengthy quotations in the text is not simply to reiterate the phe-
nomenon, already documented extensively by others, of nativist and anti-Semitic rhetoric
among leaders of the organized bar in the early twentieth century. See, e.g., AUERBACH,
supra note 4, at 99-101; STEVENS, supra note 4, at 100-101, 176. Indeed, in a review of
Auerbach’s book, one scholar wrote: “Of Auerbach’s insistent discussion of anti-Semitism
in the profession, too much can be and probably has already been made.” Botein, supra note
9, at 71. Rather, the quotations from Smith provide a context through which it may be clear-
ly established that the seemingly opaque rhetoric of friends and allies of Cohen, such as
Boston, was indeed unmistakably anti-Semitic in its meaning and intent.

32. Boston’s open expressions of anti-Semitic sentiments are particularly striking in light
of his close relationship with Cohen and the extensive references to his work in Cohen’s
book, including a citation to the very piece containing anti-Semitic remarks. Yet, Boston
was not the only example of a prominent lawyer who was cited by Cohen despite also
engaging in nativist rhetoric.

For example, Cohen repeatedly relies on an address by George Wickersham, former
Attorney General of the United States who served as President of the Association of the Bar
of New York and head of the firm Cadwalader, Wickersham & Taft. See COHEN, supra note
1, at 257, 264, 271 (quoting George W. Wickersham, Address on “Bar Associations—
Their History and Their Functions,” NEw YORK LAW JOURNAL, Nov. 25, 1914). While
Cohen clearly valued Wickersham as a powerful ally in their shared opposition to the
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8 THE AMERICAN JOURNAL OF LEGAL HISTORY Vol. XLVII

most infamous examples of anti-Semitic rhetoric among leaders of the
organized bar. In an address to the Section of Legal Education and
Admissions to the Bar, presented at the 1929 annual meeting of the
American Bar Association, Henry S. Drinker, who was “long regarded as
the bar’s leading authority on lawyers’ ethics,”33 matched and surpassed
many of his predecessors in producing a particularly virulent combination
of classist, nativist, and blatantly anti-Semitic language.

Drinker first repeats almost verbatim some of the charges and code
words uttered by Smith and Boston, describing “these fellows, that came
up out of the gutter and were catapulted into the law, [who] have done the
worst things and did not know they were doing wrong.”34 As Drinker saw
it, “[tJhey were merely following the methods their fathers had been using
in selling shoe strings and other merchandise, that is the competitive
methods they use in business down in the slums.”35 Drinker concludes
that those “who did not associate with the American boys [] were not apt
to realize they were doing anything wrong.”’36

Like Smith, Drinker moves from code words to open expressions of
anti-Semitism, recalling that during his service on the grievance commit-
tee in Philadelphia, “of the men who came before us who had been guilty
of professional abuses, an extraordinarily large proportion were Russian
Jew boys.”37 Drinker then proceeds with a lengthy depiction of “the

commercialization of legal practice, Cohen would not seem to have approved of Wickersham’s
later remarks regarding “a pestiferous horde” of aspiring lawyers whose spoken English “is of
the most imperfect character” and who lack “the faintest comprehension of the nature of our
institutions, or their history and development.” See AUERBACH, supra note 4, at 121.

Likewise, Cohen quotes from an influential 1876 address delivered by Lewis L. Delafield,
chairman of the Committee on Admission to the Association of the Bar of the City of New
York, who, in a call for higher standards of admission to practice, offered an early critique of
the “mistaken analogy between the profession of law and trade.” See COHEN, supra, at 114.
Drawing in part on Delafield’s arguments, Cohen identified higher standards of admission to
the bar as one of the central aspects of his vision of law as a profession rather than a busi-
ness. See id. at 112-41. Yet, in addition to his delineation of the trade/profession dichotomy,
Delafield’s influence on the bar may have also extended to his use of the kind of nativist
rhetoric that Cohen appears to have studiously avoided. In the same 1876 address, using lan-
guage that would later become a standard component of the anti-immigrant sentiment
expressed by Boston, Wickersham, and many others, Delafield describes “the introduction to
the bar of a mass of persons . . . with barely the rudiments of English grammar, sometimes
without being able to pronounce the language.” Lewis L. Delafield, The Conditions of
Admission to the Bar, 7 THE PENN MONTHLY 960, 964 (1876).

33. MonNRroE H. FREEDMAN & ABBE SMITH, UNDERSTANDING LAWYERS’ ETHICS 3 (2d ed.,
2002). For a discussion of Drinker’s views and rhetoric, see Alfred W. Putnam, Mr.
Drinker’s Desk (unpublished essay on file with author).

34. Remarks of Henry S. Drinker, Proceedings of the Section of Legal Education and
Admissions to the Bar, REPORT OF THE FiFTY-SECOND ANNUAL MEETING OF THE A.B.A. 622
(1929). At the conclusion of his remarks, Drinker repeated the reference to those who “came
right up out of the gutter into the Bar, and did not realize what they were doing, that they
were doing wrong.” Id. at 624.

35. Id. at 622.

36. Id. at 623.

37. Id.
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Russian Jews, and the other foreign Jews too, who come over to this
country . . . all afire with a tremendous ambition that somebody in their
family shall make good.”38 According to Drinker, “if they have four or
five boys and two or three girls, . . . they pick out the one that is the
smartest, and they all make a sacrifice to let that boy get an education.”39
Therefore, Drinker continues, “with the tremendous pressure back of him
to succeed, [the boy] has to make good; the whole family have been sacri-
ficing themselves so he can.”40 As a result, Drinker laments, “he comes to
the Bar with no environment at all except that out of which he came . . .
he has not had a chance to absorb the American ideals.”4! In response,
Drinker asserts that “the moral of this . . . is to give these foreign boys
who are being admitted in droves to the Bar in Philadelphia, and I am sure
in New York, a chance to absorb American ideals.”42 Drinker concludes
his remarks with the declaration that “[i]f such a boy had a chance to mix
with American boys and to absorb the American boy’s idea of fair play, at
least he would have known when he was doing wrong.”43

It is difficult to assess the accuracy-—or, if accurate, the implica-
tions—of Drinker’s statistics or his sociological analysis. However, to the
extent that a substantial proportion of lawyers facing professional disci-
pline in Philadelphia may have in fact been immigrants, whatever the rea-
son, it is likely that a similar phenomenon occurred in New York. As
Chairman of the Committee on Unlawful Practice of the Law of the New
York County Lawyers’ Association, Cohen undoubtedly would have been
familiar with these circumstances. Yet, in the course of numerous and var-
ied scenarios of disbarment documented in detail throughout his book,
Cohen does not mention class, religion, or national origin. Moreover,
although in a different context, Cohen does make reference to the profes-
sional abuses of Russian immigrant lawyers, his analysis of the causes of
this behavior is decidedly and tellingly different from Drinker’s.

Unlike Drinker’s portrait of Russian immigrants, which may fairly
be characterized as impressionistic and anecdotal at best, Cohen offers his
own perspective only after careful consideration of the Russian legal sys-
tem that immigrants experienced prior to their arrival in the United States.
Cohen briefly discusses Russian immigrant lawyers in the context of a
broad and extensive survey documenting the international prevalence of
the notion of the lawyer as an officer of the court.44 Quoting a study of the

38. Id.

39. Id.

40. I1d.

41. Id.

42. Id. at 623-24,
43. Id. at 624.

44. See COHEN, supra note 1, at 44-98. The countries surveyed include China, Japan,
Greece, Rome, France, Spain, Italy, Russia, Germany, Austria-Hungary, and England.
Cohen concludes that, with the exception of China, “the idea that the Bar is a profession and
not a business . . . is embedded in the laws of all the lands.” Id. at 99.
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Indeed, in Cohen’s view, the more prestigious law firms were not
deserving of any special privileges or dispensations. On the contrary, to
Cohen, the increasing number of large law firms serving the interests of
business clients represented one of most dangerous symptoms of the com-
mercialization of the practice of law. Cohen relies heavily on Woodrow
Wilson’s 1910 address to the American Bar Association lamenting the
loss to society resulting from lawyers’ abandonment of their role as
“statesmen.” 153 Specifically, lawyers were “being drawn into modern
business instead of standing outside of it.”154 Cohen quotes Wilson’s
indictment of the lawyer’s changing role:

Has not the lawyer allowed himself to become part of the industrial development,

has he not been sucked into the channels of business, has he not changed his

connections and become part of the mercantile structure rather than part of the

general social structure of our commonwealths as he used to be?155

In addition, as Cohen further observes, such a change affected more
than the way lawyers were perceived, both by themselves and by society.
For Cohen, the increasing alliance between lawyers and business threat-
ened to have a more practical and detrimental effect on the ethical con-
duct of lawyers as well. Noting the often inherently contradictory
demands of the business client, Cohen articulates some of the emerging
ethical conflicts and challenges confronting the business lawyer:

You, business man, ask for loyal devotion to a single client’s interest; you ask the

lawyer to avoid dragging you into court; you want him disbarred if he does any-

thing below the high standards of his own profession, and you want all this in an
atmosphere—which, mind you, you help to create—where it is all “hustle, bustle,
rustle, tussle, for a dollar more for me.”156

Turning to the changing structure and atmosphere of the law firm,
Cohen writes that “[i]t is significant of the development of the Bar of our
generation that the successful lawyers—the men who have attained
supremacy—are men who combine business skill with the professional
training of the law.”157 Cohen invites his reader to “[w]alk into a modern
law office and you will think you are in the executive office of a large
business institution.”158

Cohen surveys the law firm’s “[d]epartmentaliz[ation] into as many
braches of the law as are practiced by the firm,”159 including “a long list of
senior or junior partners, each with his own particular specialty, a manag-

153. Id. at 31 (quoting Woodrow Wilson, Vol. XXXV, A.B.A. REPORTS, at 419). The
longing for a return to the lawyer-statesman ideal is yet another recurring theme that serves
as a central characteristic common among repeated incarnations of the call for a renewed
legal professionalism. See, e.g., ANTHONY T. KRONMAN, THE LOST LAWYER: FALLING IDEALS
OF THE LEGAL PROFESSION (1993).

154. COHEN, supra note | at 31 (quoting Woodrow Wilson, Vol. XXXV, A.B.A.
REPORTS, at 419),

155. Id. at 32 (quoting Woodrow Wilson, Vol. XXXV, A.B.A. REPORTS, at 419).

156. Id. at 242,

157. Id. at 211.

158. Id.

159. Id.
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ing clerk, with a score of assistants, typewriters, telephone operators,
secretaries, bookkeepers, cashiers, a comprehensive library.”160 “[I]n a
word,” as Cohen sees it, “the lawyer’s office is an office for the transaction
of modern business.”16! Again illustrating his point through the metaphor
of lower Manhattan, Cohen concludes that “[1Jiving in such an atmosphere,
with his office window closer to the Stock Exchange than it is to Trinity
Church . . . the modern New York lawyer catches the atmosphere he
breathes and fast loses the larger perspective of this profession.”162

Of the many examples he offers to demonstrate the commercializa-
tion of iegal praciice, Cohen concludes that “[tlhe practice of the law in
bankruptcy is to-day the best and most comprehensive illustration of what
becomes of the Law when it is treated as a Business instead of as a
Profession.”163 Indeed, Cohen reserves some of his most stinging lan-
guage for bankruptcy lawyers, whom he likens to “mosquitoes” in a
“swamp”’164 and whose work he characterizes as “general, organized sys-
tematic prostitution of the Commercial Bar.”165

Significantly, however, when Cohen was writing his book, leading
law firms were increasingly engaged in the growing and somewhat
euphemistically named field of “corporate reorganization.”166 In fact,
ironically, one of the most prominent figures in the field was George
Wickersham,167 whose views on the commercialization of law Cohen val-
ued and cited extensively.168 Although on some level, the practices of

160. Id.

161. Id.

162. Id. at 212.
163. Id. at 241.
164. Id. at 239, 240.
165. Id. at 241.

166. As Professor Robert Gordon has noted, corporate reorganization represented “the
largest and most time-consuming practice of eminent New York counsel after 1880 and the
one that involved the most money.” Robert W. Gordon, Legal Thought and Legal Practice
in the Age of American Enterprise, 1870-1920, in PROFESSIONS AND PROFESSIONAL
IpeOLOGIES IN AMERICA 101 (Gerald L. Geison ed., 1983).

Gordon further observes that “[t]he same few firms did almost all of this work.” Id. The
list of New York law firms involved in reorganization in this period includes virtually all of
the major elite firms of the time, including Cravath, Swaine & Moore; Sullivan & Cromwell;
Cadwalader, Wickersham & Taft; Davis Polk & Wardwell; Kelley Drye & Warren; and
Coudert Brothers. See Leonard M. Rosen & Jane Lee Vris, A History of the Bankrupicy Bar
in the Second Circuit, in THE DEVELOPMENT OF BANKRUPTCY & REORGANIZATION LAw IN
THE CourTts OF THE SECOND CircUIT OF THE U NITED STATES 177 (1995). A recent study
found that “[o]f the fifty largest firms in the New York City areas, forty-nine have a bank-
ruptcy department or claim to have bankruptcy practice.” Id. at 156.

167. In his 1938 history of Cadwalader, Wickersham & Taft, Henry Taft quotes from the
memorial to Wickersham stating that he “participated in many corporate reorganizations,
frequently appearing in the federal courts in distant parts of the country.” HENRY W. TAFT, A
CENTURY AND A HaLF AT THE NEW YORK BaR: THE ANNALS OF A Law FIRM AND
SKETCHES OF ITS MEMBERS 189 (1938).

168. In criticizing the changing and increasingly commercialized function of the lawyer,
Cohen borrows heavily from Wickersham’s address to the Chicago Bar Association. In light
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Wickersham and the large law firms differed from the practices of the
bankruptcy lawyers Cohen describes,169 the distinction between the “two
bankruptcy bars”170 may have been one of semantics more than of
substance. If so, Cohen’s focus on the work of bankruptcy lawyers may
represent his most sustained, if indirect, criticism of corporate practice
among large law firms.

In any event, Cohen’s open criticism of law firms and segments of
legal practice that were emerging as among the most prominent and the
most powerful of the legal establishment represents a final manifestation
of his unique form of legal professionalism. Moreover, to the extent that

of the pivotal role Wickersham played in the emergence of Cadwalader, Wickersham and
Taft as a leading commercial law firm, it is somewhat striking to read of Wickersham’s con-
cern over “the commercialization of those relations of life which hitherto have called for the
especial guidance and service of him to whom, more then to any other, unless it be the fami-
ly doctor, “all hearts were opened, and from whom no secrets were hid.”” See COHEN, supra
note 1, at 264 {quoting George Wickersham, Address on “Bar Associations—Their History
and Their Functions, N.Y. L. J., Nov. 25, 1914). The recently compiled official history of
the Cadwalader firm states that, in 1914, when Wickersham succeeded John Cadwalader as
head of the firm, “Cadwalader, Wickersham & Taft was secure in its place as one of the
leading law firms in New York, and it was considered an important member of the ‘financial
bar’ for its substantial number of financial and institutional clients.” DEBORAH S. GARDNER,
CADWALADER, WICKERSHAM & TAFT: A BICENTENNIAL HiSTORY, 1792-1992 15 (1994).
Consisting of eight partners, fifteen associates, and additional staff of twenty-nine, see id.,
the firm certainly qualified one of the large and leading Wall Street firms. See Wayne K.
Hobson, Symbol of the New Profession: Emergence of the Large Law Firm, 1870-1915, in
LAWYERS IN POST-CIviL WAR AMERICA 17-19 (Gerard W. Gawalt ed., 1984).

Moreover, writing of Wickersham in particular, Henry Taft states, in his 1938 history of
the firm, that “his facility was especially applied to the solution of problems which were pre-
sented to lawyers through the enterprise of businessmen” and that “{h]e was skilled in draft-
ing every form of instrument made necessary by the intricacies and complications of modern
business life.” TAFT, supra note 167, at 188 (internal quotations omitted).

Similarly—if inherently anachronistic—in light of the size and volume of cases routinely
handled by contemporary incorporated law firms, it seems somewhat anomalous for
Wickersham to ask: “[w]hat is to become of the old time relation of mutual confidence and
esteem between counsel and client, if the most sacred and solemn act of life shall be dealt in
as merchandise, and formulated by the employees of incorporated commercial companies,
instead of by the trusted adviser and friend of a lifetime.” /d. at 271 (quoting Wickersham,
supra).

169. In the words of Professor David Skeel:

If we compare Cravath{, Swaine & Moore] and it peers [in railroad receivership] to their
insolvency cousin, the general contrast should not be more stark. The general bankruptcy
bar was fledgling in every respect at the turn of the century. The bar did not even exist
until 1898, and the first bankruptcy lawyers were hardly the cream of the profession.

The receivership bar, by contrast, was well established; and its members had always been

drawn from the pinnacle of the New York bar.
DAvID SKEEL, JR., DEBT’S DOMINION: A HISTORY OF BANKRUPTCY LAW IN AMERICA 69 (2001).

Cohen appears to allude to this distinction in his acknowledging that “[clommercial law

practice requires high skill and training and many high-minded men are practicing in bank-
ruptcy to-day.” COHEN, supra note I, at 241. Nevertheless, though he insists that “[i]t is not
my purpose to deprecate their work,” he does not refrain from adding that “they know the
difficulties as well as  do.” Id.

170. See SKEEL, supra note 169, at 69-70.
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his criticism apparently may have applied to some lawyers he cited and to
others whom he viewed as friends and allies in the battle against the com-
mercialization of the law, through his unyielding devotion to ethics and
principle, Cohen once again demonstrated an intellectual honesty charac-
terized by an uncompromising independence of vision and analysis.

CONCLUSION

As historians have long recognized, any attempt to evaluate the con-
duct of those who have lived earlier through the lens of contemporary
sensibilities presents a challenging—if not precarious—proposition. The
Talmud reflects this difficulty in considering the Biblical reference to
Noah as “righteous . . . in his generation.”171 Commenting on the apparent
superfluity and ambiguity inherent in the phrase “in his generation,” the
Talmud offers alternative interpretations.172 Some understand the verse as
highlighting Noah’s ability to maintain his righteousness despite the
wickedness of the generation in which he lived.173 Conversely, others
explain that Noah was righteous only relative to the wickedness that sur-
rounded him, but that his character would not have been particularly note-
worthy in an age of greater moral sensitivity.174 Among the many notable
aspects of this debate,175 it may be instructive that, even according to the
latter position, the Torah does not hesitate to praise Noah as “righteous,”
albeit in a relative sense.

In light of the changes that have transpired in the legal profession in
the course of the twentieth century—corresponding to broader changes in
American society as a whole—the rhetoric of the leaders of early-twenti-
eth-century professionalism strikes a discordant and disturbing chord. On
some level, it seems unfair to expect the organized bar to have overcome
completely the anti-Semitism, nativism, classism, economic protection-
ism, and elitism that were so endemic to the society in which it func-
tioned. Indeed, to the extent that many of these leaders recognized and
combated the ethical problems that confronted the legal profession in the
early part of the century, perhaps like Noah, they too should be the subject
of praise, if only in relative terms.

Yet, despite the possible appeal of such a position, it may be difficult
to maintain in the face of the contemporaneous work of Julius Henry
Cohen. Cohen embraced and promoted professionalism, yet expressed his
views through a mode of discourse largely free of the vices that plagued
the rhetoric of so many of his friends and associates among the legal

171. Genesis 6:9.

172. See TALMUD BavLl, Tractate Sanhedrin 108a.
173. Id. See Genesis 6:5-7.

174. See TALMUD BAvLL, supra note 172,

175. See 2 ELIYAHU DESSLER, MICHTAY M’ELIYAHU 156-59 (Aryeh Carmell & Chaim
Friedlander eds., 1963); YOSEPH Y0ZEL HURWITZ, MADREGAT HA-ADAM 5-7 (4th ed. 1976).
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elite.176 Ultimately, Cohen’s articulation of his alternative vision of pro-
fessionalism may serve as an indictment of the early twentieth century
legal establishment and its failure to adopt a mode of discourse that would
have served the goals of the professionalism movement while maintaining
its rhetorical integrity.

176. To the extent that Cohen’s rhetoric was not entirely free of such attitudes, perhaps
he would serve as a more apt analogy to Noah, as someone who was not particularly right-
eous by current standards but whose work is deserving of praise when evaluated relative to
the society in which he lived.
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