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Vermont Civil Unions, Full Faith
and Credit, and Marital Status

BY LEWIS A. SILVERMAN'
I. INTRODUCTION

challenging the prohibition of same-sex marriage. In both states, the
issue was remanded. In Hawaii, an intervening state constitutional
amendment mooted the law suit;! in Vermont, the Legislature was directed
to grant appropriate relief? Vermont, in its exercise of judicial and
legislative functions, has created a new quasi-marital animal: the civil
union.? This appears to satisfy the judicial mandate to provide the benefits

In the past decade, the highest courts of two states issued rulings

* Assistant Professor of Clinical Law, Touro College, Jacob D. Fuchsberg Law
Center. J.D. 1976, Boston Universify; B.A. 1973, New York University. The
author wishes to thank research assistants Valerie Zuckerman and Doreen Cordova
for their help.

! Baehr v. Lewin, 852 P.2d 44 (Haw. 1993), remanded sub nom. Baehr v.
Miike, CIV. No. 91-1394, 1996 WL 694235 (Haw. Cir. Ct. 1996), rev'd, 994 P.2d
566 (Haw. 1999) (unpublished table decision). Although the initial decision found
an equal protection violation under the Hawaii Constitution, a subsequent
amendment allowing the Legislature to reserve marriage for opposite-sex couples
rendered the case moot, and the Hawaii Supreme Court dismissed it on that ground,
carefully declining to vacate its initial ruling. Id

2 Baker v. Vermont, 744 A.2d 864, 886-89 (Vt. 1999).

* An Act Relating to Civil Unions, 2000 Vt. Acts & Resolves 91.

While a system of civil unions does not bestow the status of civil marriage,

it does satisfy the requirements of the Common Benefits Clause. Changes

in the way significant legal relationships are established under the

constitution should be approached carefully, combining respect for the

community and cultural institutions most affected with a commitment to the
constitutional rights involved. Granting benefits and protections to same-sex
couples through a system of civil unions will provide due respect for
tradition and long-standing social institutions, and will permit adjustment
as unanticipated consequences or unmet needs arise.
Id. § 1(10).
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1076 KENTUCKY LAW JOURNAL [VoL. 89

of marriage to same-sex partners, yet their union is specifically not labeled
a “marriage.’”™

In response to Hawaii’s initial case, many states enacted statutes
defining marriage as specifically between a male and a female, thereby
indicating that they would not grant full faith and credit under the United
States Constitution to any same-sex marriage contracted elsewhere.’ The
United States Congress enacted the Defense of Marriage Act,’ which
sought to interpret the Full Faith and Credit Clause in the same manner.
Now Vermont has enacted its Civil Union Law’ that, while not technically
allowing same-sex marriage, creates a new and unique institution. This
institution is, in effect, a quasi-marriage. Further, the Civil Union Law
restricts participation in a civil union to people who are not otherwise
married;? it also prohibits partners who are engaged in a legal civil union
from marrying anyone else or engaging in any other civil union.’

This Article discusses whether the Vermont Civil Union is equivalent
to a legal marriage for the purposes of determining someone’s marital

* “Civil marriage under Vermont’s marriage statutes consists of a union
between a man and a woman. This interpretation of the state’s marriage laws was
upheld by the Supreme Court in Baker v. State” Id. § 1(1) (citing Baker v.
Vermont, 744 A.2d 864 (Vt. 1999)).

* Driven by the fear that Hawaii courts may soon legitimize same-sex

marriages, legislators in more than 30 states and in Congress have

introduced legislation to ensure the states will not have to recognize such
unions.
.. . . At the state level, at least 10 bills prohibiting recognition of gay
marriages already have been adopted.
Henry J. Reske, 4 Matter of Full Faith: Legislators Scramble to Bar Recognition
of Gay Marriages, 82 A.B.A. J. 32 (1996).

¢ Defense of Marriage Act (DOMA), Pub. L. No. 104-199, 110 Stat. 2419
(1996) (codified at 1 U.S.C. § 7 (Supp. V 1999) and 28 U.S.C. § 1738C (Supp. IV
1998)).

72000 Vt. Acts & Resolves 91.

For a civil union to be established in Vermont, it shall be necessary that
the parties to a civil union satisfy all of the following criteria:
(1) Not be a party to another civil union or marriage.
(2) Be of the same sex and therefore excluded from the marriage laws
of this state.
(3) Meet the criteria and obligations set forth in 18 V.S.A. chapter
106.
VT. STAT. ANN. tit. 15, § 1202 (Supp. 2000).

9 “Marriages contracted while either party has a living spouse or a living party

to a civil union shall be void.” 2000 Vt. Acts & Resolves 91, § 24.
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2000-2001] 'VERMONT CIVIL UNIONS 1077

status. More specifically, will a participant in a Vermont civil union be
prohibited from entering into a legal marriage in another state? Will there
also be an effect, such as reciprocity or any form of comity,'® granted to a
civil union by a state or municipality that extends domestic partner benefits
to its same-sex couples,!! especially in the establishment or termination of
local domestic partnerships? Ultimately, we must consider whether present
constitutional jurisprudence requires states otherthan Vermont to grant full
faith and credit,'? not to the civil union per se, but to its declaration of
marital status, which denies the right of marriage to either of the partners
in any other jurisdiction.

Part 11 of this Article presents two hypothetical situations to consider
during the rest of this discussion.' Part ITI** will discuss the case of Baker
v. Vermont" and the Vermont Civil Union Law." Part IV discusses the Full
Faith and Credit Clause of the United States Constitution and the jurispru-
dence under that clause.!”” This section also analyzes marital status as
previously determined by individual states pursuant to the Full Faith and
Credit Clause, with special attention on Williams v. North Carolina™® and
its progeny. Included in this discussion is a review of the Defense of
Marriage Act” and whether it has any application in this arca. Part V
analyzes the law in this area and draws together the previous discussion in

1" BLACK’S LAW DICTIONARY 267 (6th ed. 1990) defines “judicial comity” as
“It]he principle in accordance with which the courts of one state or jurisdiction will
give effect to the laws and judicial decisions of another, not as a matter of
obligation, but out of deference and respect.” Id. ‘

! In the past two decades domestic partnership benefits have been granted by
the State of Hawaii and by dozens of municipalities throughout the United States.
See, e.g., HAW, REV. STAT. § 572C (Supp. 1999); S.F., CAL., ADMIN. CODE § 62
(1991); see also Raymond C. O’Brien, Domestic Partnership: Recognition and
Responsibility, 32 SAN DIEGO L. REv. 163 (1995). -

12U.S. CONST. art. IV, § 1. “Full Faith and Credit shall be given in each State
to the public Acts, Records, and judicial Proceedings of every other State. And the
Congress may by general Laws prescribe the Manner in which such Acts, Records
and Proceedings shall be proved, and the Effect thereof.” Id

13 See infranotes 21-22 and accompanying text.

14 See infra notes 23-41 and accompanying text.

15 Baker v. Vermont, 744 A.2d 864 (Vt. 1999).

16 An Act Relating to Civil Unions, 2000 Vt. Acts & Resolves 91,

Y7 See infra notes 42-140 and accompanying text.

18 Williams v. North Carolina, 317 U.S. 287 (1942).

¥ Defense of Marriage Act (DOMA), Pub. L. No. 104-199, 110 Stat. 2419
(1996) (codified at 1 U.S.C. § 7 (Supp. V 1999) and 28 U.S.C. § 1738C (Supp. IV
1998)).
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1078 KENTUCKY LAW JOURNAL [VoL. 89

specific relation to the Vermont Civil Union.?® The analysis suggests the
conclusion that, whether or not states decline to extend full faith and credit
to amarriage between a same-sex couple that is contracted in another state,
sister states will, nevertheless, be required to accept the determination of
marital status pursuant to Vermont’s Civil Union Law.

I
A. Hypothetical No. 1

Will Truman and Jack McFarland®' are residents of New York City.
Will is employed by a municipal agency and registers Jack as his domestic
partner under New York City’s domestic partnership ordinance.”? On a
glorious autumn weekend in 2000 they travel to Vermont where, in a blaze
of color highlighted by the turning leaves, they enter into a civil union.
They then return to New York City. Regretfully, domestic bliss does not
follow and they soon separate. Sometime later Will enters into a new
relationship with Joe. Will seeks to register Joe as his new domestic partner
with the City of New York personnel administration. Jack initiates a law
suit seeking injunctive relief to have Will declared still a participant in the
civil union pursuant to Vermont law and therefore unable to name anyone
else as his domestic partner without formally dissolving his civil union.

B. Hypothetical No. 2

Will Truman and Jack McFarland are residents of Vermont. They enter
into a Civil Union pursuantto Vermont’s Statute. Sometime thereafter they
move to State X. Domestic bliss, however, does not move with them. Some
time thereafter Will meets Grace Adler, a rich socialite, and decides that
sexual orientation is less important than money. He and Grace get married.
Jack learns of the marriage and seeks a declaratory judgment in State X'that
the marriage is void because Will is disabled from marrying because his
previous civil union with Jack in Vermont was never legally dissolved.

III. VERMONT CIVIL UNIONS

Initial hopes for the approval of same-sex marriage rested on the State
of Hawaii. The Supreme Court of Hawaii in 1993, in Baehr v. Lewin,”

» See supra notes 141-48 and accompanying text.

2 With apologies to the producers, writers, and cast of the NBC sitcom Will &
Grace.

2 NEW YORX CitY, N.Y., ADMIN, CODE § 3-240 (2000).

Z Baehr v. Lewin, 852 P.2d 44 (Haw. 1993).
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2000-2001] VERMONT CIVIL UNIONS 1079

declared the ban on same-sex marriage unconstitutional based on the Equal
Protection Clause in the Hawaii Constitution.?® On remand, the trial court
also found the ban unconstifutional,®® but before the case could work its
way back to the Hawaii Supreme Court, state voters adopted a constitu-
tional amendment granting the legislature the power to reserve marriage to
opposite-sex couples.?® The Supreme Court of Hawaii ultimately declared
the case moot, although specifically declining to vacate its prior ruling.”

In the same month that litigation ended in Hawaii, the State of Vermont
visited the issue of same-sex marriage. In Baker v. Vermont,?® the Supreme
Court of Vermont held that the denial of benefits to same-sex couples was
aviolation of the state constitution’s Common Benefits Clause.?” The court
held that a same-sex couple in Vermont, even if prohibited from marrying,
was still entitled to the legal benefits of marriage granted to a male-female
couple.® The supreme court directed the State Legislature to adopt either
a domestic partnership statute or to grant the right to marry to same-sex
couples™

The Legislature, in its response, ultimately created a new creature: the
civil union.*? Although the state’s marriage statute was clarified to define
marriage as specifically between a male and a female,” the Legislature
went further. It created a new type of quasi-marriage that granted to same-
sex couples entering a civil union all the benefits of marriage granted by
state law to any other married Vermont couple.*

2 Id. at 63-68.

# Baehr v. Miike, CIV. No. 91-1394, 1996 WL 694235, at *22 (Haw. Cir. Ct.
1996), rev’d, 994 P.2d 566 (Haw. 1999) (unpublished table decision).

26 HAW. CONST. art. 1, § 23. “The legislature shall have the power to reserve
marriage to opposite-sex couples,”

27 Baehr v. Miike, 994 P.2d 566 (Haw. 1999) (unpublished table opinion).

28 Baker v. Vermont, 744 A.2d 864 (V. 1999).

» Id. at 866.

301d

31 1d. at 836-87.

32 An Act Relating to Civil Unions, 2000 Vt. Acts & Resolves 91.

31 §1(0).

34 «As used in this chapter: (2) ‘Civil union’ means that two eligible persons
have established a relationship pursuant to this chapter, and may receive the
benefits and protections and be subject to the responsibilities of spouses.” VT.
STAT. ANN. tit. 15, § 1201(2) (Supp. 2000).

The purpose of this act is to respond to the constitutional violation found by

the Vermont Supreme Court in Baker v. State, and to provide eligible same-

sex couples the opportunity to “obtain the same benefits and protections

afforded by Vermont law to married opposite-sex couples’ as required by
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The Civil Union is much more than just a sophisticated “domestic
partnership.” Domestic partnership legislation has been adopted by the
State of Hawaii and by numerous cities and other municipalities throughout
the country.”® There are two essential functions of such an ordinance. The
first is registration; that is, to allow couples who believe they fall within the
definition to register with the municipality. The second function is the
receipt of benefits. Sometimes these functions are combined in a single
ordinance; sometimes they are separate. What is noteworthy about the
benefits provisions, however, concerns the grant of authority. With the
exception ofthe Hawaii statute, all the other jurisdictions that have adopted
this type of legislation are under a limited grant of authority from the state.
In some instances the breadth of benefits has been successfully challenged
as beyond the delegation of authority under controlling state law.*®

More importantly, the establishment of a domestic partnership is purely
the determination of the two parties involved, and the municipality’s only
function is to accept the self-selected couple’s registration. Registration
implies no official sanction or acceptance, although one could certainly
argue that the mere fact of allowing the registration at all implicates some
form of municipal approval.

This is where the civil union differs. The civil union is an official form
of recognition granted to same-sex couples in a manner similar to that
granted to married couples. To enter into a civil union, the parties must
obtain a license and must participate in a civil or religious ceremony to
establish the union, the same as for a marriage. The civil union ceremony
is not restricted to Vermont residents.>” Any couple that travels to Vermont
may celebrate a civil union, thereby separating the ceremonial establish-
ment of the union from the benefits conferred, as the latter are not available

Chapter I, Article 7th of the Vermont Constitution.

2000 Vt. Acts & Resolves 91, §-2(a). See also VT. STAT. ANN. tit. 15, § 1204
(Supp. 2000) (securing the same rights to parties of civil unions as those enjoyed
by spouses in marriage).

3 See, e.g., HAW. REV. STAT. § 572C (Supp. 1999); S.F., CAL., ADMIN. CODE
§ 62 (1991); O’Brien, supra note 12.

% See, e.g., Lilly v. Minneapolis, No. MC93-21375, 1994 WL 315620 (Minn.
Dist. Ct., June 3, 1994), aff’d, 527 N.W.2d 107 (Minn. App. Ct. 1995). But see
Crawford v. Chicago, 710 N.E.2d 91 (Tll. App. Ct. 1999).

37'VT. STAT. ANN. tit. 18, § 5160(a) (2000). “The license shall be issued by the
clerk of the town where either party resides or, if neither is a resident of the state,
by any town clerk in the state.” Id, See also Carey Goldberg, Gay and Lesbian
Couples Head for Vermont to Make It Legal, but How Legal Is It?, N.Y. TIMES,
July 23, 2000, at A12,
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outside Vermont. Further, the procedure for the dissolution of a civil union
appears to be identical to that of a marriage.* In no jurisdiction where a
domestic partnership exists must one seek judicial imprimatur to dissolve
the relationship. Unlike the mere registration of a domestic partnership, the
ceremonial requirement of the civil union creates a relationship officially
recognized by the State of Vermont. More than merely having the
municipality note the pair’s own determination of themselves as a couple,
the civilly-united couple’s legal status flows from the state itself. The state
creates it and the state accepts it.

While the Legislature concedes that only benefits granted under the
Vermont statutes will be eligible for coverage,” the Civil Union Law
nevertheless defines who may and who may not enter into a civil union.*
Most importantly, and distinguishing the civil union from domestic
partnerships, the statute also disables a person in a civil union from
entering into another civil union or a marriage.*’ By restricting the ability
of amember of a civil union to marry, Vermont has accepted this new form
of relationship as the equivalent of marriage. In fact, it cannot be termi-
nated unless dissolved in a manner virtually identical to a civil divorce for
married couples.

IV. THE FULL FAITH AND CREDIT CLAUSE

One could surmise that Vermont’s sister states would jump at the
opportunity to voluntarily recognize this new quasi-marriage and would
honor the marital disability status in the Civil Union Law. We must,
however, consider the possibility that one or more states will decline to do
so.

38 Sez 2000 Vt. Acts & Resolves 91; VT. STAT. ANN. tit. 15, § 1206 (2000).
The family court shall have jurisdiction over all proceedings relating to

the dissolution of civil unions. The dissolution of civil unions shall follow

the same procedures and be subject to the same substantive rights and

obligations that are involved in the dissolution of marriage in accordance

with chapter 11 of this title, including any residency requirements.
Id.; see also id. § 1204 (describing the benefits, protections, and responsibilities of
parties to a civil union). “The law of domestic relations, including annulment,
separation and divorce, child custody and support, and property division and
maintenance shall apply to parties to a civil union.” /d. § 1204(d).

3 An Act Relating to Civil Unions, 2000 Vt. Acts & Resolves 91, § 2(a); VT.
STAT. ANN. tit. 15, § 1204 (Supp. 2000).

0 VT. STAT. ANN. tit. 15, § 1202.

412000 Vt. Acts & Resolves 91, § 24.
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1082 KENTUCKY LAW JOURNAL [VoL. 89

The issue becomes whether the other states will be compelled to accept
Vermont’s legislative declaration that an individual engaged in a civil
union may not otherwise marry. The inquiry has its foundation in the Full
Faith and Credit Clause of the United States Constitution.

Article IV, Section I states:

Full Faith and Credit shall be given in each State to the public Acts,
Records, and judicial Proceedings of every other State. And the Congress
may prescribe the Manner in which such Acts, Records and Proceedings
shall be proved, and the Effect thereof.*?

Courts have been compelied, in a variety of contexts, to determine an
individual’s marital status. General examples include prosecutions for
bigamy, determinations of administrators for intestate estates, claims for
wrongful death, claims for spousal insurance proceeds, prosecutions for
juvenile delinquency, and determinations of immigration status. The
inquiry as to marital status revolves around two related, but distinct issues.
In the first situation, the court must determine whether a marriage was
validly contracted. In the second, the query concerns the valid dissolution
of a marriage. In both situations, one state is rendering a decision on events
that occurred in a different state, and the ultimate issue is whether the
claimed marital status (marriage or divorce) shall be honored under the Full
Faith and Credit Clause of the federal Constitution.

A. History of the Clause

The Full Faith and Credit Clause of the United States Constitution,*
while it did not receive much debate at the Constitutional Convention,*
was enacted to require universal acceptance by the states of the laws and
legal judgments of the United States and the sister states. While the case

427U.S. CoNST. art. IV, § L.

43 Id

“ For a discussion of the history and purpose of the Full Faith and Credit
Clause, see Jennie R. Shuki-Kunze, Note, The “Defenseless” Marriage Act: The
Constitutionality of the Defense of Marriage Act as an Extension of Congressional
Power under the Full Faith and Credit Clause, 48 CASE W. RES. L. REv. 351
(1998). See also Paige E. Chabora, Congress’ Power under the Full Faith and
Credit Clause and the Defense of Marriage Act of 1996, 76 NEB. L. REvV. 604
(1997); James M. Patten, Comment, The Defense of Marriage Act: How Congress
Said “No” to Full Faith and Credit and the Constitution, 38 SANTACLARAL.REV.
939 (1998).
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law involving this clause has not been-overwhelming, the question of state
recognition of marriage and divorce by other states has been discussed in
numerous decisions. The U.S. Supreme Court has addressed the issue in a
few cases and the states have been forced to interpret the section on
frequent occasions. Often the states have discussed the clause in accepting
or declining to accept marital status as determined by a marriage or divorce
in another jurisdiction.*

In its initial review of the clause, the Supreme Court discussed the
effect of an act of the First Congress that provided for the authentication of
records and judicial proceedings. The Court stated that a “record duly
authenticated shall have such faith and credit as it has in the state Court
from whence it is taken™ and “it must have the same faith and credit in
every other Court.™ This doctrine was affirmed in Hampion v. M’Connel.
In declining to distinguish Mills, the Court held: “[TThe judgment of a state
court should have the same credit, validity, and effect, in every other court
of the United States, which it had in the state where it was pronounced.”’

On subsequent occasions, the Court has affirmed the wide breadth of
the Full Faith and Credit Clause. For example, in Faquntleroy v. Lum, the
Court required Mississippi to uphold a Missouri judgment for a debt
created by “gambling transactions in cotton futures,” which was a
misdemeanor in Mississippi at the time.”® The Court held that, once
resolved, a second court may not review a first judgment as a matter of law,
except as to want of subject matter or personal jurisdiction.*

Of particular importance regarding the effect of the Full Faith and
Credit Clause on Vermont’s Civil Union Act is whether a statute is entitled
to recognition from other states. This question was answered affirmatively
in Broderickv. Rosner, where the Court held statutes to be “ ‘public acts’
within the meaning of the clause.”® Even where Congress has not

4 See infra Part IV.B.

“ Mills v. Duryee, 11 U.S. (7 Cranch) 481, 484 (1813).

47 Hampton v. M’Connel, 16 U.S. (3 Wheaton) 234, 235 (1818).

“8 Fauntleroy v. Lum, 210 U.S. 230, 233 (1908).

4 Id, at 237. “A judgment is conclusive as to all the media concludendi and it
needs no authority to show that it cannot be impeached either in or out of the State
by showing that it was based on a mistake of law. Of course a want of jurisdiction
over either the person or the subject-matter might be shown.” Id. (citations
omitted).

%0 Broderick v. Rosner, 294 U.S. 629, 644 (1935) (citations omitted). “Where
a State has had jurisdiction of the subject matter and the parties, obligations validly
imposed upon them by statute must. . . be given full faith and credit by all the other
States.” Id. at 645; see also Bradford Elec. Light Co. v. Clapper, 286 U.S. 145,
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Still, that does not resolve the entire issue. In some circumstances, the
issue arises where a same-sex couple, residents of State X, who travel to
Vermont for the sole purpose of celebrating a civil union, then return to
State X where they go their separate ways and one seeks to marry (or enter
into a domestic partnership) without legally dissolving the civil union.
There is another group, however. This group consists of Vermont
domiciliaries who celebrate a civil union and thereafter remain in Vermont.
Subsequently, after the passage of time, one or both leave Vermont,
establish a domicile elsewhere, and seek to marry or enter a domestic
partnership with someone else without dissolving the civil union. Here,
there can be no attack on the initial lex loci; Vermont was the state of
residence. If they had entered into a legal marriage in Vermont, then one
(orboth) traveled elsewhere, no state would allow another marriage without
first requiringa dissolution of the marriage by death, divorce, orannuiment.
The legal status of marriage, as conferred by Vermont as the lex loci, would
bind every other state under the Full Faith and Credit Clause.'* Applying
the same principles, the legal status of civil union, with its statutory
prohibition of marriage, should also bind the sister states under the Full
Faith and Credit Clause.'”® Vermont says that the couple may not marry
others because they are partners in a quasi-marital relationship. As the legal
relationship is nota marriage, yet a relationship that emulates marriage, the
civil union is, in fact, previously unknown in American jurisprudence.'*

There is even yet another possibility. Many municipalities recognize
the domestic partnership. From Hawaii’s Reciprocal Beneficiaries Law to
the ordinances of many municipalities there is an effort within the limited
powers of most local governments to grant rights and benefits to domestic
partners who are unable to marry because of the national bar against same-
sex marriage. Domestic partnerships usually involve some kind of
municipal registration by the employee-partner in order for the other to
receive benefits such as health coverage. Dissolution is, usually, refatively
simple. One partner simply notifies the registering authority, unilaterally,
that the partnership has ceased, and the benefits likewise cease.

144 Williams v. North Carolina, 317 U.S. 287 (1942).

145 There is also the issue of citizens of one state being granted or denied
privileges and immunities under the Fourteenth Amendment. See Strasser, supra
note 69, at 376-80.

146 Common law marriage is not considered here. Though a legally binding
marriage, its difference from more traditional marriages is in the form of
celebration, not in the nature of the contract itself.
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It is possible that many of these municipalities may consider the
Vermont civil union to be legally equivalent to a domestic partnership in
their own jurisdiction. They may be willing to recognize the civil union as
adomestic partnership without further registration and subsequently extend
the appropriate benefits. What may be more interesting, however, is the
issue of dissolution. Vermont’s Civil Union Law is specific: a civil union
may only be dissolved in a manner similar to dissolving a Vermont
marriage. Should one member of a domestic partnership fail to follow that
procedure, the local municipality may conclude that the domestic partner-
ship is still in effect and continue to extend benefits and recognition to the
civil union partner until Vermont dissolves the civil union.

Even more intriguing, can domestic partners invoke their own state’s
divorce laws to dissolve their Vermont civil union? It is clear that an
opposite-sex couple may marry in State X, thereafter move to State ¥, and
invoke State ¥’s divorce mechanism to terminate their marriage. But if a
couple are civilly united in Vermont and thereafter move to State ¥, will
State ¥ equate the civil union with marriage and allow use of its divorce
mechanism, or will State Y refuse to recognize the civil union as marriage,
thereby sending the couple back to Vermont to dissolve the civil union?

Full faith and credit may, in the above situations, require one state to
recognize the Vermont civil union. A person civilly united in Vermont may
be disabled from entering into a marriage or domestic partnership in a sister
state. It seems a far stretch of the imagination to anticipate that the other
states will open their divorce courts to a same-sex couple that has
participated in a ceremony in Vermont that has not resulted in a marriage,
although both are now prevented (at least in Vermont) from marrying
someone else until there is a dissolution.

It is now time to return to our two hypotheticals.!*’ In the first, Will and
Jack are registered pursuant to New York City’s domestic partnership
ordinance. They celebrate a Vermont civil union, return to Manhattan, and
Jack gets dumped for someone else. It appears that New York City is under
no obligation to prevent Will from registering his new domestic partner in
lieu of Jack. The language of the Civil Union Law only prevents Jack from
entering into a marriage or civil union. It says nothing about domestic
partnerships. Full faith and credit does not flow from a marriage or civil
union disability in Vermont to a domestic partnership in New York City.

147 Similar, abbreviated situations are discussed in Brian H. Bix, State of the
Union: The States’ Interest inthe Marital Status of Their Citizens, 55 U.MIAMIL.
REv. 1, 25-26 (2000).
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On the other hand, New York could recognize the civil union as a
higher form of domestic partnership. New York could accept the doctrine
of lex loci; that is, New York could determine that the law of Vermont
considers Will disqualified from marrying or entering into any legal entity
where a right or benefit similar to marriage is granted and thus New York
cannot either. A person in a legal marriage may not register anyone else for
benefits granted only to a spouse; New York could accept the restrictions
of the civil union and bar Will from granting domestic partner benefits to
anyone other than Jack until the civil union is dissolved. It is even possible
that New York could say that the domestic partnership could no longer be
terminated unilaterally because the transformation to a civil union requires
a dissolution. It is unlikely, however, that New York State would allow
Will and Jack to seek a dissolution pursuant to its Domestic Relations Law;
its specific sections authorize only divorce or annulment of marriages. This
leaves Will in a quandary: stuck in the legal entity of civil union, yet nota
resident of Vermont to invoke its dissolution procedures. Jack, of course,
is sitting pretty.

The second hypothetical considers Vermont not only the lex loci of the
civil union but the partners’ domicile as well. Will and Jack then move to
State X where Will meets and marries Grace. Jack sues to declare the
marriage void. Here State X may decline to recognize the civil union as a
marriage and, therefore, Will cannot be disabled from marrying Grace
because he is not otherwise married. Under this analysis, State X does not
reach the issue of the Civil Union Law’s disability because State X declines
to equate a civil union with a marriage. Full faith and credit is not
technically necessary because State Xtules that the two relationship entities
are not similar—a civil union is a creature unique to Vermont; its marital
disability is limited to Vermont.

On the other hand, State X could accept the Civil Union Law’s
definition of the ramifications of civil union: one partner at a time. If Jack
is a legal partner, Grace may not become a spouse until the civil union with
Jack is dissolved. By recognizing Will’s disability, full faith and credit is
thereby granted to the civil union. State X' need not extend its own benefits
and privileges of marriage to the civil union, but it may prevent Will from
marrying Grace until the civil union is dissolved. Jack, again, is sitting
pretty. -

The same principles may apply to the federal government. It appears
unlikely, pursuant to the Defense of Marriage Act, that the federal
government will extend spousal benefits and privileges to a civil union
partner. Nevertheless, because the federal government must accept the
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validity of a marriage pursuant to the law of the state of celebration, it may
be required to grant full faith and credit to the Civil Union Law’s disability
provision and therefore deny those same benefits to the “spouse™ of a
subsequent “marriage.” One could argue that the very limiting language of
DOMA, even assuming its constitutionality, limits its outlook to same-sex
“marriages.” The civil union is not a marriage; therefore DOMA does not
apply. Further, the United States, no less than the states themselves, may
be required to grant full faith and credit to Vermont’s legislative statement
of marital disability. A civil union partner may thereafter marry a person of
the opposite gender, but the “spouse” may not be considered as such under
federal law. Therefore, such benefits and privileges as joint income tax
filings, spousal military benefits, etc., would be inaccessible.

CONCLUSION

Vermont’s Civil Union Law seems to provide every bit as much of a
marital disability as any marriage contracted in any state. A partner to a
civil union may not marry in Vermont because he or she is in a quasi-
marriage. (One might even call the civil union a de facto marriage.) If Will
Truman travels from Vermont to New York and tries to engage in a second
domestic partnership with Joe, or if he tries to marry Grace without first
dissolving his Vermont civil union, his new domestic partnership marriage
should be nuil and void because he does not have the legal ability to
contract into another marital or quasi-marital relationship. It further appears
that a second jurisdiction must, under many circumstances, acknowledge
and accept the Vermont Civil Union statute under the Full Faith and Credit
Clause.

While not accepting the idea of a legal same-sex marriage per se, once
specifically recognized by any state, a sister state may still be required to
grant full faith and credit to the declaration of marital status as determined
by Vermont. This will have the practical effect of preventing someone from
entering into other legal, marital or quasi-marital relationships while still
a partner in a Vermont civil union. Sister states and the federal government,
therefore, will be giving indirect sanction to the same-sex relationship and
are required to do so under the Full Faith and Credit Clause.

Marriage in the twenty-first century is likely to undergo many
changes.'® Civil unions are just the first of a new breed of legally

148 See Harry D. Krause, Marriage for the New Millennium: Heterosexual,
Same Sex—or Not at All?, 34 FAM. L.Q. 271, 292-300 (2000).

Hei nOnline -- 89 Ky. L.J. 1106 2000- 2001



2000-2001] 'VERMONT CIVIL UNIONS il07

sanctioned relationships beyond the specific confines of marriage. Whether
granted to homosexual couples or heterosexual couples, these new entities
sanction and recognize a reality that already permeates our contemporary
society; non-marital relationships already exist and some legal sanction has
already been granted to them.!*® As new forms of legal relationships sprout
from creative legislatures and courts, other states will be required, under
the Full Faith and Credit Clause, to accept them and their legal ramifica-
tions.

Civil unions are just the first wave of these new quasi-marriages. To
deny full faith and credit to the Vermont Civil Union Law because of
opposition to same-sex marriage would portend poorly for society in the
new millennium.

19 See, e.g., Marvin v. Marvin, 557 P.2d 106 (Cal. 1976).
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