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in the economy, preventing closings could serve the broader interest

of benefit the entire public.

2. Hawaii Housing Authority v. Midkiff

A more recent Supreme Court case, which effectively
broadened the public use definition, is Hawaii Housing Authority v.
Midkiff® Midkiff involved the constitutionality of a Land Reform
Act® enacted by the Hawaii Legislature in 1967.%° The purpose of
the Act was to reduce the perceived social and economic evils
inherent in the existing large land estates whose origins were
traceable to the feudal chiefs of the pre-statehood Hawaiian Islands.®’
To achieve the purpose of the act, the State of Hawaii created the
Hawaii Housing Authority (the ‘‘Authority’’), whose mission was, by
use of a land condemnation scheme, to take title to the real property
from the lessors, condemn it, compensate the lessors for the taking,
and then sell the property to the lessees inhabiting the land at the time
it was condemned.®® The process was instituted only after it was
determined by the Authority that the acquisition of the tract would
promote the public purposes of the act.

The Hawaii Housing Authority determined that taking the
land held by the lessors would serve the act’s purposes and directed
the lessors to negotiate the sale of the land to its lessees. When these

negotiations failed, the Authority ordered the lessors to submit to

 Midkiff, 467 U.S. at 229.

5 Id. at234-35.

5 Id. at233.

Id. at 232-33 (explaining that the legislature attempted to redress these problems of
concentrated land ownership through the Act).
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compulsory arbitration, as required by the act. Rather than comply
with the order, the lessors filed suit in federal district court, arguing
that the act was unconstitutional. The district court held the
compulsory arbitration and compensation formulas of the Act
unconstitutional, but upheld the remainder of the act under the Fifth
Amendment’s public use requirement.* The Ninth Circuit Court of
Appeals reversed, holding that the act violated the public use
requirement of the Fifth Amendment.”

On appeal, the Supreme Court unanimously reversed the court
of appeals.”’ The Supreme Court noted and dispelled the court of
appeals’ concern that “[s}ince Hawaiian lessees retain possession of
the property for private use throughout the condemnation process, . . .
the act exacted takings for private use.”’” In response to this concern

the Court stated that:

The mere fact that property taken outright by eminent
domain is transferred in the first instance to private
beneficiaries does not condemn that taking as having
only a private purpose. The Court long ago rejected
any literal requirement that condemned property be
put into use for the general public. “It is not essential
that the entire community, nor even any considerable
portion, . . . directly enjoy or participate in any
improvement in order [for it] to constitute a public
use.” . . . [What] in its immediate aspect [is] only a
private transaction may . . . be raised by its class or
character to a public affair.

% Id. at 233-34.

% Midkiff v. Tom, 483 F. Supp. 62, 70 (D. Haw. 1979).

™ Midkiff v. Tom, 702 F.2d 788, 789 (9th Cir. 1983).

"' Hawaii Housing Auth. v. Midkiff, 467 U.S. 229, 232 (1984).
2 Id. at 243.

" Id. at 243-44 (citations omitted).
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Justice O’Connor, writing for a unanimous Court, reinforced
the principles of a broad public use doctrine surrounding legislative
authorizations of eminent domain and indicated the role of the

judiciary in these types of proceedings:

The “public use” requirement is thus coterminous with
the scope of the sovereign’s powers. There is, of
course, a role for the courts to play in reviewing a
legislature’s judgment of what constitutes a public use,
even when the eminent domain power is equated with
the police power. But the Court in Berman made it
clear that it is “an extremely narrow” one.”®

The Midkiff ruling endorsed the use of eminent domain as a tool to
redistribute private resources within society in order to accomplish
certain widely drawn public purposes. Midkiff, Berman, and other
federal court decisions” also exemplify the expansive interpretation

now given the public use requirement on the federal level.”

* Id. a1 240.

" See supra note 64.

" For a general discussion of the presently broad interpretation the judiciary has given to
the “public use’’ stipulation on both the federal and state level, see Matthew P. Harrington,
“Public Use” and the Original Understanding of the So-Called “Takings” Clause, 53
HASTINGS L.J. 1245 (2002); Camarin Madigan, Taking for Any Purpose?, 9 HASTINGS W .-
Nw. J. ENvVTL. L. & PoL’Y 179 (2003); Jennifer J. Kruckeberg, Note, Can Government Buy
Everything?: The Takings Clause and the Erosion of the “Public Use” Regquirement, 87
MiINN. L. REV. 543 (2002); Rachael A. Lewis, Note, Strike That, Reverse It: County of
Wayne v. Hathcock: Michigan Redefines Implementing Economic Development Through
Eminent Domain, 50 VILL. L. REv 341 (2005); Adam P. Hellegers, Eminent Domain as an
Economic Development Tool: A Proposal to Reform HUD Displacement Policy, 2001 MICH.
ST. L. REV. 901 (2001); Jennifer Maude Klemetsrud, Note, The Use of Eminent Domain for
Economic Development, 75 N.D. L. Rev. 783 (1999); 2A NICHOLS ON EMINENT DOMAIN §
7.02 (2005); Suzanne LaBerge, The Public Use Requirement in Eminent Domain: A
Constantly Evolving Doctrine, 14 STETSON L. REV. 649 (1985); Leslie Bender, The Takings
Clause: Principles or Politics?, 34 BUFF. L. REv. 735, 814 (1985); M. King, Note, Rex Non
Protest Peccare???: The Decline and Fall of the Public Use Limitation on Eminent Domain,
76 DICK. L. REv. 266 (1971); Thomas J. Coyne, Note, Hawaii Housing Authority v.
Midkiff: 4 Final Requiem for the Public Use Limitation on Eminent Domain?, 60 NOTRE
DAME L. REv. 388 (1985); Mark C. Landry, Note, The Public Use Requirement in Eminent
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Additionally, these cases suggest the limited judicial role of
questioning the advisability of eminent domain decisions. Thus, if
some entity could successfully petition its state legislature for an
enactment permitting the use of eminent domain in certain business
closing situations, the judiciary’s ability to restrain that action would

be severely limited.

3. Summary

By 1986, property rights had long lost their privileged
position under the Constitution. According to post-Carolene
Products decisions, property could be regulated so long it was
reasonable, with great deference given to legislatures to define
reasonableness. Similarly, the Court granted legislatures broad
deference to define what constituted a valid pﬁblic use, and to take
private property for a variety of reasons. Both of these assaults
bothered conservatives,”’ leaving them with hope that a Rehnquist

Court would reverse this attack on property rights.

II. THE FIRST PROPERTY RIGHTS TRILOGY

The 1986 Term marked the beginning of William Rehnquist’s

Domain--A Requiem, 60 TUL. L. REv. 419 (1985); Thomas Ross, Transferring Land to
Private Entities by the Power of Eminent Domain, 51 GEO. WASH. L. REv. 355 (1983); E.
Meidinger, The “Public Uses” of Eminent Domain: History and Policy, 11 ENvVTL. L. 1
(1980); E. F. PAUL, PROPERTY RIGHTS AND EMINENT DOMAIN (1987); Jonathon Neal Portner,
Comment, The Continued Expansion of the Public Use Requirement in Eminent Domain, 17
U. BALT. L. REV. 542 (1988).

7 See, e.g., RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF
EMINENT DoOMAIN (Cambridge: Harvard University Press 19835); ELLEN FRANKEL PAUL,
PROPERTY RIGHTS AND EMINENT DOMAIN (New Brunswick, NJ. Transaction Publishers
1988) (sharply criticizing then recent trends in eminent domain and advocating increased
protection for property rights). See also Schwartz, supra note 5, at 98-137 (reviewing the
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tenure as Chief Justice. For conservatives, his ascension to Chief
Justice, along with the confirmation of Justice Scalia, portended a
reversal of many of the Warren Court’s decisions and renewed a
concern for and emphasis on the protection of property rights.”
Three decisions during the 1986 Term, which encompasses the first
trilogy, signaled that hopes for a property rights revival under the
Rehnquist Court would actually be realized.

A. Keystone Coal Association v. DeBenedictis

The first case in the trilogy is Keystone Coal Association v.
DeBenedictis,” which involved a Pennsylvania Bituminous Mine
Subsidence and Land Conservation Act.*® Sections four and six of
the act, required companies to leave fifty percent of the coal in the
ground to preclude flattening and depression of the soil.’' The Act
was a response to the devastating effects of subsidence to the soil and
to structures on the surface. The fifty percent rule was to allow for
enough subsurface soil structure to support surface structures.®
Keystone Coal Association (the “Association”) filed suit claiming
that the Act, specifically the sections that limited the amount of coal

the companies could extract from the ground, was an unconstitutional

conservative critique of recent eminent domain decisions).

" See SUE Davis, JUSTICE REHNQUIST AND THE CONSTITUTION: THE QUEST FOR A NEW
FEDERALISM (Princeton: Princeton University Press 1989) (examining Rehnquist’s political
philosophy and arguing that protecting property rights was at the apex of his agenda); DAVID
A. SCHULTZ & CHRISTOPHER E. SMITH, THE JURISPRUDENTIAL VISION OF JUSTICE ANTONIN
ScaLia (1996) (discussing the central role of property rights in Scalia’s jurisprudence).

™ 480 U.S. 470 (1987).

% Id at474.

' Id. at 477-78.

2 I
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taking without compensation. The Association also claimed that the
Act violated the Contract Clause because, as a result of the act, the
Association was forced to terminate leases it had with other private
persons giving the Association the rights to mine.*> The Association
argued that their case was similar to Pennsylvania v. Mahon,* where
the Court ruled that an earlier version of the Pennsylvania subsidence
law® effected an unconstitutional taking.’® The Association also
relied on Penn Central Transportation Co. v. New York® to argue
that the fifty percent requirement denied them substantial investment-
backed expectations and therefore effected a taking.

The majority ruled against the association and distinguished it
from Mahon. Justice Stevens, writing for a majority that included
Justices Brennan, White, Marshall, and Blackmun, stated that in
Mahon only one private building was to be saved by the Kohler
Act.®® Thus, it was questionable whether the law served a substantial
public purpose.® In this case, many structures including cemeteries

were involved, and thus a significant public interest was served in

8 Id. at 478-79.

#4260 U.S. 393 (1922).

% Id at412.

Id. at 414. Mahon is famous for being the first case where the Court recognized what
has become called a “regulatory taking.” By that, according to Justice Holmes who wrote
the majority opinion in the case, at some point regulation or the police power goes too far,
and at that point “[w]hen it reaches a certain magnitude, in most if not in all cases there must
be an exercise of eminent domain and compensation to sustain the act.” Id. at 413.

8 438 U.S. 104 (1978).

88 Keystone, 480 11.S. at 483.

% Jd. at 484 (“In the advisory portion of the Court's opinion, Justice Holmes rested on two
propositions, both critical to the Court's decision. First, because it served only private
interests, not health or safety, the Kohler Act could not be ‘sustained as an exercise of the
police power.’ 7).

https://digitalcommons.tourolaw.edu/lawreview/vol21/iss4/11
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saving them.*

The second difference concerned the degree of regulation. In
Mahon, the act denied all use of the property for mining.”! Whereas
the Pennsylvania act still allowed for fifty percent mining, Justice
Stevens noted that even without the fifty percent rule, companies
never extracted all the coal because much of it was needed to support
the mine tunnels.”> The questions raised, then, were whether the fifty
percent rule served a reasonable public purpose, and whether the rule
had a substantial impact on the value of the property as a whole. The
majority answered the first question in the affirmative, noting that
two state or public interests supported the act. First, the act served
the health and safety of the people of Pennsylvania by protecting the
surface land,” and second, as a result of legislative findings, the act
prevented the mining of certain types of coal, which proved
commercially impractical because of cost or safety concerns.”
Because not all of the coal could be extracted, the Association did not
suffer a loss of investment-backed expectations and therefore no

taking had occurred.”

® Id. at 504-05 (discussing that the Commonwealth has a strong public interest in
preventing this kind of harm that supersedes private agreements with contracting parties).

°' Id. at 485-86.

%2 Id. at 499 (explaining that the petitioners here cannot even show that they have been
denied economic use of this property being that a certain percentage of coal must remain in
tact to support the structures beneath the ground).

> Keystone, 480 U.S. at 485-86. The Court explained that both the district court and the
court of appeals held that the legislative purposes were “genuine, substantial, and legitimate,
and [it has] no reason to conclude otherwise.” Id.

* Id. at 491, 496 (enumerating that the Act not only furthers a governmental interest in
preventing activities similar to public nuisances, but also that “nowhere near all of the
underground coal is extractable even aside from the . . . Act”).

%> Id. at 499. The record indicates that only about 75% of petitioners” underground coal
can be profitably mined in any event, and there is no showing that petitioners’ reasonable
‘investment-backed expectations’ have been materially affected by the additional duty to

Published by Digital Commons @ Touro Law Center, 2014
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In their dissent, Chief Justice Rehnquist, and Justices Powell,
O’Connor, and Scalia agreed with the Association that Mahon was
controlling.®®  Although the regulations in this case and Mahon
served public purposes, both placed substantial burdens on private
property such that a taking had occurred.”” Even though the law in
Keystone served a valid public purpose, the dissenters argued that the
fifty percent rule denied association members significant

?

“investment-backed expectations,” and was not a regulation, but a
regulatory taking and was therefore an act of eminent domain
requiring compensation.”® The basis of their argument was first that
one had to look at how the regulation affected a particular segment of
the property, not the parcel as a whole.”” Second, regardless of how
much coal would have to remain in the ground, the purchase of the
subsurface mining rights that was affected by the subsistence act does
destroy some of the value of the interest.'® Thus, when the value of

the interest of a segmented portion of property is destroyed, a taking

retain the small percentage that must be used to support the structures protected by § 4. Id.

% Id. at 506-07.

°7 Id at 510. The dissent explains that the Court in Mahon “made clear” that a finding of
a public purpose was not encugh to free the government from the requirements of just
compensation, and that the Act in this case rested on similar grounds. /d. (Rehnquist, C.J.,
dissenting).

% 480 U.S. at 515-16. The dissent argues that the Court refuses to recognize that the coal
is a “separate segment of property for takings purposes” and simply because the
government’s act is “regulatory” should not change the effect of property rights.
Furthermore, such “regulatory action” can still constitute a “taking.” /d.

# Id. at 514-15 (citing Penn Cent., 438 U.S. at 149, n.13 (Rehnquist, J., dissenting)).

190 14, at 520. (“Purchase of this right, therefore, shifts the risk of subsidence to the surface
owner. Section 6 of the Subsidence Act, by making the coal mine operator strictly liable for
any damage to surface structures caused by subsidence, purports to place this risk on the
holder of the mineral estate regardless of whether the holder also owns the support estate.
Operation of this provision extinguishes petitioners' interests in their support estates, making
worthless what they purchased as a separate right under Pennsylvania law. Like the
restriction on mining particular coal, this complete interference with a property right
extinguishes its value, and must be accompanied by just compensation.”).

https://digitalcommons.tourolaw.edu/lawreview/vol21/iss4/11
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has occurred.'"!

Implicit in the dissenting opinion was the foreshadowing of a
return to a more heightened judicial scrutiny of legislation affecting
property rights. The Court indicated this by questioning the
legislative findings of fact and purposes in ways not recently
common for the Court. A return to strict scrutiny for economic
legislation would mean that the line between regulation and eminent
domain would be subject to a more acute analysis. This is exactly
what happened in the next two cases, Nollan v. California Coastal

02

Commission,'” and First English Evangelical Church v. County of

Los Angeles.'”

B. Nollan v. California Coastal Commission

4 was a land

Nollan v. California Coastal Commission'
development case. The Nollans had a contract to purchase
beachfront property, tear down the existing structure, and replace it
with a three-bedroom house.'”® They were granted a permit on the
condition that they provide a narrow public easement along their
property, which allowed people to walk to the public beach.'®

Similar easements had been required for other houses along the

o0 4.

192483 U.S. 825 (1987).

103482 U.S. 304 (1987).

104483 U.S. 825 (1987).

195 Nollan, 483 U.S. at 827-28. The Nollans owned property on which there stood a
bungalow that had fallen into despair. In order to build the house that they wanted on the
property, the Nollans were required to obtain a “coastal development permit from the
California Coastal Commission.” /d.

19 Id. at 828.

Published by Digital Commons @ Touro Law Center, 2014
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beach.!” The California Coastal Commission justified the easement
as necessary to inform the public that they could use the beach
because a house obstructing the view of the water would lead the
public to suspect the beach was private.'”® The Nollans objected to
the requirement and brought suit claiming the easement was an
uncompensated taking.'®

Justice Scalia, writing for the majority, which included Chief
Justice Rehnquist, and Justices White, Powell, and O’Connor, agreed
with the Nollans and held that the mandatory easement violated the
Fifth Amendment.!'® Justice Scalia stated that the right to exclude is
one of the most fundamental rights attached to ownership.!!' He then
explained that past precedent was clear in that when there was a
permanent physical occupation of an owner’s property, the Court has
concluded that this constitutes a taking.''> He then concluded that in
demanding the permanent easement across the Nollans’ property, the
California Coastal Commission effected a permanent physical
occupation of their property because the public was being given
unrestricted access and right to “pass to and fro” across it.'"

The Court then turned to an examination of any pre-existing

7 Id. at 829.

198 4. at 828-29 (explaining that the house, without an easement, would discourage the
public from using the beachfront because the public would believe that the beach was for
private use only).

' 1d. at 829.

19 Nollan, 483 U.S. at 841-42 (“California is free to advance its ‘comprehensive
program,” if it wishes, by using its power of eminent domain for this ‘public purpose,’ see
U.S. CoNST. amend. V; but if it wants an easement across the Nollans’ property, it must pay
for it.”).

"' Id at 831 (citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 433
(1982)).

"2 Jd (citing Loretto, 458 U.S. at 432-23).

https://digitalcommons.tourolaw.edu/lawreview/vol21/iss4/11
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public access rights and the purported goals of the beachfront access
requirement imposed by the Commission. In undertaking this
analysis, Justice Scalia effectively used some type of heightened
scrutiny, asking what the legitimate objectives of the law and the
access ruling were, and then demanded that the means advance those

% First, Justice Scalia found nothing in the California

interests.''
Constitution or case law indicating that the public had a right to
access the beach from private property.'””> However, the Commission
never sought to offer this argument in support of the required

116 Second, Justice Scalia asked whether the easement

easement.
requirement invoked a legitimate governmental interest.''” The
Commission contended that a wall of houses would create a
“psychological barrier” that would prevent or preclude the public
from viewing and visiting a coast that they had every right to visit.''®
Justice Scalia responded by stating that assuming the easement
requirement invoked a governmental interest, the vertical easement
would not further this goal because the houses would still preclude a

view of the beach and the public access would not rectify the

' Id. at 832.

1% Id. at 834-35 (citing Agins v. Tiburon, 447 U.S. 255, 260-62 (1980)); see also Penn
Cent. Transp. Co. v. New York, 438 U.S. 104, 127 (1978).

'S Nollan, 483 U S. at 832-33. (“[T]he right of way sought here is not naturally described
as one to navigable water (from the street to the sea) but along it; it is at least highly
questionable whether the text of the California Constitution has any prima facie application
to the situation before us.”). See CAL. CONST. art. X, § 4. “California cases suggest that . ..
to obtain easements of access across private property the State must proceed through its
eminent domain power.” Id. See also Bosla Land Co. v. Burdick, 90 P. 532, 534-35 (Cal.
1907); Oakland v. Oakland Water Front Co., 50 P. 277, 286 (Cal. 1897); Heist v. County of
Colusa, 163 Cal. App. 3d 841, 851 (1984); Aptos Seascape Corp. v. Santa Cruz, 138 Cal.
App. 3d 484, 505-06 (1982).

"% 1d at 833.

"7 Nollan, 483 U.S. at 834-35.

'8 14 at 828-29, 835.
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problem.'"” In other words, Justice Scalia looked to whether there
was a “nexus” between the easement and the state’s goal of removing
the psychological barrier.’””®  Finding none, he rejected the
Commissions’ arguments that the easement is equivalent to a denial

of a zoning permit,'?!

In addition, relying on Armstrong v. United
States,' he concluded that if the Nollans were being asked to
assume privately, “public burdens which, in all fairness and justice,
should be borne by the public as a whole,” then their property has
been taken.'?

Thus, in effect, the Commission asked the Nollans to give up
part of their property for the public good. Though the access might
or might not have diminished the value of their property, the real
question was not one of property values, but one of basic rights of

ownership. The building permit was not a simple regulation but

“extortion” on the part of the Commission to force owners to give

' Id. at 838-39 (“It is quite impossible to understand how a requirement that people
already on the public beaches be able to walk across the Nollans’ property reduces any
obstacles to viewing the beach created by the new house. It is also impossible to understand
how it lowers any ‘psychological barrier’ to using the public beaches, or how it helps to
remedy any additional congestion on them caused by construction of the Nollans’ new
house.”).

"2 14, at 837.

21 1d. at 836-37 (“If a prohibition designed to accomplish that purpose would be
legitimate exercise of the police power rather than a taking, it would be strange to conclude
that providing the owner an alternative to that prohibition which accomplishes the same
purpose is not.”).

122364 U.S. 40 (1960). Armstrong dealt with materialmen liens held by the United States
Government, acquired by a contract with the primary contractor in the building of naval
ships. The Supreme Court held that “[s]ince this acquisition was for a public use . . . whether
with an intent and purpose of extinguishing the liens or not, the Government’s action did
destroy them and in the circumstances of this case did thereby take the property value of
those liens within the meaning of the Fifth Amendment.” /d.

12 Nollan, 438 U.S. at 835 n.4 (quoting Armstrong v. United States 364 U.S. 40, 49
(1960)).

https://digitalcommons.tourolaw.edu/lawreview/vol21/iss4/11
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away part of their land in return for certain uses.'?* This requirement
did not serve the objectives of the act but rather constituted an
uncompensated taking.

In his dissenting opinion, Justice Brennan a criticized the
majority’s use of significant judicial scrutiny of legislative purpose
and means of a regulation. He stated that the “first problem with this
conclusion is that the Court imposes a standard of precision for the
exercise of a State’s police power that has been discredited for the

19125

better part of this century. Justice Brennan argued that the

majority went so far as offering judicial notice of what constituted

reasonable regulation to fulfill the stated objects.'*®

The majority,
not granting latitude to the legislature, had questioned the
reasonableness and substance of the statute, and had imposed upon
the Commission “a precise match between the condition imposed and
the specific type of burden on access created by the appellants.”'?’
Justice Brennan questioned the majority’s use of strict
scrutiny, noting its use had not been accepted for fifty years. He
contended that the easement furthered a substantial public purpose'?®

and did not involve a unilateral government act denying use of the

124 14 at 837 (“[U]nless the permit condition serves the same governmental purpose as the
development ban, the building restriction is not a valid regulation of land use but ‘an out-
and-out plan of extortion.” ” (quoting JI.LE.D. Associates, Inc. v. Atkinson, 432 A.2d 12, 14-
15 (N.H. 1981))).

' Id. at 842.

126 Jd. at 864 (“The Court today does precisely the opposite, overruling an eminently
reasonable exercise of an expert state agency's judgment, substituting its own narrow view of
how this balance should be struck.”).

27 Id. at 849.

28 Nollan, 483 U.S. at 863 (“[T]he State emphasized the general point that overall access
to the beach had been preserved, since the diminution of access created by the project had
been offset by the gain in lateral access. This approach is understandable.”).
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12 The easement requirement took effect only when a

property.
building permit was obtained,””® and even then the permit would
require the easement only under certain conditions. Justice Brennan
concluded that no taking had occurred because no preexisting

investment-backed expectations were damaged.

C. First English Evangelical Lutheran Church of
Glendale v. County of Los Angeles

The third case in the 1986 property rights trilogy is First
English Evangelical Lutheran Church of Glendale v. County of Los

Angeles.!

The facts of the case are simple. After floods destroyed
some of First Lutheran’s buildings, the County of Los Angeles
declared a temporary and total construction ban on properties in the
plane, including that owned by the church.'®® The law stated that “[a]
person shall not construct, reconstruct, place or enlarge any building
or structure, any portion of which is, or will be, located within the

3 Less

outer boundary lines of the interim flood protection area.'
than a month after the ordinance was passed denying them the right
to rebuild, First Lutheran challenged the ordinance in court claiming
that it constituted an inverse condemnation that had effectively

denied them all use of their property, and therefore the County of

12 Id. at 864 (“State agencies therefore require considerable flexibility in responding to
private desires for development in a way that guarantees the preservation in public access to
the coast.”).

13 4. at 861 (“The Coastal Commission has drawn on its expertise to preserve the
balance between private development and public access, by requiring that any project that
intensifies development on the increasingly crowded California coast must be offset by gains
in public access.”).

Bl 482 U.S. 304 (1987).

"2 Id. at 307.

133 Jd. (quoting County of Los Angeles Interim Ordinance 11,855 (Jan. 1979)).

https://digitalcommons.tourolaw.edu/lawreview/vol21/iss4/11
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Los Angeles had taken their property without just compensation.'**
They failed to secure declaratory judgments in both California
Superior Court and the California Court of Appeals. The California
Supreme Court would not hear the case.'’

In a majority opinion by Chief Justice Rehnquist, which was
joined by Justices Scalia, White, Brennan, Marshall, and Powell, the
Court held that the temporary yet total ban on the use of property
constituted a taking."*® The Court determined that, for the time the
ban was in effect, the total use of the property was enjoined.”’” In
other words, during the time the ban was in place, the property could
not be used.”®  The question then was whether “the Just
Compensation Clause require{d] the government to pay for
‘temporary’ regulatory takings.”'**

In ruling for the first time that temporary takings are
compensable, Chief Justice Rehnquist explained that the Fifth
Amendment does not preclude the taking of private property; instead,
it merely places conditions upon the conditions under which property
may be taken.'*® Second, the Court noted how a condemnation of

property, or even a regulatory taking that goes too far, would require

34 Id. at 308.

1% Id. at 308-09. Both the California Superior Court and the California Court of Appeals
held that First Lutheran was seeking damages for a regulatory taking by the government. /d.

3¢ First Lutheran, 482 U.S. at 310-11 (holding that pursuant to the Fifth Amendment, as
applied to the states by the Fourteenth Amendment, compensation is a remedy for a
temporary taking).

7 Id. at 318 (“These cases reflect the fact that ‘temporary’ takings which, as here, deny a
landowner all use of his property, are not different in kind from permanent takings, for
which the Constitution clearly requires compensation.™).

1% 1d. at 308, 318.

% Id at313.

190 Jd. at 314. See Hodel v. Virginia Surface Mining & Reclamation Assn., Inc., 452 U.S.
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the government to compensate the owner for the interest acquired.'"!
However, Chief Justice Rehnquist stated that past Court decisions
have not resolved whether this rule of compensation is required for
temporary takings.'*

In reviewing cases such as Kimball Laundry Co. v. United
States,'® where the government had temporarily acquired private
property during World War II, Chief Justice Rehnquist cited Justice
Brennan’s dissent in San Diego Gas & Electric Company'** when he
concluded that the Constitution does not treat temporary takings
differently from permanent ones. Thus, because this was a taking
that temporarily denied total use of the church’s property, the Fifth
Amendment required that they be compensated.'*

In their dissent, Justices Stevens, Blackmun, and O’Connor
saw serious implications in requiring compensation for a temporary

ban that was reasonable for public protection.'*® The ban was

264, 297 n.40 (1981); Hurley v. Kincaid, 285 U.S. 95, 104 (1932).
MU First Lutheran, 482 U.S. at 317-18. See also United States v. Dow, 357 U.S. 17, 26
(1958).

42" First Lutheran, 482 U.S. at 318 (“[W]e have not resolved whether abandonment by the
government requires payment of compensation for the period of time during which
regulations deny a landowner all use of his land.”).

14338 U.S. 1 (1949).

144450 U.S. 621, 636 (1981) (Brennan, J., dissenting).

145 First Lutheran, 482 U.S. at 322 (“Here we must assume that the Los Angeles County
ordinance had denied appellant all use of its property for a considerable period of years, and
we hold that invalidation of the ordinance without payment of fair value for the use of the
property during this period of time would be a constitutionally insufficient remedy.”).

146 Jd. at 325-26 (“[Iln order to protect the health and safety of the community,
government may condemn unsafe structures . . . . When a governmental entity imposes these
types of health and safety regulations, it may not be ‘burdened with the condition that [it]
must compensate such individual owners for pecuniary losses they may sustain, by reason of
their not being permitted, by a noxious use of their property, to inflict injury upon the
community.” ”’ (quoting Mugler v. Kansas, 123 U.S. 623, 668-69)).
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temporarily important'¥’ because it was adopted only so long as

'8 The temporary

necessary to protect public health and safety.
nature of the ban was important to the dissenters. The minority
rejected the majority’s contention that had this ban been permanent it
would have been considered a taking because it was a valid police
power regulation necessary to protect the public.'* Thus, temporary
takings may fulfill significant public interests and do not have a

permanent impact upon the use or investment in the property.

D. Evaluating the First Trilogy

What do these rulings in the first trilogy say about the Court,
property rights, and eminent domain at the start of the Rehnquist
Court era? Legal commentaries on these three rulings argued that the
Court became even more divided than before on the takings versus

O specifically as to what protections exist for

regulation issue,'®
property against legislative action. Dennis Coyle argued that Nollan
and First Lutheran represent the (reluctant) revival of property
rights.”'  This claim may be somewhat extreme because these

decisions do not substantively revive property rights to the status of

47 1d. at 326-27.
148 Id.

19 Id. at 323.

150 See, e.g., Donald Large, The Supreme Court and the Takings Clause: The Search for a
Better Rule, 18 ENVTL. L. 3, 52-54 (1987); Frank R. Strong, On Placing Property Due
Process Center State Center in Takings Jurisprudence, 49 OHIO ST. L.J. 591, 598-600
(1988).

! Dennis J. Coyle, The Reluctant Revival of Landowner Rights, Unpublished paper
presented at the 1987 American Political Science Association Annual Convention, Chicago
(Sept. 1987).
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Lochrner. The thin substantive protections that the Court seemed to
want to extend to property interests in Nollan and in First Lutheran
(and the minority in Keystone) were compensatory rights.
Compulsory rights are not the same as rights afforded pursuant to
substantive due process, which involve widespread judicial review
and limitation of the police power to protect private property. As
Daniel Farber noted,'”? the Court seemed to be expressing some
inclination that regulation has “gone too far” and needs to be
trimmed. Nollan and First Lutheran represented first trimmings, but
not a gutting of either the police or eminent domain powers.

What else can be learned from the first property rights
trilogy? First, in two of the three cases, the Court acknowledged that
landowners had property interests. The Nollarn decision hinted at
some increased scrutiny for property interests, and such scrutiny had
not been used since perhaps before the New Deal. Moreover, a
breakdown of the votes in the three cases also reveals an interesting

pattern.

Table I

Individual Justice Voting in the First Property Rights Trilogy

1986-87
Term
Keystone Nollan  First
English
Rehnquist P P P
Brennan P

152 Daniel A. Farber, Taking Liberties, NEw REPUBLIC, June 27, 1988, at 19.
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White P P
Marshall P
Blackmun
Stevens
Powell P P P
O’Connor P P
Scalia P P P

P= voted to support property rights.

First, whatever revival of property rights that did occur did
not happen solely with conservative Justices. For example, in First
Lutheran, Justices Brennan and Marshall provided critical votes.
Without these votes, the decision would not have been a victory for
property rights, especially in light of the fact that Justice O’Connor
voted in the minority. Second, Chief Justice Rehnquist and Justice
Scalia voted for property righté in all three cases, suggesting that, as
conservatives hoped, they would be reliable defenders of ownership
interests. The fact that the Court had not scored a perfect three-for-
three victory for property rights was perhaps a consequence of the
fact that either conservatives, such as Justice O’Connor, were not as
supportive as originally thought, or that the Court was preparing the
doctrine for future rulings. Still, others argued that the conservatives
had not taken control and instead, the moderates and liberals still had

3 Finally, with Justice Scalia’s opinion in

the balance of power."
Nollan, which suggested greater scrutiny for property, perhaps the
replacement of one or two Justices would portend the end or altering
of the logic of the post-Carolene Products Era and the placement of

new restrictions on the use of eminent domain.
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