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nonincidental to bringing about (or secreting) the RICO activity.
Plaintiff must plead and prove a type of distinctness that amplifies
defendants’ ability to engage in RICO-wrongdoing, different from
that which would attend an enterprise comprised of related, non-
distinct entities. Proof of independent benefit will not establish
Statutory Distinctness unless plaintiff also establishes a strong family
resemblance to a RICO prototypical infiltration, e.g., defendant

wresting contro! of a legitimate business.

PARTV
ENTERPRISES INVOLVING PARENT AND SUBSIDIARY
CORPORATIONS
A. Introduction

Where parent and subsidiary corporations are alleged to
constitute a Section 1962(c) enterprise, either individually or through

association, cases frequently turn on whether the companies acted

5

separately,®® or as a combined unit, in engaging in the alleged

366 Cases involving affiliated business entity

wrongful activity.
enterprise members often generate fact-intensive analyses. Some
federal circuits distinguish subsidiary corporation enterprises

controlled by parent corporations from parent corporation enterprises

363 See STURC, supra note 10, § 6.03[D], at 6-63.

3% Id. at 6-64. If the affiliates are deemed separate, then the court must: (i) in the case of
an alleged association in fact of affiliates, carefully examine whether the association has the
characteristics required of an enterprise under the statue -- whether the association has
organizational characteristics independent of the members of the enterprise; and (ii) analyze
the racketeering acts alleged in relation to the alleged enterprise, to determine whether the
acts alleged involve conducting the affairs of that enterprise, or whether, in fact, the acts
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undercut plaintiffs’ theory that the corporate
defendants are distinct from the enterprise consisting
of their subsidiary. . . . A parent company normally
can be expected to benefit from its subsidiary. For
purposes of a section 1962(c) claim, it does not matter
whether that benefit can be characterized as direct or
indirect.®

In Glessner,”® plaintiffs argued they could “rearrange the
parties,” so that Meenan (the parent) would be the “person”
conducting the affairs of Blueray (the subsidiary), or vice versa. The
Third Circuit dismissed the “recast” enterprise, holding that under
Brittingham, plaintiff would have had to provide some basis for
holding a parent and subsidiary separate and distinct for RICO
purposes.>*?

In Eli Lilly v. Roussel Corp.,”® where plaintiff failed to plead
any facts showing that parent or its subsidiaries and affiliates, which
were named as RICO persons, played a role distinct from the
enterprise itself, the RICO claim was dismissed. Plaintiff, by
alleging that the enterprise and RICO person acted in “concert” and
together “directed” certain alleged offending activities of the

enterprise, undercut its own distinctness allegations.>®*

% Id. at 1412-13,

381 952 F.2d 702 (3d Cir. 1991).

82 Id. at 714. Accord Gasoline Sales, Inc. v. Aero Oil Co., 39 F.3d 70, 73 (3d Cir. 1994)
(“[A] corporation generally cannot be a defendant under Section 1962(c) for conducting an
‘enterprise’ consisting of its own subsidiaries or employees, or consisting of the corporation
itself in association with its subsidiaries or employees. This is because we have interpreted
corporate identity expansively so that the actions of a corporation’s agents conducting its
normal affairs are constructively its own actions for Section 1962(c) purposes.”).

% 23 F. Supp. 2d 460 (D.N.J. July 7, 1998).

% Id. at 488. See also T.1. Construction Co. v. Kiewit Eastern Co., No. CIV. A. 91-2638,
1992 WL 195425 (E.D. Pa. Aug. 5, 1992) (relying on Glessner distinctness rules and
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Although some commentators have agreed Jaguar Cars
modified the law regarding parent-subsidiary enterprises,’®® Metcalf
v. PaineWebber, Inc.’® seems to contradict this view. In Metcalf,
plaintiff pleaded a large number of corporations and partnerships, all
under the control of either defendant or its parent, were a Section
1962(c) enterprise. Judge McLaughlin held that Jaguar Cars applied
only to corporation enterprises controlled by natural persons, not the
enterprise before him, which was comprised of business entities,

controlled by business entities:

[[Individual defendants, in contrast to collective
entities, are generally distinct from the enterprise
through which they act. Unlike a collective entity, it is
unlikely that an individual defendant by himself would
constitute a valid enterprise . . . But when a defendant
is itself a collective entity, it is more likely that the

alternative enterprise of plaintiff itself to dismiss plaintiff’s enterprise allegations based on
plaintiffs’ failure to properly allege that defendants conducted the affairs of the enterprise).
Bur see Kress v. Hall-Houston Oil Co., 1993 WL 166274 (D.N.J. May 12, 1993) (refusing to
dismiss on ground that expanded factual record would be necessary); Advanced Power
Systems v. High-Tech Systems, No. CIV. 90-7952, 1992 U.S. Dist. LEXIS 6479 (E.D. Pa.
Apr. 30, 1992) (citing Shearin v. E.F. Hutton Group, Inc., 885 F.2d 1162, 1165-66 (3d Cir.
1989) holding that two corporations, each named as defendants, could properly combine to
form a RICO enterprise, even if one of the corporations was a wholly owned subsidiary of
the other.) Although, under pre-Jaguar Cars law, a parent corporation could not be a
defendant where its subsidiary was alleged to be the RICO enterprise, Advanced Power
reached the conclusion that where plaintiff makes parent and subsidiary corporations
defendants and, at the same time, alleges they are jointly the enterprise, distinctness would
be satisfied. But see Edlin, supra note 16, at 46 (describing Advanced Power’s rationale as
anomalous).

% See, e.g., Edlin, supra note 16, at 45 (“There is no meaningful legal distinction
between a corporation as a legal entity separate from its officers or employees and a
corporation as a legal entity separate from its parent or subsidiary. Intellectual honesty and
logical consistency require that Jaguar Cars be read as establishing that, just as a
corporation is an entity distinct from its employees or officers, a corporation also is
sufficiently distinct from its parent or subsidiary such that one corporation may constitute the
enterprise through which the other corporation conducted a pattern of racketeering
activity.”).

3% 886 F. Supp. 503 (W.D. Pa. 1995), aff"d, 79 F.3d 1138 (3d Cir. 1996).
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alleged enterprise is in reality no different from the
association of individuals or entities that constitute the
defendant or carry out its actions.*’

Judge McLaughlin concluded: “Nothing in Plaintiff’s
proposed Second Amended Complaint suggests that these
subsidiaries were acting in some way other than in furtherance of

7388 Where association in fact enterprises

Defendant’s business.
between parent and subsidiary corporations are alleged, the Third
Circuit, like the Second Circuit, has applied the Nonregular Business
Test to determine distinctness, limiting Jaguar Cars’ holding to
business entity enterprises, controlled by natural persons. In Dugan
v. Bell Tel. of Pa.,”® where plaintiff alleged an association in fact
enterprise between Bell Atlantic (the parent), Bell of Pa (a subsidiary
of Bell Atlantic) and a single employee of the parent, plaintiffs failed
to satisfy the Distinctness Requirement. However, where plaintiff
has been able to plead functionally separate companies, a common
officer will not preclude a Securitron Magnalock style analysis. For
example, in Eagle Traffic Control, Inc. v. James Julian, Inc.,””
plaintiff alleged that two companies were separate entities with a
single person who associated with both to commit RICO predicate
acts. Judge Joyner, distinguishing Riverwoods, held Securitron

Magnaloc provided the correct rule.™"

87 Metcalf, 886 F. Supp. at 514-15n.12.

%% Id. at 514.

58 876 F. Supp. 713 (W.D. Pa. 1994).

% 933 F. Supp. 1251 (E.D. Pa. 1996).

1 Id. at 1258. (Many courts have required pleading and proof of separate and distinct
activity. In Khurana v. Innovative Health Care Systems, Inc., 130 F.3d 143 (5th Cir. 1997),
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3. The Seventh Circuit

Historically, the Seventh Circuit, unlike the Second and Third
Circuits, distinguished parent and/or subsidiary enterprises controlled
by their affiliated corporate entity, which are generally

> from association in fact enterprises involving

permissible, ™
parent/subsidiary members. In Ewing v. Midland,>” for example,
plaintiff pleaded that a subsidiary (Midland), its owner/officer
(Mizel) and a Midland’s parent (Mercury), were engaged in a loan
flipping scheme. Mizel and Mercury were alleged RICO persons,
with Mizel having formulated the scheme, executed through the

d.® Mizel and Mercury argued the complaint

enterprise, Midlan
should be dismissed under the Distinctness Requirement, since they
could not be distinguished from the enterprise.

Judge Manning, citing Jaguar Cars,”® sustained the
allegations against Mizel, but followed Metcalf, dismissing the RICO

claim against the corporations. He reasoned Jaguar Cars was

for example, plaintiff alleged that a subsidiary or affiliated entity was a perpetrator-
defendant, but failed to allege it played any role distinct from its parent’s role. The Fifth
Circuit dismissed the enterprise allegations, holding the person and enterprise were not
properly alleged to be distinct).

92 See generally Martinez v. Weyehaeuser Mortg. Co., Inc., No. 94 C 4191, 1994 WL
374237 (N.D. 1ll., July 14, 1994) (*“ “‘Absent a piercing-of-the-corporate-veil situation, it is
scarcely accurate to characterize a subsidiary corporation as automatically’ ‘conduct[ing]’ or
even as automatically ‘participat[ing], directly or indirectly, in the conduct of its parent
company’s affairs, or of a sister company’s affairs, or of the affairs of an entire corporate
group (see the text discussion and numerous cases cited in 2 ARTHUR MATHEWS, ANDREW
WEISSMAN AND JOHN STURC, CIVIL Rico LITIGATION § 6.03[D] (2d ed. 1992)).”). See
Haroco, Inc. v. American Nat’l Bank & Trust Co., 747 F.2d 384 (7th Cir. 1984) (satisfying
distinctness requirement where plaintiff named a subsidiary as person and parent corporation
as enterprise).

5931997 U.S. Dist. LEXIS 15694 (N.D. Ill. Sept. 26, 1997).

% Id., at *11-13.

3 Id., at *12.
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inapposite where a corporation was the person allegedly controlling
activity perpetrated through another corporate entity.®® Because the
alleged person, Mercury, was a corporation, its liability was
controlled by Fitzgerald, which refused to find a corporation person

distinct from an enterprise composed of its subsidiaries or

subsidiaries and dealer-agents.**’

Judge Manning carefully distinguished cases, such as
Richmond,”®® and Brittingham, which had dealt with enterprises
comprised of a number of affiliated companies, employees and
agents, rather than “a parent ‘person’ and an ‘enterprise’ composed of
a single subsidiary.”*” He observed that Fitzgerald had “reaffirmed

that it is generally inappropriate to define an ‘enterprise’ as composed

of the employees, agents or subsidiaries of the corporate ‘parent.’ **6%

He noted:

[Clase law has interpreted section 1962(c) as not
covering theories of liability wherein it is alleged that
a corporate ‘person’ is a . . . parent company.

Instead, Section 1962(c) was designed to generally
cover theories of liability naming the employees,
affiliates, agents, or other associated entities, as the
‘persons’ who, by taking some part in the direction of
a distinct corporate or similar ‘enterprise,” engage in a
pattern of racketeering. While the distinction between
individual and corporate owners may appear

% Id., at *15. See also Brannon v. Boatman’s Bancshares, Inc., 952 F, Supp. 1478 (W.D.
Okl. 1997) (Judge Cauthron noting that in Metcalf, Judge McLaughlin narrowly read Jaguar
Cars, noting ‘there is good reason to distinguish between corporate 'persons’ and individual

‘persons’ in applying the Enright rule . . .”).
*7 Ewing, 1997 U.S. Dist. LEXIS 15694 at *13-14.

% 52 F.3d 640 (7th Cir. 1995).

% Ewing, 1997 U.S. Dist. LEXIS 15694, at *16.

600 Jd., at *16 (citing Fitzgerald, 116 F.3d at 226-28).
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somewhat oblique, it is the artifice of corporate
structuring that underlies the suspicion where the
‘person’ is a parent corporation, or single affiliate
among a number of related entities. . . . This suspicion,
in turn, drives the requirement that the complaint
allege some conduct on the part of a corporate
‘person’ other than just directing the normal affairs of
the corporate family.®"’

Judge Manning held that plaintiff would have to “distinguish
between the corporate entities by alleging how each played a distinct

#6802 The complaint before him,

role within the purported scheme.
however, failed to allege any role for Mercury that was distinct from
Midland’s role. It merely alleged Mercury continued Midland’s
policy, which Mizel established. Judge Manning concluded Mercury
was not distinct from Midland, the alleged corporate enterprise.®”
Because Mercury, the RICO person, was merely conducting its own
normal business affairs and that of a financing business through agent
subsidiaries, plaintiff failed to establish a distinct role for the parent,
within the alleged scheme.®”

In Chamberlain Mfg. Corp. v. Maremont Corp.,’* plaintiff
alleged a RICO enterprise comprised of the parent (Maremont) and
wholly owned subsidiary (Maremont-Saco), controlled by parent

Maremont, the RICO person. Plaintiff alleged Maremont had

committed fraud in connection with the sale of subsidiary Maremont-

0l Jd., at *17-18 (citations omitted).

62 14, at *14.

03 1d., at *19.

€4 Ewing, 1997 U.S. Dist. LEXIS 15694, at *19,
05 919 F. Supp. 1150 (N.D. Ili. 1996).
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Saco. Judge Plunket stated he could find no directly analogous cases
where the parent was alleged to be the person controlling the
enterprise, an association of the parent and subsidiary corporations.
Plaintiff argued it need only allege separate legal entities
under Richmond,®® but Judge Plunket observed that if Richmond'’s
rule were applied to association in fact enterprises comprised solely
of corporations, rather than a combination of natural persons and
corporations, it would mandate results different from those reached in
Riverwoods and Brittingham, which dismissed association in fact
enterprises comprised of natural persons and business entities.’"’
Judge Plunket distinguished Haroco,® on the ground that while
Haroco had held that the distinctness requirement would be satisfied
when the RICO person is a subsidiary and the enterprise is its parent
corporation, its rule of “distinct legal entities is much more difficult
to apply where the enterprise is an association in fact which lacks its
own identity or form under the law.”%

Moreover, even if the enterprise was “legally distinct” from

the RICO person, no distinct roles were performed, within the

605 52 F.3d 640 (7th Cir. 1995).

%7 919 F. Supp. at 1158. Judge Plunket distinguished Securitron Magnalock, 65 F.3d 256
(2d Cir. 1995), cert. denied, 116 S. Ct. 916 (1996) on the ground that it involved distinct
businesses, whereas the relationship between the companies supposedly comprising the
association before him was more similar to the relationship between the non-distinct
companies in Brittingham.

5% 747 F.2d 384 (7th Cir. 1984).

5% 919 F. Supp. at 1158. The same rule has been applied in other federal circuits. See,
e.g., Compagnie De Reassurance D’lle de France v. New England Reins. Corp., 57 F.3d 56
(1st Cir.) (holding that where plaintiff pleaded a subsidiary corporation enterprise controlled
by its corporate parent, Distinctness Requirement was not satisfied because subsidiary did
not act independently of its parent; the subsidiary had first been a division and then a wholly-
owned subsidiary of the underwriter parent and the subsidiary’s employees were really
underwriter employees).
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scheme.®’® Judge Plunket concluded that a greater showing of
“distinctness” should be called for where affiliated corporations,
rather than a single corporation, is the alleged enterprise, and
corporate persons, rather than natural persons, are allegedly directing
enterprise activity.®'' He held that the alleged fraudulent sale under
_consideration was the parent’s affair, not the affair of a “distinct
entity” comprised of the parent and subsidiary, i.e., the alleged
“enterprise.”®"?

Relying on the Third Circuit decision Lorenz,’’ Judge
Plunket held Maremont and Maremont-Saco had not satisfied the
Distinctness Requirement. He rejected the proposition that mere
“legal separation” should satisfy the Distinctness Requirement, at
least in the context of association in fact enterprises comprised of
corporate entities. Thus, where plaintiffs allege a parent corporation
controlling a subsidiary corporation enterprise (or an enterprise
comprised of parent and subsidiary corporations), pleading and proof
of the distinct roles each corporate entity played within the enterprise
is crucial.®"

5

Post-Cedric, as indicated above,®’” in Bucklew v. Hawkins,

81 919 F. Supp. at 1157.

S Id. at 1158.

2 Id. at 1157-58.

613 1 F.3d 1406 (3d Cir. 1993).

614 Although some cases have held that receipt of a benefit is directly relevant to the
analysis of distinctness, other cases have implicitly held the opposite. See, e.g., NCNB Nat’l
Bank v. Tiller, 814 F.2d 931, 936 (4th Cir. 1987), where plaintiff alleged that a bank, NCNB,
was the RICO “person” and NCNB’s holding company was the enterprise. The RICO claim
was dismissed because there was no evidence regarding NCNB’s relationship with NCNB
Corporation, other than that NCNB Corporation received a substantial portion of its revenue
as dividends from NCNB. /d.

81 See supra notes 258-260 and accompanying text.

— - =
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Ash, Baptie & Co., LLP® the Seventh Circuit held that
parent/subsidiary person/enterprise combinations fail to satisfy the
Distinctness Requirement under Seventh Circuit authorities, relying
on the Prototype and Family Resemblance Tests. As to this
combination, Fitzgerald/Emery continue to control, despite the
Separate Legal Identity Theory, and a greater showing of distinctness
than either bare legal distinctness or factual distinctness, or even

both, will be required.

4. Summary

In the Second Circuit, where an association in fact enterprise
is allegedly comprised of a subsidiary, with or without agents,
controlled by a parent corporation, unless plaintiff pleads facts
distinguishing the parent’s and subsidiary’s activities and
contribution to the alleged wrongdoing, the RICO allegations will
likely be dismissed under the Distinctness Requirement. The
sustainability of such allegations will depend on plaintiff’s
satisfaction of the Nonregular Business Test under a
Riverwoods/Discon analysis and whether the parent and subsidiary
corporations are acting within a single corporate consciousness. In
the Third Circuit, plaintiff will have to satisfy the same standard as in
the Second Circuit, and, also, Metcalf’s requirements. The Seventh
Circuit follows the same rules as the Third Circuit, and Metcalf’s
interpretation of Jaguar Cars, requiring careful delineation of the

“distinct roles” played by parent and subsidiary, particularly where

616 329 F.3d 923 (7th Cir. 2003).
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the affiliated companies are alleged to be an association in fact

7

enterprise.®’” In such cases, the pleading must satisfy the

requirements of Fitzgerald/Emery.

C. Parent Corporation (or Parent-Group) Enterprises
Directed by Subsidiary Corporation(s) and/or
Related Groups

1. The Second Circuit

Courts in the Second Circuit have not generally distinguished
enterprise/person combinations involving subsidiary and parent
corporations based on which entity is identified as enterprise or
person nor treated an enterprise comprised of either a parent or
subsidiary corporation differently from an association in fact
enterprise, comprised of both corporate entities. In Lippe v. Bairnco

Corp.,%'® for example, plaintiff pleaded that a parent company was

§7 The Eighth Circuit rejected the Seventh Circuit's approach to enterprises comprised of
parent and subsidiary corporations in Fogie v. Thorn Americas, Inc., 1999 WL 632251 (8th
Cir. Aug. 20, 1999). In Fogie, plaintiffs alleged that the RICO enterprise consisted solely of
wholly owned and related business entities, and that some of the wholly owned subsidiaries
conducted the racketeering activities of the enterprise. The Eighth Circuit concluded that the
RICO statute does not permit liability to be imposed on a subsidiary conducting an enterprise
comprised solely of the parent of the subsidiary and related businesses. It rejected the
Separate Legal Identity Theory, expressly holding that while parent and subsidiary
corporations are separate legal entities, this is not enough to establish Statutory Distinctness.
It further concluded that merely establishing that the parent and subsidiary corporations
played different roles in an alleged enterprise would be insufficient, since that situation
would typically apply to every parent/subsidiary relationship. It required a “greater
showing” than mere legal distinctness and (apparently) even functional distinctness. While
the Eighth Circuit did not specify what would constitute a “greater showing,” it did reject the
parent/subsidiary enterprise because all the entities comprising the enterprise were “part of
one corporate family operating under common control . . . driven by a single consciousness.”
Id., at *7-8. The Eighth Circuit seems to have rejected Seventh Circuit functionalism and the
Third Circuit’s Separate Legal Identity Theory in favor of the Single Corporate
Consciousness Test, frequently applied in the Second Circuit.

818 225 B.R. 846 (S.D.N.Y. 1998).
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the alleged enterprise, operated or managed by its subsidiaries.®"
Judge Chin held that plaintiff had not properly pleaded distinctness
under Riverwoods, Discon and R.C.M.®%*° Plaintiff had, in effect,
pleaded that the companies were part of a single corporate
consciousness, undermining Statutory Distinctness.®”! The Second
Circuit and its district courts apply the Distinctness Requirement and
the Nonregular Business Test, as indicated above in Riverwoods, and

the Single Corporate Consciousness Test, as in Discon.

2. The Third Circuit

The Third Circuit and its district courts are likely, under
Metcalf, to continue applying the Nonregular Business Test to
enterprises comprised of a parent corporation controlled by its
subsidiary, following Brittingham/Glessner, which 1illustrate the
Third Circuit’s traditional impatience with plaintiff efforts to
rearrange entities constituting RICO enterprises and/or transpose the
activities of parent and subsidiary corporations to avoid Distinctness

Requirement-based dismissals.®*

3. The Seventh Circuit

In the Seventh Circuit, plaintiffs must allege that the multiple
business entities constituting an association in fact enterprise have
each played a nonincidental, necessary and distinct role in facilitating

or concealing RICO activity. In Moore v. Fidelity Financial

819 14 at 859.
620 Id.
62! See Discon, 93 F.3d at 1064.
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Services, Inc. (Moore I),** a financial services company subsidiary
was the alleged RICO person controlling two corporate group
enterprises headed by its parent and an indirect parent. Both parents
delegated their loan servicing businesses to the subsidiary to benefit
their alleged “forced place” insurance scheme, which benefited the
parents. Judge Gettleman held that plaintiffs had failed to state a
claim. First, they had failed to allege that the subsidiary and parents
had a common purpose of “engaging in a prohibited course of
conduct,” since neither played a direct role in imposing the subject
insurance plan on plaintiffs, and, second, the pleading of “delegation”
of the parents’ loan servicing businesses was so “nebulous and
vague,” as to require dismissal.®**

In Moore v. Fidelity Financial Services, Inc. (Moore II),*”
plaintiffs amended their complaint and identified, in different counts,

a number of enterprises headed by the corporate parents of two

subsidiary RICO persons:

In Count 1, charging Fidelity as the RICO defendant,
plaintiff identifies seven potential enterprises: (1)
Fidelity’s corporate parent, FAC; (2) FAC’s corporate
parent, Bank of Boston Corp. (“BBC”); (3) FAC’s
corporate parent prior to 1993, Society for Savings
Bank Corp., Inc. (“Society”); (4) the corporate
enterprise headed by BBC; (5) the corporate enterprise
headed by FAC; (6) the corporate enterprise headed by
Society; (7) the combination of Fidelity and the
automobile dealers with which it has long term

822 See Glessner, 952 F.2d at 710,
623 897 F. Supp. 378 (N.D. I11. 1995).

824 Moore I's analysis has been sharply criticized. See infra notes 648-649 and
accompanying text.

625 949 F. Supp. 673 (N.D. IIl. 1997).
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relationships defined by written contracts. In Count II,
which names FAC as the RICO defendant, plaintiff
identifies five corporate enterprises: (1) BBC; (2)
Society; (3) the corporate enterprises headed up by
BBC; (4) the corporate enterprise headed by Society;
and (5) the corporate enterprise headed by FAC. In
Count I1I, which names certain officers, directors and
employees as the RICO defendants, plaintiff identifies
the same seven enterprises named in Count I.5%

Plaintiff also alleged details of the parents’ and subsidiaries’
roles within the corporate structures. Relying on Riverwoods,
Brittingham, and the district level decision in Fitzgerald,**’ however,
Judge Gettleman held that where companies and individual
defendants do no more than conduct their own corporate affairs, a
RICO claim cannot be sustained. He concluded the pleading was an
effort to circumvent the Distinctness Requirement.%?®

In Wesleyan Pension Fund, Inc. v. First Albany Corp.,%”
Judge Barker sustained a parent corporation enterprise, holding that
subsidiary or sister corporations could be RICO persons, under
Jaguar Cars, United States v. Robinson,%*° and Ashland Oil, Inc. v.

631

Arnett. An alleged enterprise constituted of a subsidiary and

62 Id. at 678.

627 No. 96 C 0021, 1996 WL 473456, at *7 (N.D. I11. 1996).

2 The opposite result was reached in Aitken v. Fleet Mortgage, No. 90 C 3708, 1992
WL 33926 (N.D. Ill. Feb. 12, 1992). Plaintiff alleged that Fleet Mortgage Corp. was part of
the Fleet/Norstar Financial Group, which consisted of commonly owned corporations
involved in commercial and consumer finance. /d. Fleet was involved in the business of
servicing residential mortgage transactions. Id. Plaintiff alleged that subsidiary, Fleet,
fraudulently conducted these businesses through an enterprise comprised of a subsidiary and
a group of commonly owned corporations. Judge Zagel sustained the enterprise. Id.

52 964 F. Supp. 1255 (S.D. Ind. 1997).

8308 F.3d 398, 407 (7th Cir. 1993).

631875 F.2d 1271, 1280 (7th Cir. 1989).
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controlled by a parent of a sister corporation was also sustained,
under Haroco, Elysian Fed. Sav. Bank v. First Interregional Equity
Corp.,*” and Philadelphia TMC, Inc. v. AT&T Information

Systems.

Judge Barker sustained the alleged association in fact
enterprise of corporate entities and their owners, distinguishing
Riverwoods and Richmond, noting that neither case: “preclude a
plaintiff from asserting a group or association-in-fact enterprise made
up, not just of a corporation and its officers and employees, but of
two sister corporations or a parent and subsidiary corporation and
their officers and employees.”®*

In Miller v. Chevy Chase Bank,”® plaintiff alleged an
enterprise comprised of Chevy Chase Bank (“Chase”) and its
corporate parents and subsidiaries, through which defendants
engaged in schemes involving unlawful, excessively high escrow
deposits. The question was whether Chase, a subsidiary, had violated
RICO by using powers which its parent and affiliates had delegated
to it to engage in mortgage servicing, to commit escrow fraud. The
fraudulent escrow practices were allegedly affected through a pattern
of mail fraud and monies unlawfully generated were allegedly up-
streamed to the parent companies and the corporate group enterprise.

Judge Zagel framed the 1962(c) distinctness issue as whether

Chase was conducting its own affairs or the affairs of the enterprise

2 713 F. Supp. 737, 758-59 (D.N.J. 1989) (stating the parent can be a person distinct
from wholly-owned subsidiary enterprise), overruled on other grounds, Ballay v. Legg
Mason Wood Walker, Inc., 925 F.2d 682 (3d Cir. 1991).

533 651 F. Supp. 169, 173 (E.D. Pa. 1986).
8% Wesleyan, 964 F. Supp. at 1276.
53> No. 97 C 4494, 1998 WL 142394 (N.D. Ill. Mar. 24, 1998).
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as a “lower rung participant” directing corporate group enterprise
affairs.*® He upheld the enterprise, reasoning that Chase had
exercised sufficient “control” over the parent and affiliates to sustain
the allegation. Because Chase was able to determine how much to
demand in escrow payments on the serviced mortgages, it was held
“directing” and “controlling” enterprise activities. Thus, the question
of “distinctness” turned on whether operational management and
control was exercised, an analysis associated with the Reves test,
rather than criteria usually applied in determining Statutory
Distinctness.*’

A similar result was reached by Judge Castillo in
Majchrowski v. Norwest Mortgage, Inc.®*® Majchrowski, a 1998
decision, presents one of the most comprehensive and careful
analyses of the Seventh Circuit’s distinctness jurisprudence. Chapter
13 debtor-mortgagors had sued a mortgage service company,
Norwest Mortgage (“Norwest”) and its officers for improperly
including certain fees in a bankruptcy proof of claim. Plaintiffs
alleged Norwest used its mortgage servicing business as a means of
defrauding bankrupt customers into paying bogus charges and fees.

Judge Castillo applied the following method: “identifying the

3 Id., at *3.

837 Majchrowski v. Norwest Mortgage, Inc., 6 F. Supp. 2d 946, 960-61 (N.D. I1l. 1998).
In Robinson v. Empire of Am. Realty Credit Corp., plaintiff alleged that subsidiary Empire of
America Realty Credit Corp. (“Empire™), a lender, and its parent, the Empire Group,
associated together as part of an enterprise. No. 90 C 5063, 1991 WL 26593, at *3 (N.D. Ill.
Feb. 20, 1991). Judge Zagel held that Empire and the Empire Group were sufficiently
distinct to survive the Distinctness Requirement. /d., at *3. While the decision is somewhat
unclear, the pleading also appears to have also alleged that the parent, Empire Group, was
the enterprise.

538 6 F. Supp. 2d at 946.
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enterprise, demonstrating that the enterprise is distinct from the RICO
‘person,’ i.e., the defendant, and pleading that the person participated
in the operation or management of the enterprise.”®® Plaintiffs
pleaded that Norwest conducted the affairs of two enterprises. The
first was Norwest Corporation (“NC”), Norwest’s “indirect parent”
and the second, a corporate group headed by NC. Plamntiffs alleged
Norwest officers controlled the enterprises. Defendants relied on
Richmond, Fitzgerald and Emery in making their distinctness defense
and, in examining these authorities, Judge Castillo identified the
precise factual predicates upon which each case turned, the rules each
applied, and he synthesized their holdings.

In Richmond, although legally separate members were alleged
as part of the enterprise, the pleading failed because the member
entities were not implicated in the fraud. Because defendants
conducted their own affairs, the bare addition of legally separate
entities which played no necessary role in the RICO misconduct
could not save the enterprise.

In Fitzgerald, Chrysler, the RICO person, was not distinct
from the alleged enterprise comprised of itself, its dealers and
subsidiaries. The dealers played only an “incidental” role in the fraud
and did not “lend an air of legitimacy to an otherwise obviously
illegitimate practice.”®® Because Chrysler could have made the
warranties at issue directly, the dealers’ role with respect to the
warranties was “incidental” to the RICO conduct; they were not

RICO-distinct from Chrysler, even though they were separate legal

63 4. at 953.
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entities.

In Emery, because plaintiff had not alleged that using
subsidiaries, rather than corporate divisions, to engage in the
questioned conduct made it easier for defendants to commit
misconduct or to conceal it, so the pleading failed. Each case, in
Judge Castillo’s view, failed to satisfy the Distinctness Requirement

because:

[Elither (1) the entities in the RICO enterprise did not
have a role in facilitating or masking the RICO
persons’ alleged fraud or (2) the RICO person had no
role in the alleged fraud perpetrated by its agents.
Consequently, the RICO persons in these cases were
held to be conducting only their own affairs. As
shown in Fitzgerald and Emery, the problem in
general with parent-person and subsidiary-enterprise
pleading is that subsidiaries conduct the affairs of their
parent, see Haroco, 747 F.2d at 402, not vice versa.®*!

Distinctness, therefore, comes into play in different ways in
the analysis of enterprise elements. First, with respect to distinctness
between the enterprise and the person, plaintiff must allege each
purported enterprise member played a distinct role in “facilitating” or
“masking” RICO activity. Although plaintiff need not allege each
defendant exercised Reves level operation or management of
enterprise activity, alleging Reves level control is one way plaintiff’s
have shown the person and enterprise are distinct. Under this

analysis, proof of separate legal identity is not enough. With respect

40 Id. at 955 (citing Fitzgerald, 116 F.3d at 228-29 [sic, 227-28]).
81 1d at 956.
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to distinctness between each of the person(s) alleged to be controlling
the enterprise, plaintiff must allege each such person played a distinct
role in “perpetrating” the fraud. This appears to require, at a
minimum, that plaintiff plead and prove Reves control; again bare
separate legal identity i1s not enough.

No case appears to have determined whether these analyses
are consistent with Cedric which held, in the context of an enterprise
comprised of a single corporation controlled by a natural person not
alleged to be part of the enterprise, that the only distinctness RICO
requires is the separate legal identity of a business entity and natural
person.

Judge Castillo upheld plaintiffs’ allegations. First, he noted
that by making the subsidiary, Norwest, the RICO person, and the
parent (NC) and its corporate group the enterprise, plaintiffs had
pleaded the case within the Haroco rule—"a subsidiary is
23642

presumptively (and perhaps conclusively) distinct from its parent.

Moreover:

[T]he NC enterprises (unlike those in Richmond and
Fitzgerald) did have some part in masking or
facilitating the unauthorized fee scheme, and that
Norwest (unlike the RICO person in Emery) had its
own distinct role. The complaint forthrightly alleges
that Norwest is responsible for devising and
implementing the alleged scheme to defraud. NC,
meanwhile, delegated its mortgage servicing line of
business to Norwest, enabling Norwest to implement
its allegedly illicit design to charge bankrupt
borrowers illegal fees under the claimed authority of

42 Id.
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the mortgage contracts. In short, the legitimate
mortgage servicing business delegated by NC
allegedly masked Norwest’s fee scheme. Moreover,
the fruits of this fraud were allegedly upstreamed to
NC and reported on NC’s financial statements—
statements that begot capital investments that NC in
turn used to fund Norwest’s operations, including its
nefarious mortgage service fee collection business . . .
the fraud did not “begin and end” with Norwest; rather
it integrally involved NC . . . %%

Judge Castillo noted that plaintiffs’ fraud pleading was based
on financial benefits to a parent corporation derived from a delegated
line of business and that such a pleading “stretches Fitzgerald’s
RICO prototypes to their very limits.”®** He was “hard-pressed” to
say that Norwest’s conduct bears a “family resemblance” to the
situation in which a criminal seizes control of a subsidiary, perverting

it into a criminal enterprise that seizes control of or improperly

5

influences a parent corporation.®® Despite these observations, he

upheld the pleading:

[T]he complaint clearly does more than set forth a
possible corporate structure for doing business. It
explains how one of the entities in that corporate
structure allegedly carved out a legitimate line of
business and used it as a front to perpetrate fraud.
Read broadly, the allegations fit (if somewhat loosely)
into the Fitzgerald prototype in which the ‘criminal
uses the acquired enterprise to engage in some
criminal activities but for the most part is content to
allow it to continue to conduct its normal lawful

83 Majchrowski, 6 F. Supp. 2d at 956.
4 1d. at 960.
5 Id.
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business.” Id. . . . Norwest allegedly took control of
this aspect of NC’s business and employed it to
engage in a pattern of racketeering activity. This
activity, in turn, served as a means of financing the
corporate group’s operations and obtaining market
capitalization. This is sufficient under the liberal
federal pleading standards to establish that Norwest
played some part in directing the enterprise’s
affairs,

Judge Castillo was, however, troubled by the conclusion he

felt compelled to reach:

[T]he case before us comes dangerously close to what
Fitzgerald might characterize as an ‘absurd
application’ of the RICO statute. It requires us to
equate exercising delegated authority that produces
some financial benefit to affiliated corporate entities
with directing those companies’ affairs. This is a
logical stretch, to say the least. . .we are troubled by
the insertion of RICO claims intc what would
otherwise be a garden-variety breach of contract or
(perhaps) fraud case. But because RICO
jurisprudence has evolved to permit RICO claims in a
wide range of cases that have nothing to do with
organized crime, and because the allegations before
use are consistent with showing that Norwest had
some part in directing the affairs of NC and its
corporate-group enterprise, we must retain Count 1.5

Defendants relied on Moore 1, but Judge Castillo
distinguished it on three grounds. First, he noted the Seventh Circuit

had never required that each business comprising an enterprise

846 Id.
7 Id at 961,
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composed of business entities share “a purpose of engaging in a

»64%  Second, Moore I ignored both

prohibited course of conduct.
Haroco and Richmond, failing, in Judge Castillo’s view, to properly
distinguish cases involving subsidiary persons and parent enterprises
from cases involving parent persons and subsidiary enterprises.
Finally, Moore I erred in concluding that the pleading of an enterprise
delegating and financing a line of business “later perverted to
accomplish a fraudulent purpose” is too vague to survive a motion to
dismiss under liberal pleading standards.**

Defendants also relied on Moore II, but Judge Castillo
concluded that it incorrectly failed to treat Haroco as valid and
controlling authority, and improperly relied on Fitzgerald, which
involved the converse situation of a parent person and subsidiary
enterprise. He also distinguished Ewing and Chamberlain, on similar

650 Judge Castillo held Majchrowski was closer to, and

grounds.
should be controlled by Miller v. Chevy Chase Bank, which involved
a subsidiary person and parent group enterprise.®'

Notably, cases in other circuits have rejected the “delegation”
argument that Judge Castillo found persuasive and dismissed similar
allegations. For example, the Tenth Circuit, in Brannon v. Boatmen’s

First Nat’l Bank of Oklahoma, T.B.A.,%* wrote:

It is irrelevant to plaintiffs’ RICO claim against

%8 Majchrowski, 6 F. Supp. 2d at 957.

% Id. at 958.

9 Id. at 956-57 (stating that Chamberlain and Ewing “are inapposite because their RICO
claims involved parent corporation RICO persons, enterprises that included subsidiary
agents, and facts that belied any finding of distinct roles for both™).

51 See supra note 635 and accompanying text, discussing Miller.

652153 F.3d 1144 (10th Cir. 1998).
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Boatmen’s that the responsibility for organizing and
servicing consumer credit obligations was delegated to
it by Bancshares. This allegation does not show that
the subsidiary was engaged in the conduct of its
parent’s affairs; to the contrary, it suggests that the
handling of consumer credit obligations was
Boatmen’s affair. Moreover, plaintiffs’ allegations
that Boatmen’s revenue and profits benefited
Bancshares establish nothing more than that the bank
holding company benefited financially from the
success of its subsidiary—a fact that on its own is
unrelated to RICO Liability.®*

The Tenth Circuit questioned Haroco’s continued
precedential value, even in the Seventh Circuit, citing the Seventh
Circuit’s statement in Emery that before a subsidiary corporation will
be found liable under RICO for conducting the affairs of its parent,
plaintiff must allege the parent made it easier to commit or conceal
the fraud. The Tenth Circuit has expressly declined to “adopt a rule
in this circuit that a mere allegation that the RICO ‘person’ is the
subsidiary conducting the affairs of the parent is sufficient to state a
claim under §1962(c).”®* The Eighth Circuit has also questioned

Haroco's continuing viability in the Seventh Circuit. %>

4. Summary

In the Second Circuit, where parent corporations are alleged

53 Id. at 1148-49. Accord Reyes v. FCC Nat’l Bank, Bankruptcy No. 96-10402,
Adversary No. 98-1064, 1999 WL 669298, at *8-9 (Bankr. D.R.1., 1999) (stating that the
delegation by parent to subsidiary and agents not sufficient to establish “separateness” under
Fitzgerald and Emery, absent proof of control of the enterprise itself).

554 Brannon, 153 F.3d at 1147-48.

855 See Fogie v. Thorn Americas, Inc., 190 F.3d 889 (8th Cir. 1999).
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to be RICO enterprises controlled by subsidiary corporation(s)
(and/or related entity groups), the same rules applicable to association
in fact enterprises generally control. Plaintiff will have to satisfy the
Nonregular Business Test, establish that the parent and subsidiary
companies are not controlled by a Single Corporate Consciousness,
and show the businesses of parent and subsidiary are separate and
distinct, with, among other things, the potential for “independent
benefit.” Pleadings that express only alter-ego relations are likely to
be dismissed.

In the Third Circuit, Brittingham/Glessner will control.
Jaguar Cars will have little effect on association in fact enterprises,
at least where the controlling RICO person(s) are alleged to be
business entities, rather than natural persons. Rules similar to those
applied by the Second Circuit apply and Courts in the Third Circtuit
will continue to apply a presently-confused “overlap” jurisprudence.

Seventh Circuit plaintiffs must allege each business entity
played a nonincidental, necessary and distinct role in facilitating or
concealing RICO activity. Detailed factual allegations of “devising”
or “financing™ a scheme to defraud may be sufficient for pleading
purposes, as would a claim that defendant “masked” or ‘“facilitated”
RICO wrongdoing, in some significant way. Proof of benefit is
helpful, but not dispositive. Haroco, despite criticism, continues to
be good law, so long as its rule is applied to parent enterprises

controlled by their subsidiaries, and not vice versa.
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CONCLUSION

Despite Cedric, Second, Third and Seventh Circuits courts are
continuing to follow their own paradigms of distinctness, applying
them to a wide range of enterprise/person combinations,
distinguishing the enterprise/person constellation presented in Cedric.

In the Second Circuit where an association in fact enterprise is
alleged to have been controlled by natural persons, Riverwoods
continues to control analysis, under the MNonregular Business Test, the
Corporate Victim Test and the Passive Tool Test. These tests
continue to reflect pre-existing corporate, tort and agency liability
rules, which themselves reflect the Indistinguishability and
Reducibility Theories. Where non-natural persons are alleged and
multiple corporations involved, Securitron Magnalock overlap
principles and/or the Delineation of Separate Entities and/or the
Single Corporate Consciousness Tests will likely control.

Cedric, however, plainly stated that bare legal distinctness is
all the “distinctness” RICO requires. Although natural persons and
business entities are just as “legally distinct” from an aggregate
“association-in-fact” as a natural person officer is from his or her
corporation, the Second Circuit’s post-Cedric association in fact case
law seems to have not taken seriously just how little distinctness
Cedric held RICO requires. Although Cedric vindicated the Third
Circuit’s Separate Legal Identity Theory, it has not vindicated the
Third Circuit’s wholesale rejection of the infiltration paradigm or
Dual Role Theory. Because the Seventh Circuit’s prototype and

family resemblance tests operate by examining how closely alleged
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misconduct, and the vehicles through which it is perpetrated,
resemble a prototypical mob “infiltration,” the Third and Seventh
Circuit fundamentally conflict.

The Second, Third and Seventh Circuits, plainly, remain
committed to their pre-Cedric analytical paradigms. Absent Supreme
Court intervention to resolve continuing disagreements among the
Circuits, RICO cases will likely continue to burdened with
convoluted distinctions and inconsistent tests and analyses that
further neither the courts’ interests in judicial economy in complex

cases nor the interests of RICO litigants.
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