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MINNESOTA LAW REVIEW [

being who has turned into a machine?59 Or were we just afraid
of ourselves in a similar position, spinning our own futures
from a web of dreadful possibilities?6°

sociate the soul from the body should be performed in ignorance of
the fact that the death is false, the body would remain as a live but
emptied vessel, subject to the direction of any alien force (usually the
malevolent one which engineered the magic precisely for such a pur-
pose). The dread zombie, the major figure of terror, is precisely this:
the body without a soul, matter without morality.

MAYA DEREN, DIVINE HORSEMEN: THE IrvING GODS OF HArri 42 (1953). "A
zombie is nothing more than a body deprived of its conscious powers of cere-
bration." Id at 43 n.*.

The fear that the zombie generates may be the same fear that a human
being in a semi-vegetative state generates. In both, consciousness has ceased,
but the body's existence continues. To be possessed by the Haitian god, the
o, the "self must leave .... The serviteur must be induced to surrender his

ego ..... " I& at 249. A human being in a semi-vegetative state has already
permanently lost the self. This would make the permanently unconscious pa-
tient in an ICU extremely vulnerable to possession, or so it seems to me.

59. Haskell, for example, described the inhuman appearance of the pa-
tients in the ICU:

I walked along the small passageway, between two glass panes, where
the patients, four on the right, two on the left, were lined up side by
side, with tubes of the most expensive lifesaving machinery in the
world reaching like tentacles into every orifice, and with their faces,
peering out from oxygen masks, unrecognizable as to sex and age.
They weren't humans but cyborgs, half man-half machine, new arriv-
als on display for the planet of near-death.

HASKELL, supr note 48, at 149-50.
60. Schilder writes about the "deep community between the postural

models of human beings." SCRnLER, supra note 57, at 44.
The postural model of our own body is connected with the postural
model of the bodies of others. There are connections between the
postural models of fellow human beings. We experience the body
images of others. Experience of our body-image and experience of the
bodies of others are closely interwoven with each other.

I& at 16. The postural model of Karen Quinlan's body may threaten us be-
cause we identify with it and experience it as potentially our own.

Another psychologist theorized that the degree to which seeing the dis-
ablement of another person provokes an anxiety response depends upon how
definite one feels about one's own body boundaries. When an individual sees
the mutilated or deformed body of another, this stimulus is threatening be-
cause it suggests that the same thing could happen to the perceiver. Thus, the
less definite the perceiver's body boundaries are, the more disturbing the per-
ception of body disablement in another will be. SEYMOUR FISHER, BODY EXPE-
RIENCE IN FANTASY AND BEHAVIOR 245-46 (1970) (describing R.L. Masson, An
Investigation of the Relationship Between Body-image and Attitudes Ex-
pressed Toward Visibly Disabled Persons (1963) (unpublished Ph.D disserta-
tion, University of Buffalo)).

The fear stemming from deformation in another is not confined to the
human species. For example, one adult male member of a troop of chimpan-
zees had been stricken by polio. When he shuffled up to the feeding area,
dragging a useless arm behind him, "the group of chimps already in camp
stared for a moment and then, with wide grins of fear, rushed for reassurance
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DEATHWATCH

Those are questions I cannot answer, and questions the law
does not ask. Instead the cases purport to be about Karen
Quinlan and her right of privacy and self-determination. And
in a sense, that is indeed what they are about. At least they are
about the Karen Quinlan who used to be.61

But the cases are not only about Karen Quinlan, that tragic
ballerina; they are also about the horrors of the late-twentieth-
century deathwatch. Her family asked the court: Who is the
choreographer here? Why is our daughter still dancing? The
music has stopped, and still we stand silently at her bedside,
forced to witness her agony, day after day, night after night,
and still nothing happens. Karen has no more story to move
through, no more reason to cross the stage. Why doesn't the
curtain come down, for God's sake? For Karen's sake? For our
sake? Has time stopped? Are we trapped in her deathwatch
for eternity?

Her doctor would not let her go, 62 so Joseph Quinlan filed
a petition in Chancery Division seeking guardianship over the

to embrace and pat each other while staring at the unfortunate cripple." JANE
VAN LAWICK-GOODALL, IN THE SHADOW OF MAN 217 (1971).

61. The trial court heard testimony on whether Karen Quinlan would
elect, if competent, to terminate the respirator. QUINLAN, supra note 54, at
208-14 (citing the trial transcript). She had made several statements to family
members and friends about various friends and relatives who were themselves
trapped in interminable deathwatches, including an aunt and a close family
friend who had died from cancer. Id. at 209-10. Karen Quinlan seemed to
have been consistent in her belief that she "would not want to be kept alive
that way." Id at 211. Her mother, Julia, testified that Karen Quinlan not only
made such statements in the context of terminally ill relatives or friends, but
also in "just general conversation. We had discussed the fact of being kept
alive by extraordinary means, not referring-not making references to any in-
dividual." Id.

The Attorney General cross-appealed, challenging on hearsay grounds the
trial court's admission of Karen Quinlan's prior statements about her distaste
for continuance of life-support systems in circumstances not unlike her own.
In re Quinlan, 355 A.2d 647, 653 (N.J.), cert denied sub nom. Garger v. New
Jersey, 429 U.S. 922 (1976) [hereinafter Quinlan II]. Both the lower court and
the Supreme Court of New Jersey agreed that the statements were "remote
and impersonal, lack[ing] significant weight," rendering their admission insig-
nificant. Id- Almost 10 years later, the Supreme Court of New Jersey changed
its mind, stating that its earlier decision to disregard Karen Quinlan's com-
ments to friends and family about artificial life support had been erroneous.
In re Conroy, 486 A.2d 1209, 1230 (N.J. 1985).

62. After her family requested that Karen Quinlan's treating physician,
Dr. Morse, discontinue the respirator and offered to release him from liability,
Dr. Morse "felt he could not and would not agree to the cessation of the respi-
rator assistance." Quinlan I, 348 A.2d 801, 814 (N.J. Super. Ct. Ch. Div. 1975),
modified and remanded, 355 A.2d 647 (N.J.), cert denied sub nom. Garger v.
New Jersey, 429 U.S. 922 (1976). He concluded that "to terminate the respira-
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MINNESOTA LAW REVIEW

matter of Karen Quinlan, and power over her death.6s What
the Quinlans really wanted was spiritual release for Karen and
permission to return to the nineteenth-century deathwatch of
Munch's painting. They wanted to gather around her bed as a
family and let nature take its course. Then, "if it is God's will
to take her, she can go on to life after death."'64 They wanted
the doctor to give up his fight and retire into the corner to as-
sume his former role of referee. They wanted their parish
priest to come forward, anoint their daughter, and prepare her
for the journey home. They wanted her deathwatch to come to
an end, to move her from that lonely threshold, and to give
themselves the freedom and the right to grieve.

The Quinlans' struggle over Karen's deathwatch captured
the public's imagination. Later, many others would become si-
lent stars in similar constellations,65 but Karen Quinlan's
deathwatch was the first, the prototype. Although her story
was deeply embedded in the soil of New Jersey, it transcended
the boundaries of fact and became a twentieth-century tragedy.

Over ten years later, another young woman lay in a Mis-
souri state hospital in a "persistent vegetative state,"' ' that

tor would be substantial deviation from medical tradition, that it involved as-
certaining 'quality of life,' and that he would not do so." Id.

63. See supra note 52 and accompanying text.
64. Quinlan I, 348 A2d at 813.
65. In numerous cases since Quinlan II, at least 23 state courts have ad-

dressed the issue of the removal of life-sustaining treatment. See, eg., Ras-
mussen v. Fleming, 741 P.2d 674 (Ariz. 1987) (en banc); In re Drabick, 245 Cal.
Rptr. 840 (Cal. Ct. App. 1988), cert denied sub nom. Drabick v. Drabick, 488
U.S. 958 (1988); Lovato v. District Ct., 601 P.2d 1072 (Colo. 1979) (en banc); Mc-
Connell v. Beverly Enters., 553 A.2d 596 (Conn. 1989); In re Severns, 425 A.2d
156 (Del. Ch. 1980); In re Browning, 568 So. 2d 4 (Fla. 1990); In re L.H.R., 321
S.E.2d 716 (Ga. 1984); In re Estate of Greenspan, 558 N.E.2d 1194 (Ill. 1990);
Morgan v. Olds, 417 N.W.2d 232 (Iowa Ct. App. 1987); In re P.V.W., 424 So. 2d
1015 (La. 1982); In re Gardner, 534 A.2d 947 (Me. 1987); In re Riddlemoser, 564
A.2d 812 (Md. Ct. Spec. App. 1989); Brophy v. New England Sinai Hosp., 497
N.E.2d 626 (Mass. 1986); In re Torres, 357 N.W.2d 332 (Minn. 1984); Cruzan v.
Harmon, 760 S.W.2d 408 (Mo. 1988) (en bane), off'd sub nom Cruzan v. Direc-
tor, Mo. Dep't of Health, 110 S. Ct. 2841 (1990); McKay v. Bergstadt, 801 P.2d
617 (Nev. 1990); In re Peter, 529 A.2d 419 (N.J. 1987); In re Westchester
County Medical Ctr. ex rel. O'Connor, 531 N.E.2d 607 (N.Y. 1988); Leach v. Ak-
ron Gen. Medical Ctr., 68 Ohio Misc. 1, (C.P. 1980); In re Estate of Dorone, 502
A.2d 1271 (Pa. Super. Ct. 1985), qff'd, 534 A.2d 452 (Pa. 1987); In re Jane Doe,
533 A.2d 523 (R.I. 1987); In re Grant, 747 P.2d 445 (Wash. 1987) (en banc), cor-
rected, 757 P.2d 534 (Wash. 1988); In re L.W., 482 N.W.2d 60 (Wis. 1992) (en
banc).

66. Dr. Fred Plum coined the phrase "persistent vegetative state," refer-
ring to

a body which is functioning entirely in terms of its internal controls.
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same physical and spiritual limbo which had held Karen Quin-
lan captive for so long. The victim of a car accident at twenty-
five, a gastrostomy feeding and hydration tube had kept Nancy
Cruzan alive without cognitive function for over five years, and
"[m]edical experts testified she could live another thirty
years."6 7 With such oppressive longevity, the parents of Nancy
Cruzan were not likely even to survive their daughter's death-
watch. She might outlive them all and die alone, attended only
by some indifferent state employee in the first quarter of the
twenty-first century.

Like the members of Karen Quinlan's deathwatch, Nancy
Cruzan's parents brought their lament to the judicial system,
first to the state courts,6s and finally to the United States
Supreme Court.6 9 The Cruzans wanted much the same thing.
relief for Nancy and for themselves; power over their daugh-
ter's death; permission to bring her deathwatch to an end. As
Joseph Cruzan put it, "It just consumes me trying to figure out
what to do. I feel as Nancy's father, I've let her down .... It's
like having a death in the family, and the state says, 'I'm sorry,
but you can't bury that person.' 70

Even if the state is not an active player in the conflict 7' and

It maintains temperature. It maintains heart beat and pulmonary
ventilation. It maintains digestive activity. It maintains reflex activ-
ity of muscles and nerves for low-level conditioned responses. But
there is no behavioral evidence of either self-awareness or awareness
of the surroundings in a learned manner.

In re Jobes, 529 A.2d 434, 438 (N.J. 1987).
Why the term "vegetative" has never been stated. My sister-in-law, Joyce

Clark Harmon, R.N., M.S., worked for over 10 years in an ICU, and in a liquid
conversation one evening, she told me of the terminology that ICU nurses and
doctors use. There were private names for certain kinds of patients, names
that were cautiously revealed as if they were a source of shame. Someone in a
coma was "gorked out." An indigent patient with poor hygiene was a
"dirtball." The badly burned were "crispy critters," and those with only lower
brain functions were "veggies," "rutabagas," or "squash." (Humor is insulation
from the stress of working with the critically ill.) I am struck, however, by
the repetition of the vegetable metaphor even in the formal medical
terminology.

67. Cruzan v. Harmon, 760 S.W.2d 408,411 (Mo. 1988) (en banc), aff'd sub
nom. Cruzan v. Director, Mo. Dep't of Health, 110 S. Ct 2841 (1990).

68. Id.
69. Cruzan v. Director, Mo. Dep't of Health, 110 S. Ct. 2841 (1990).
70. Laurie Abraham, Ethicists Try to Define Status of Vegetative Patients:

Dead? Alive? Treatment Plans Hang on Decisions, AM. MED. NEws, Feb. 24,
1989, at 3, 32.

71. Karen Quinlan's father, Joseph, started the lawsuit by seeking guardi-
anship of the person and property of his daughter. Quinlan I, 348 A.2d 801, 806
(N.J. Super. Ct. Ch. Div. 1975), modified and remanded, 355 A.2d 647 (N.J.),
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we merely feel its presence in the wings, the state is always
there in some sort of directorial capacity. By providing a judi-
cial forum, the state constructs the theatre in which these con-
flicts are resolved. It then lines up the players, deciding who
may address the audience, and who may not; at the same time,
the state decides whose interests matter, and whose do not.
And when the families of Karen Quinlan and Nancy Cruzan
petitioned the courts, the state decided to focus on the rights of
the silent daughters who lay curled up in those hospital beds,
waiting for some way, some day, to die. The members of the
deathwatch were pushed to one side.

True, they were needed procedurally: someone had to file
the petition and ask for relief. The law provides a mechanism
for invoking the rights of those who cannot speak for them-
selves,72 but once that mechanism is activated, the law ignores

cer denied sub nom. Garger v. New Jersey, 429 U.S. 922 (1976). He amended
the pleadings to seek a restraining order to prevent the Morris County prose-
cutor, the attending and treating physicians, and St. Clare's Hospital from in-
terfering with the exercise of the authorization sought, and to enjoin the
prosecutor from prosecuting for homicide when the authorization sought was
affected. Id. At a pretrial conference, the Attorney General intervened, the
basis for his action being "the interest of the State in the preservation of life,
which has an undoubted constitutional foundation." Quinlan 11, 355 A 2d 647,
651-52 (N.J.), cer denied sub nom. Garger v. New Jersey, 429 U.S. 922 (1976).

In Cruzan v. Harmon, the confrontation between the family and the State
of Missouri was more direct, due in part to the fact that Nancy Cruzan was a
patient in a state hospital. 760 S.W.2d at 411. In addition, Cruzan v. Harmon
was a product of Missouri law in which the legislature had set its mind to pre-
serving human life, almost at any cost. Legislation in that state concerning
abortion, Mo. ANN. STAT. § 188.010 (Vernon Supp. 1992), evidences this intent,
as does its living will statute, which does not "condone, authorize or approve
mercy killing or euthanasia nor permit any affirmative or deliberate act or
omission to shorten or end life." Mo. ANN. STAT. § 459.055(5) (Vernon 1992).
The Missouri Supreme Court found this legislation to be an "expression of the
policy of this State with regard to the sanctity of life." Cruzan v. Harmon, 760
S.W.2d at 420.

Other states have developed a line of analysis for addressing these issues.
In Superintendent of Belchertown State School v. Saikewicz, 370 N.E.2d 417
(Mass. 1977), the Supreme Judicial Court of Massachusetts articulated a bal-
ancing test that has been cited in many other jurisdictions. The Saikewicz
court invoked the following state interests: "(1) the preservation of life;
(2) the protection of the interests of innocent third parties; (3) the prevention
of suicide; and (4) maintaining the ethical integrity of the medical profession."
Id. at 425. Against these interests the court balanced the individual's right to
refuse life-prolonging medical treatment. Id.

72. Incompetency can arise in a variety of circumstances: infancy;, mental
retardation; mental illness; disease, such as senile dementia or a stroke; or as
the result of an accident. Incompetency plays a role in a court's determination
of what test to apply in cases involving the discontinuance of life-sustaining
treatment. Generally, courts apply one of two tests: substituted judgment or

[Vol. 77:1
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the petitioner, and focuses instead upon the silent party.7 3 The
guardian may be procedurally expedient, but once the lawsuit
is launched, he can be left on the shore. Substantively, he is
dispensable, and that is the way it is supposed to be.

But in these deathwatch cases, the petitioners are more
than nominal, procedural plaintiffs, triggering a piece of litiga-
tion that could not have started in any other way. The petition-
ers are substantive plaintiffs as well, not just hollow masks
through which resounds the pain of another. They too are ag-
grieved; they too are in pain. It may be derivative pain, the

best interests. Stewart G. Pollock, Life and Death Decisions: Who Makes
Them and By What Standards?, 41 RUTGERs L. REV. 505, 525-30 (1989). The
best interests test is usually used when the patient has never been competent
or has never expressed her views on treatment. Id at 518-20.

The law concerning minors tends to provide prototypical procedures and
substantive law regarding how to make decisions for incompetent persons. In-
fants, for example, are legally incapable of consenting to medical treatment.
Id at 507. Thus, a parent or legal guardian must consent before a child can
receive treatment, unless there is some kind of emergency. See, e.g., RJ.D. v.
Vaughn Clinic, 572 So. 2d 1225, 1230 (Ala. 1990). If for some reason, the par-
ent's decision endangers the child, the courts will take over, usually invoking
the doctrine of parens patriae. See, eg., Newark v. Williams, 588 A.2d 1108,
1116 (Del. 1991); Favier v. Winick, 583 N.Y.S.2d 907, 910 (N.Y. Sup. Ct. 1992).
For a discussion of the evolution of the doctrine of parens patriae, see Neil H.
Cogan, Juvenile Law: Before and After the Entrance of Parens Patriae, 22
S.C. L. REV. 147, 155-161 (1970) (discussing the roots of the English Chancel-
lor's parallel jurisdiction over infants and "idiots"); Lawrence B. Custer, The
Origin of the Doctrine of Parens Patriae, 27 EMORY L.J. 195 (1978). Courts
tend to use the "best interests of the child" standard in making decisions for
infants under their supervision, appointing a guardian who serves as an officer
of the court. See, eg., People ex rel G.S., 820 P.2d 1178, 1180 (Colo. Ct. App.
1991); In re D.L., Jr., 589 N.E.2d 680, 684 (Ill. App. Ct. 1992).

73. In Quinlan I, Judge Muir addressed whether Karen Quinlan's father
had "standing to pursue a constitutional right on behalf of an infant," and
found that the only cases where this was true involved "continuing life-styles."
Quinlan I, 348 A.2d at 822 (citing Wisconsin v. Yoder, 406 U.S. 205 (1972);
Pierce v. Society of Sisters, 268 U.S. 510 (1925); Meyer v. Nebraska, 262 U.S.
390 (1923)).

The Supreme Court of New Jersey agreed with Judge Muir's holding that
"there is no parental constitutional right that would entitle him to a grant of
relief in propria persona." Quinlan 11, 355 A.2d at 664. Thus Karen's constitu-
tional rights alone were to be vindicated "by Mr. Quinlan as guardian." Id-

The Supreme Court of New Jersey's opinion also suggests that an individ-
ual's constitutional right to refuse medical treatment is not destroyed because
she can no longer exercise that right due to incompetency, someone acting as
guardian for the incompetent will exercise this right. Id The Massachusetts
Supreme Court later picked up the same thread, stating: "Mhe State must
recognize the dignity and worth of [an incompetent] person and afford to that
person the same panoply of rights and choices it recognizes in competent per-
sons." Saikewicz, 370 N.E.2d at 428.
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pain of watching a loved one linger on in misery, but that does
not rob it of its authenticity.

It went on for months and months, and because we live so
far apart, my family had to keep vigil on the telephone. Over
the years, this is how we have come to share our lives. We call
each other often and talk the private language of our family.
Distance does not have to defeat psychic intimacy.

With my mother, the interval of silence between calls is
about two weeks long. If more time goes by, I do not feel right
in my skin, always imagining the worst: maybe she has been
devoured by the San Andreas fault; maybe she is ill, or de-
pressed. When we finally do talk, it is a relief. At first, we
cover the intervening weeks with broad, bold strokes of gener-
ality. Later, after assurances of reasonably good health, happi-
ness, and terrestrial stability, we exchange bursts of fabulous
details about what was said and what was worn and what was
said and what was eaten. We say nothing of consequence.
Rather, the words exchanged form a crazy quilt of velvet and
cotton, of flower prints and moir satin, joined together by me-
tallic threads and rickrack, by the unfinished sentences of
mother and daughter, and by their shared assumptions and
history.

But when my father was sick, there was a new and horri-
ble dimension to our conversations. I had to ask, and she had
to answer, "How is Daddy?"

There were only two responses: "Just the same," or
"Worse." Then there were the words of elaboration.

They were not words about my father. They were not
words about the man who gave his children a sense of belong-
ing in the world, a love of music, travel, and history. They
were words about my father's body. About his broken, infected
skin. About his bladder and his bowels. About what came out,
and what went in. About how his hands had frozen into the
shape of a garden trowel. About how he moaned all the time,
like some miserable animal, beyond names, beyond faces, be-
yond recognition.

And yet, not beyond pain.
I hated those conversations, and I hated having to repeat

them to my brother and sister on the telephone. They left all
of us somber and silent. But as much as I hated those conversa-
tions, I knew we had to have them. The three of us needed to
know what was going on and, more importantly, our mother

[Vol. 77:1
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needed to tell us. Just as my father was wrapped in his own
chrysalis of pain, separated from her by the gauze of disease
and debilitation, so too was my mother in pain as she watched
him die. It was not a pain to be borne alone.

It is the pain of those elephants in Botswana who were re-
luctantly forced to desert the old dying cow in their search for
food and water. It is the pain of agitated cetaceans who sur-
round a distressed companion, or support his failing body at the
surface of the water so that he may breathe. It is the pain of
members of human deathwatches, those who gathered around
the dying person's bed in Munch's painting, those who gather
around the interminably ill person's bed in twentieth-century
hospitals. It was the Quinlans' pain, and the Cruzans' pain. It
was my mother's pain as she turned my father's body from side
to side, over and over again. It was my pain, and the pain of my
brother and sister.

But it is not a pain that the law is willing to recognize.
Although the anguish of the members of the deathwatch may
echo in the courthouse halls, we do not allow that anguish to
penetrate the courtroom walls. It is a fiction held tightly into
place by the mortar of another fiction. We pretend that we are
listening to the voices of the silent curled up daughters; we
make decisions to terminate the life-sustaining treatment in the
name of their autonomy.74 Our fictional attention to the words

74. Autonomy basically means the right to be accorded the respect of
others and to exercise free will in the sphere of personal action. Most of our
notions of autonomy derive from Kantian philosophy. Kant based his theory
on the rational being, or venunjftwn, who exercised practical reason to legis-
late for himself according to his conception of law. IWMANUEL KANT, FOUNDA-
TIONS OF THE M-rAPHYSICs OF MORALS Passim (Lewis W. Beck trans., Bobbs-
Merrill 1959) (1785).

In the context of health care, autonomy is the patient's right to make his
own decisions regarding medical treatment. Tort law has developed two theo-
ries which seek to secure for the patient such self-determination. First, the
law has concluded that a physician commits a battery when performing a med-
ical procedure that goes beyond the scope of the patient's consent, thus becom-
ing an intentional touching of a tortious nature. See, e.g., Schloendorff v.
Society of N.Y. Hosp., 105 N.E. 92, 93 (N.Y. 1914) ('Every human being of
adult years and sound mind has a right to determine what shall be done with
his body ...."). The second doctrine, informed consent, is based on negli-
gence. The issue here is whether the physician made a full and complete dis-
closure to the patient of all the possible risks of a procedure or treatment so
that the patient could make a truly informed decision. See Canterbury v.
Spence, 464 F.2d 772, 786-92 (D.C. Cir. 1972), cert denied, 409 U.S. 1064 (1972)
(defining the scope of disclosure for physicians). Corollaries to this doctrine
are the patient's right to refuse medical treatment based upon the information
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of someone who is not there ensures another pretense: we do
not hear the voices of those who are there, the members of the
deathwatch. Their pain may exist as a matter of human psy-
chology, but it does not find expression in pleadings, deposi-
tions, transcripts, briefs, or appellate decisions. And as far as

provided and the duty of the health-care providers to respect the patient's
choice. Through these tort theories, courts have recognized that patients
should be protected from unwanted bodily intrusions. Id at 781.

The other theory which ensures respect for the patient's choice regarding
medical treatment is the constitutional right of privacy, first articulated in this
context in Quinlan II. Some courts have refused to address the constitutional
issue, and insist on relying exclusively on the common law right. E.g., In re
Conroy, 486 A.2d 1209, 1223 (N.J. 1985) (stating that the court need not decide
the constitutional issue because the common law right to self-determination
encompasses the right to refuse medical treatment); In re Storar, 420 N.E.2d
64, 70 (N.Y.), cerL denied sub nom. Storar v. Storar, 454 U.S. 858 (1981) (same).
In Cruzan v. Director, Mo. Dep't of Health, the Supreme Court determined
that the due process clause of the Fourteenth Amendment created a constitu-
tionally protected liberty interest that embraced the right to refuse unwanted
medical treatment. 110 S. Ct. 2841, 2851 (1990). Thus a competent person has
"a constitutionally protected right to refuse hydration and nutrition." l. at
2852. These rights are not absolute, however, and must be weighed against the
state's interests. Id. at 2853.

Courts have extended these common law and constitutional rights of self-
determination to incompetent patients. The problem has been how to exercise
such rights since some form of surrogate decisionmaking must be invoked.
For a thorough discussion of the various tests governing termination of life-
support systems from incompetent patients, see Nancy K. Rhoden, Litigating
Life and Death, 102 HARV. L. REV. 375 (1988) (criticizing the current tests used
by courts and arguing for a family-based presumption in life-support decision-
making); see also I nda Fentiman, Privacy and Personhood Revisited" A New
Framework for Substitute Decisionmaking for the Incompetent Incurably Ill
Adult, 57 GEo. WASH. L. REv. 801 (1989) (examining the state's role in health-
care decisionmaking and defining the role individuals should have in those de-
cisions).

One test, often used, is the doctrine of substituted judgment, in which the
surrogate puts herself in the position of the incompetent patient and decides as
he would decide under similar circumstances. It is a subjective test, seeking to
determine not what most people would do under similar circumstances, but
what this particular patient, if competent, would do. PRESIDENT'S COMMISSION
FOR THE STUDY OF ETHIcAL PROBLEMS IN MEDICINE AND BIOMEDICAL AND BE-
HAVIORAL RESEARCH, DECIDING TO FOREGO LIFE-SUSTAINING TREATMENT 132-
34 (1983) [hereinafter PRESIDENT's COMMISSION]. For a discussion of the
problems associated with the substituted judgment doctrine, see generally Al-
len E. Buchanan, The Limits of Proxy Decisionmaking for Incompetents, 29
UCLA L. REV. 386 (1981) (critiquing the current use of proxy decisionmakers
and discussing difficulties that the substituted judgment standard may encoun-
ter); Louise Harmon, Falling Off the Vine: Legal Fictions and the Doctrine of
Substituted Judgment, 100 YALE L.J. 1 (1990) (discussing the dangers
presented by the doctrine); Walter M. Weber, Substituted Judgment Doctrine:
A Critical Analysis, 1 ISSUES L. & MED. 131 (1985) (critiquing the theory and
practice of the standard and proposing an alternative).
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the law is concerned, if their pain does not find expression on
the right pieces of paper, it does not exist at all.

II. PAINTIFFS, PROCEDURE, AND THE LIMITS
OF LAW WISHES

In my first year of law school, I had a recurring problem.
When I briefed cases, I could not remember who was the plain-
tiff and who was the defendant. The short hand versions of pi
and delta were unfamiliar and did not help; they only added to
my confusion. I was too embarrassed to reveal this rather fun-
damental deficiency to anyone, although now that I read an-
swers to law school exams, instead of write them, I realize that
my problem was not unique. At least once during each period
of bluebook blues, I encounter a student who zealously ana-
lyzes an entire baroque fact pattern, confusing the plaintiff and
the defendant.

In order to get straight who the plaintiff was, I used to re-
move the "1" from the word to create a new word: "Paintiff."
Paintiffs were people who came to the courthouse in pain.75

They had been hurt or injured somehow and were seeking a
remedy. It was easy to find them in a tort case, with all that
blood and torn tissue. In a property case, it was more difficult,
probably because I did not own much at the time. Finding the
paintiff in an easement case, for example, was hard for me. I
had to mentally move into somebody's house and start walking
all over the neighbor's yard, or else be walked all over. In Civil
Procedure, I never did find the paintiff, which undoubtedly ac-
counted for my poor performance in the course.76

75. Actually, "pain" originally meant "suffering or loss inflicted for a
crime or offense; punishment; penalty;, a fine." 2 COMPACT EDITION OF THE
OXFORD ENGLISH DICTIONARY 2054 (1971). It came from the Latin, "paena,"
which meant penalty or punishment.

If I had known my word derivations better, I would have picked the word
"complain" as my heuristic device since its original meaning evokes the appro-
priate imagery. To "complain" meant to "give expression to sorrow or suffer-
ing." It also came from the Latin, "corn" plus "plangere" meaning to lament
or bewail, and originally meaning to strike or beat the breast or head in sign of
grief. Circa 1450, "complain" also came to mean a "formal statement of a
grievance to or before a competent authority;, to lodge a complaint, bring a
charge." 1 i& at 491.

76. Once I had mastered the task of finding the plaintiff, my next intellec-
tual hurdle was to find the referents for the players in an appellate decision:
the Appellant and the Appellee. (Just as torts were not filled with strawber-
ries, there were no apples in judicial decisions.) In a sense, the appellant was a
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I have carried the heuristic device with me over the years,
asking of each case: Who is the paintiff? Who is in pain? What
is the nature of that pain? What caused that pain? What can
or should the law do about that pain? Do I care about that
pain?

My answer to that last question determines the degree of
attention I will pay to a judicial decision. Fortunately, I am not
a judge, but a curious reader of curious cases. I read them be-
cause I want to, not because I have to. A judge does not have
that luxury. He cannot put down a pleading because he is unin-
terested in the plaintiff's pain; he must take every complaint
seriously.

77

Nor does the judge have the luxury of caring about the
pain of peripheral players in a lawsuit.78 The constraints that
the rules of procedure impose do not permit the judge's empa-
thy to graze in any pasture. He is confined by the artificial
boundaries of the grievance, by the way in which the pain was
packaged and presented.

meta-plaintiff, someone who came into the appellate court in pain from the de-
cision of the court below.

77. The judge has an obligation to engage in a "dialogue." Owen Fiss, The
Supreme Court 1978 Term, Foreword The Forms of Justice, 93 HARV. L. REV.
1, 13 (1979). Our law of civil procedure, as well as the law of evidence, deter-
mines what claims the judge must adjudicate, and what witnesses the judge
must listen to in order to render his decision:

It is a dialogue with very special qualities: (a) Judges are not in con-
trol of their agenda, but are compelled to confront grievances or
claims they would otherwise prefer to ignore. (b) Judges do not have
full control over whom they must listen to. They are bound by rules
requiring them to listen to a broad range of persons or spokesmen.
(c) Judges are compelled to speak back, to respond to the grievance
or the claim, and to assume individual responsibility for that response.
(d) Judges must also justify their decisions.

Id.
78. A judge sometimes may consider, however, through a utilitarian anal-

ysis, the potential pain to the defendant if he would have exercised more care.
Nuisance law provides an example. The Restatement (Second) of Torts sug-
gests that, to determine whether "[a]n intentional invasion of another's inter-
est in the use and enjoyment of land is unreasonable," a judge may consider
whether "the gravity of the harm outweighs the utility of the actor's conduct."
RESTATEMENT (SECOND) OF TORTS § 826 (1979). In determining the utility of
the defendant's conduct, one factor that a judge may consider, apart from the
social value of that conduct and its "suitability... to the character of the local-
ity," is "the impracticability of preventing or avoiding the invasion." Id. § 828.
Thus, the judge may consider how painful it would have been to the defendant
to take the measures needed to avoid the harm or how painful it would be to
require him to "carry on his activity with more skill or care or in a different
manner or at a different time and thereby avoid a substantial part of the
harm." Id § 828 cmt. h.
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The judge is fenced in by words, but I am not.

Who are the paintiffs in a case like Quinlan or Cruzan? It
might be the silent, curled up daughters, but I doubt it. The
question of whether a person in a semi-vegetative state feels
pain would be answered, if at all, in a medical journal, not in a
law review. 79 Of course, there is always an epistemological
problem when we are talking about the pain of others. We can
only truly know our own pain, and must infer the pain of
others based on trust. We trust that when others wince, or cry,
or say they are in pain, they are experiencing an agony akin to
our own in similar circumstances8 ° Most of us do not let such

79. Of course the question could also show up in an interdisciplinary jour-
nal. See Michael P. McQuillan, M.D., Can People Who are Unconscious or in
the "Vegetative State" Perceive Pain? 6 ISSUES L. & MED. 373 (1991). McQuil-
lan distinguishes "between pain as a particular kind of sensation and the affec-
tive response to pain that is called suffering." I& at 377. McQuillan discusses
various clinical dilemmas, such as whether the human neonate and fetus per-
ceive pain, or whether a patient under general anesthesia or in a coma recalls
painful physical touches or unpleasant sensations. Id at 381-82. He concludes
that

the pathways sufficient for the perception and modulation of pain
need not rise nor descend to levels generally thought necessary for
consciousness. Pain may be expressed not only in language, but also
in autonomic and motor behavior that can be shown to correlate in a
linear fashion with subjective pain sensation.

Id. at 383. Thus, we cannot rule out the possibility that an unconscious person,
or one in a vegetative state, might perceive pain. Contra Ronald E. Cranford,
M.D., Termination of Treatment in the Persistent Vegetative State, 4 SEM-
NARS IN NEUROLOGY 36, 40 (1984) (arguing that patients in a persistent vegeta-
tive state cannot perceive the pain of starvation or dehydration); Ronald E.
Cranford, M.D., The Persistent Vegetative State. The Medical Reality (Getting
the Facts Straight), HAsTINGs CENTER REP., Feb.-Mar. 1988, at 26 (same).

See generally Francis J. Keefe & Laurence A. Bradley, Behavioral and
Psychological Approaches to the Assessment and Treatment of Chronic Pain, 6
GEN. Hosp. PSYCmATRY 49, 50 (1984) (describing a system of assessing a pa-
tient's pain based upon five "pain behaviors": guarding, bracing, rubbing, gri-
macing and sighing); Daniel N. Robinson, Pain and Suffering:
Psychobiological Principles, in 3 ENCYCLOPEDIA OF BIOETHIcS 1177, 1180-81
(Warren T. Reich ed., 1978) (discussing the differences between the issues of
pain and suffering).

I should perhaps acknowledge here a certain crudeness in my use of the
term "pain" with respect to the members of the deathwatch. In McQuillan's
terms, I am actually referring more to their suffering-presumably psychic,
emotional, and spiritual-although certainly that pain could manifest itself in
physical sensations. The pain that the members of the deathwatch witness is
the particular kind of physical sensation that is experienced by the dying per-
son, whatever that sensation may be.

80. Sometimes this philosophical problem is referred to as "knowledge
solipsism." C.D. Rollins, Solipsism, in 7 ENCYCLOPEDIA OF PHILOSOPHY 487,
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philosophical quandaries get in the way of feeling the pain of
others, however. We let empathy do the job that philosophy
cannot handle.

But the pain of Karen Quinlan and Nancy Cruzan, if it
ever existed, was so alien to us because it registered on a body
that was no longer familiar. We could not crawl into their
minds and feel at home there, the way we might crawl into the
mind of another who is conscious and alert and inhabits a ner-
vous system much like our own. If Karen Quinlan and Nancy
Cruzan felt pain, it was not a pain that I can claim to under-
stand. I can only respond on the level of abstraction: If they
felt pain, whatever that might have meant to them, I too would
have wanted that pain to come to an end. If they were in fact
paintiffs, their petitions should have been granted.

But it does not take much imagination to feel the pain of
the members of Karen Quinlan's deathwatch, or of Nancy
Cruzan's, or to appreciate how they were paintiffs in their re-
spective cases."' Perhaps it would help to have lived through a
similar deathwatch, to have turned one's own father's body
from side to side, over and over again. Perhaps, but it hardly
seems a requisite to feeling empathy that we should have to
wear the same shoes to understand the pressure of the
leather-only that we should have the same kind of feet.

487 (Paul Edwards ed., 1967). It differs from the more familiar form of solip-
sism, the metaphysical claim that only the self exists. Id- at 488. "Knowledge
solipsism" is a much less radical claim that the self is the origin of the knowl-
edge of existence. I&e "Ilt does not assert that there is one, and only one,"
source of knowledge. Me at 490. Rather, it rules out the possibility that one
could have direct knowledge of the sensations of others. Id at 491. We can
only know own our sensations, and our "knowledge" of the feelings of others
must be indirect, based on probability or analogy. L at 490; see also JOHN
WIsDoM, OTHER MINDS (2d ed. 1965) (considering, through a series of essays,
whether we ever know what anyone else is thinking, feeling, or experiencing).

81. In Quinlan I, the court heard evidence that Karen Quinlan herself un-
derstood the pain of the members of the deathwatch, at least before she lost
her cognitive function. QUINLAN, supra note 54, at 209-13 (quoting from the
trial transcript). Karen Quinlan's sister, Mary Ellen, testified regarding
Karen's feelings about the deaths of two people who were well-known to her

Karen was talking about Mr. Birch dying, and her girl friend's father
dying. But when she talked to me, she was saying, in so many words,
that she wouldn't want to be kept alive because she watched part of
the family die, too. Not just the person who died legally. And she
was saying that, like she was very good friends with this girl, and she
watched what this girl went through-and that was what she was re-
ferring to, to me, when she said she wouldn't want to be kept alive.

I& at 213.
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One day last spring, I was at the beach with my friend. Ac-
tually, we were having lunch in the front seat of her car, a fero-
cious March wind having blown away our plan of eating with
our feet in the sand. The sky was full of luminous, silver
clouds; the water was choppy, slate gray.

I had been telling her about my concern for the families of
Karen Quinlan and Nancy Cruzan, for the members of the
deathwatch. "They are the ones in pain in those cases, not the
patients. As far as anyone can tell, the patients are not even
aware of their situations."

She knew what I was talking about, having gone through
the prolonged death of her mother last year. "In some ways,
what you say is right, of course," she said. 'ook at my mother.
Her dying almost killed my sister and me. Even though she
was virtually gone, we still felt we had to go see her every
night. Night after night, week after week, through those end-
less yellow halls, into that dark little room." She rested her
sandwich on her lap and stared out at Long Island Sound
through the car window. "And there she was, skin and bones,
her mouth open, her eyes staring blankly at the wall." She
picked up her sandwich and took a bite. "I don't know why we
went at all," she mumbled. "She didn't even know we were
there."

I did not respond, but left her in silence with her dredged-
up pain. Then, after a while, I said, 'You see what I mean,
then. The pain in that situation didn't really belong to your
mother, even though that is what the law pretends. If she had
been on life-support systems, year after year, and you and your
sister didn't feel you could stand it any more, keeping vigil over
her in that awful situation, you would have to petition a court
to withdraw the medical treatment. But you wouldn't petition
in your own name. You'd have to bring the lawsuit in her
name. Then the court would use a legal fiction called 'substi-
tuted judgment'8 2 to make the lawsuit sound as if your mother

82. The doctrine of substituted judgment appeared, in the context of med-
ical decisionmaking, in Quinlan I, 348 A.2d 801, 819 (N.J. Super. Ct. Ch. Div.
1975), modified and remanded, 355 A.2d 647 (N.J.), cert. denied sub nom.
Garger v. New Jersey, 429 U.S. 922 (1976). The court stated: '"The assertion
that Karen would elect, if competent, to terminate the respirator requires
careful examination." Id. The need to use the legal fiction that Karen Quin-
lan was making the decision herself, that the court was merely placing itself in
her place and acting as she would have acted in similar circumstances, stems
from her incompetency and the court's desire to "afford to that [incompetent]
person the same panoply of rights and choices it recognizes in competent per-
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