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2005) TEACHING THROUGH SAMPLES 307
structure that presents the information in a way which most
effectively and efficiently educates the reader, provides a clear
explanation of the legal analysis and instills confidence in the
reader that the application of the analysis to the client’s situation is
reliable.”

One way to equip students with the ability to prepare clear,
logical and reliable presentations of legal analysis,” consistent
with what will be expected of them in practice,” is to provide them
with sample memoranda. Samples can be used to demonstrate,
generally, the structure and organizational approach expected in an
objective legal document. The use of samples allows students to

identify for themselves and then internalize useful and efficient

synthesize the authorities . . . [and presented] discussions of case law [which]
tended to focus on tangential material rather than key reasoning”).
22 See Parker, supra note 7, at 601.

To communicate effectively, a lawyer must understand the

substance that is to be communicated and must present

precisely that information to its intended audience, and do so

in a form that will accomplish that writer’s purpose and will

not defeat that purpose by its effect upon any additional

audiences the document may reach. In helping students

develop effective writing skills, a law school provides students

with the tools by which they may practice their profession.
Id. See also supra note 14.
 See Rowe, supra note 12, at 1206 n.59 (discussing that the “different labels
all point to the same organizational paradigm: (a) explain the legal point to be
discussed, (b) explain the relevant law, and (c) explain how your facts fit under
the law.”).
 See Parker, supra note 7, at 582. “Assigning writing problems that require
students to create documents they will later prepare in practice provides students
with an experiential base upon which they may build in summer clerkships and
when they begin to practice.” /d. “Assignments designed to acquaint students
with the purposes, audiences, and forms of legal documents and with
professional standards of quality also afford opportunities to discuss ethical
issues that arise in the context of producing documents in practice and foster
development of professional integrity.” /d. at 599-600.
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techniques for presenting legal analysis, rather than being told
abstractly how to prepare the material. Further, a well-structured
sample memorandum can provide the essential basis for the

preparation of an advocacy memorandum.”®  Finally, it is

% The use of samples has been acknowledged as a worthwhile mechanism to
help students achieve competence as writers in the pedagogy of traditional
English composition, although many authors and teachers use the term
“models.” See, e.g., Frank J. D’Angelo, Imitation & Style, 24 C. COMPOSITION
& CoMM. 283, 283 (Oct. 1973) (advocating the careful, orchestrated analysis of
a model to enable some imitation, but ultimately to help the “student writer
become more original as he engages in creative imitation”); James F.
McCampbell, Using Models for Improving Composition, 5 ENGLISH JOURNAL
772, 773, 776 (1966); Elizabeth A. Stolarek, Prose Modeling and
Metacognition: The Effect of Modeling on Developing a Metacognitive Stance
Toward Writing, 28 RES. TEACHING ENG. 154, 154 (1994). The results of the
author's study indicate “that novice writers who are given a model of an
unfamiliar prose form to imitate respond in a manner which is more
introspective and evaluative and far more similar to the responses of expert
writers than do novice writers who are not given a model.” /d See also Davida
H. Charney & Richard A. Carlson, Learning to Write in a Genre: What Student
Writers Take from Model Texts, 29 RES. TEACHING ENG. 88, 111, 116 (1995).
The study results indicate that models do not have automatic benefits for the
writing process, but they do influence content and organization of students'
texts.

Model texts are a rich resource that may prove useful to

writers in different ways at different stages of their

development. For student writers, models may be effective

tools for learning the more enduring conventional forms or for

understanding those that apply most broadly across the

discipline . . . . It seems likely that early experience in
evaluating and drawing from models will be of lasting value.
Id at 116.

Certainly other teachers of legal reasoning and writing also have
observed the usefulness of samples in teaching legal writing. See, e.g., Laurel
Currie Oates, I Know That I Taught Them How To Do That, 7 J. LEGAL
WRITING INST. 1, 7-9, 15, 16 (2001). The author suggests the use of multiple
examples and sample memoranda as an efficient way to expose students to a
number of different problems that deal with radically different facts but invelve
the same underlying principles and organizational issues, so that students do not
feel that they:

need to reinvent the wheel each time that they sit down to

write a discussion section. The more efficient approach is to

search their memories for problems that involved similar
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legitimate and reasonable for students to want to see examples of
the kinds of documents they are being asked to prepare, especially
because the document is probably unlike anything that most first-
year law students have previously seen or written.*

Perhaps because of the alien nature of legal writing for the
beginning law student, and the teacher’s difficulty in explaining
how to organize the legal document, many teachers of legal
reasoning and writing teach students to apply a formula to express
their analysis. This is often referred to with an acronym. The most

commonly used acronym is IRAC (Issue, Rule, Application,

analytical structures and then use the organizational schemes

that they used for those problems as models for organizing the

discussion section for the current problem.
Id at 16. See also Parker, supra note 7, at 572-73, 583-584. Here, the author
suggests that the teacher “provide models of expressing analysis more clearly,”
and that students be offered different kinds of models in response to the
particular misunderstanding or challenge they were experiencing, e.g., a model
exemplifying the conventions of organizing, or alternatively, one which
provided examples of different methods of reasoning. Id See also Kim
Cauthorn, Keep on “TRRACING,” 10(1) THE SECOND DRAFT (Bulletin of the
Legal Writing Institute), Nov. 1995, at 4, 5 (describing how the author uses a
sample legal memorandum discussion section to show students how variations
of the structural paradigm are applied to the particular analysis in the sample,
which serves to emphasize both the utility and the flexibility of that paradigm);
Robin S. Wellford, IRAC Unnecessarily Confuses, 10(1) THE SECOND DRAFT
(Bulletin of the Legal Writing Institute), Nov. 1995, at 19, 20; Myra G. Orlen,
Modeling: Placing Persuasion in Context, 16(1) THE SECOND DRAFT (Bulletin
of the Legal Writing Institute), Dec. 2001, at 7-8 (describing a curriculum which
relied on a model objective memorandum as the basis for the preparation of a
persuasive memorandum).
?6 See Debra Harris & Susan D. Susman, Toward a More Perfect Union: Using
Lawyering Pedagogy to Enhance Legal Writing Courses, 49 J. LEGAL EDUC.
185, 185, 200 (1999) (describing the authors’ “incorporat[ion of] lawyering
methodologies into a legal writing and research course” and stating that students
“overwhelmingly requested ‘good’ models of’ the document they were
preparing; in that case, a client letter); see also infra note 36 and accompanying
text.
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Conclusion), or some variation of that.”’ However, the imposition
of a formula may create a misimpression among students that all
analyées can be expressed and fully explained within it and that
there is only one way in which lawyers present information.
Admittedly, a formula may be useful because it provides students
with a stated way to express their analysis and it offers teachers a
way in which to evaluate the students’ presentation; i.e., by
determining whether the formula was followed. Although the
limitations of the IRAC formula or its variations have been
acknowledged — for example, as a tool which represents only one
approach”® and as one which must be adaptable to different

analyses or more sophisticated presentations” — its broad

%7 See, e.g., 10(1) THE SECOND DRAFT (Bulletin of the Legal Writing Institute),
Nov. 1995, at 1. This particular issue contains a series of articles discussing a
number of variations on the acronym as well as “a wide range of views on the
efficacy of this tool”. Id. See also Rowe, supra note 12, at 1206 n.59
(identifying some legal writing texts and the acronyms they employ, citing
CHARLES R. CALLEROS, LEGAL METHOD AND WRITING 72-74 (3d ed. 1998);
DAVID S. ROMANTZ & KATHLEEN ELLIOTT VINSON, LEGAL ANALYSIS: THE
FUNDAMENTAL SKILL 89-96 (1998)).

28 See Grearson, supra note 11, at 69. “It is easy to forget that the
organizational tool IRAC, so pervasive in our legal writing world, is a human-
made creation that has served us well as a group, that we have decided to
endorse and pass along to our new members, but it is not . . . the only or the
most important way in the world to organize thinking.” (emphasis added);
Rowe, supra note 12, at 1206 n.59. “These acronyms are very useful tools for
beginning legal writers, but other equally valid paradigms exist. . . . Despite
their great usefulness for beginning law students, these acronyms and paradigms
are only rough tools, and they may not be appropriate in more sophisticated
writing.” (internal footnotes omitted).

2 Some who teach IRAC or a variation of that have observed, for example, that
any paradigm is subject to adjustment to meet the needs and purposes of the
writing project. See Spanbauer, supra note 13, at 175-76 (noting that students
can be shown that the IRAC, CREAC, or other variation of the paradigm
“provides direct empowerment because the student is in charge of its
manipulation”); Cauthomn, supra note 25, at 5 (noting one instructor’s

https://digitalcommons.tourolaw.edu/lawreview/vol21/iss2/4
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application suggests widespread acceptance.*

Rather than teaching students to apply a formula, the use of
sample memoranda which present different analyses enables
teachers to equip students with the ability to identify and then
apply a more general, and yet logical, approach to structure. This
approach reinforces two realities: that there i1s no one structure
which fits all presentations; and that lawyers need to approach

analysis and its written presentation considering not only their

presentation of her structural paradigm “as an analytical writing tool, rather than
as a pair of formalistic writing handcuffs. I do this by assigning them a series of
legal problems presenting increasingly complex variations of the paradigm. At
the same time, the sophistication of their understanding and manipulation of the
paradigm increases.”).

However, the limitations of IRAC may also be revealed by this

acknowledgement that its application is constantly subject to adjustment. This
may then cause students confusion rather than clarity, undermining the utility of
the acronym. See, e.g., Christina Kunz & Deborah Schmedemann, Our
Perspective on IRAC, 10(1) THE SECOND DRAFT (Bulletin of the Legal Writing
Institute), Nov. 1995, at 11-12 (stating that there are a wide range of options
subsumed within the broad IRAC template, for example, a discussion may skip
or repeat a letter, the rule and application may be merged, each element of a rule
may require separate presentation, and sometimes the template will not be
followed at all, if, for example, the analysis does not entail application of a rule
to the client’s facts, or it would be more persuasive to lead with the client’s
facts).
*® See, e.g., CHARLES R. CALLEROS, LEGAL METHOD AND WRITING 73-74
(Aspen Law & Business 4th ed. 2002) (using a traditional IRAC structure);
ROMANTZ & VINSON, supra note 27, at 89-96 (using CREAC); DIANA V. PRATT,
LEGAL WRITING: A SYSTEMATIC APPROACH 109 (1989) (using IRAC);
TERESA J. REID RAMBO & LEANNE J. PFLAUM, LEGAL WRITING BY DESIGN, A
GUIDE TO GREAT BRIEFS AND MEMOS 443-46 (2001) (using BaRAC: Bold
Assertion, Rule, Application, Conclusion); DEBORAH A. SCHMEDEMANN &
CHRISTINA L. KUNZ, SYNTHESIS: LEGAL READING, REASONING AND WRITING
119-23 (1999) (using IRAC); see also Sue Liemer, Memo Structure for the Left
and Right Brain, 8 PERSP. TEACHING LEGAL RES. & WRITING 95 (2000)
(discussing the basic structure of an inter-office memorandum which
incorporates an explicit IRAC structure, noting that it is “standardized enough to
be one of the basic conventions of legal writing taught in American law
schools.”).
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audience and purpose,” but also the content, because the nature of
the analysis will determine the structure of its written
presentation.’ Some teachers who use formulas have
acknowledged these Ilimitations, for example, when they
recommend that the acronyms be modified for particular
assignments. Rather than present and then qualify the utility of the
formulas, teachers can provide students with instruction about
structure which provides them with confidence about how to select

an appropriate structure on their own and recognizes the need for

*! This is a “touchstone” of writing instruction. Anne Enquist, Critiquing Law
Student’s Writing: What the Students Say Is Effective, 2 J. LEG. WRITING INST.
145, 191 (1996). The author discusses sources supporting the proposition that
“[l]egal writing instructors spend a great deal of time emphasizing to their
students the importance of audience and purpose in writing” and discusses
sources documenting the emphasis placed on this by rhetoricians generally. /d.
at 145, 145 n.1-2. See also Parker, supra note 7, at 568, 574, 580-84 (stating
that “[s]tudents should learn to recognize the rhetorical contexts in which
lawyers write these [particular] documents and to consider the purpose and
intended audience for every document they create” and further discussing a
variety of considerations of which law students should be made aware to prepare
them for writing as lawyers, including “the various purposes, audiences, and
common formats for legal documents.”); Debra R. Cohen, Competent Legal
Writing — A Lawyer’s Professional Responsibility, 67 U. CIN. L. REV. 491, 520
(1999) (identifying audience as “a critical factor in communicating information.
(footnote omitted). A lawyer needs to identify the intended audience and write
for that audience. . . . Once the lawyer identifies the audience, the lawyer must
reduce the substance to writing in a form that the intended audience is likely to
understand.”).

32 See Jane Kent Gionfriddo, Dangerous! Our Focus Should Be Analysis, Not
Formulas Like IRAC, 10(1) THE SECOND DRAFT (Bulletin of the Legal Writing
Institute), Nov. 1995, at 2, 2-3. “[Students] must use the structure of the analysis
to decide the best organization (or organizations) to convey the ideas to a reader
in several paragraphs of general legal principles and case illustrations.”; Parker,
supranote 7, at 562. “[T]he development of communicative skills is inseparable
from the development of analytical skills . . . . [A] consensus has emerged that
analysis and communication are interrelated . . . .”
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flexibility. This approach helps the students effectively provide
their readers with worthwhile documents.*

While students want to prepare a document which responds
to the needs of its audiencé, they, nevertheless and predictably,
may react to being taught the necessity of structure in legal writing
— and, indeed, to spending time writing objective legal analysis at
all — with skepticism or even resistance.* Teachers may tell a
class that an organized presentation is essential to effective
communication among lawyers, but students may still express
concerns that their use of a structure will be confining, will make
them mechanical rather than creative writers, and will deprive

them of individuality.”® This reaction tends to be exacerbated

33 Practitioners also acknowledge that many factors will influence how a writer
structures a document. See Mark Gannage, Structure your Legal Memorandum,
8 PERSP. TEACHING LEGAL RES & WRITING 30 (1999).
There is no one right way to organi[z]e a memorandum. You
can appropriately structure your memorandum in many
different ways. The variable structure might depend on such
factors as the memorandum’s purpose, your instructions, your
reader’s needs, the nature of the problem, your legal findings,
the logic of the subject, the scope of your research, and any
standard approach adopted by your law office. These factors
might require you to be flexible and to structure your
memorandum creatively and idiosyncratically.
Id.
3 See supra note 16 and accompanying text.
3% See Mary Barnard Ray, A Matter of Style, 16(1) THE SECOND DRAFT
(Bulletin of the Legal Writing Institute), Dec. 2001, at 16 (discussing law
students’ concerns about losing personal style by becoming legal writers, and
how teachers can help students recognize and manage that personal style);
Grearson, supra note 11, at 74, stating:
I expect student learners to feel discomfort as they encounter
new ways of doing things. But teachers should not ignore this
discomfort, or consider students who are uncomfortable with
different conventions as somehow backward. We must

Published by Digital Commons @ Touro Law Center, 2005
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when teachers explain the presentation of legal analysis by relying
on an imposed formula that, by its nature, appears rigid. The
credibility of the formula is further undermined when the teacher
attempts to modify or manipulate it.

The use of different samples can respond to these concerns
by demonstrating what the structure should be, while showing that
different approaches and analyses can generate very different
documents that are far from mechanical. The samples should be
presented as examples, as opposed to the way in which a formula
is taught, to minimize the risk that students will try to artificially
and mindlessly force their analysis into the form they see in the

sample, similar to an attempt to force analysis into a formula.’®

become learners ourselves and allow ourselves the discomfort

of viewing our conventions through new eyes.
Id.
3 See Cohen, supra note 31, at 498 (stating that lawyers must approach the
preparation of each document by focusing “on the logical sequence of
presentation.”). “When lawyers skip this step, rather than consider an alternative
ordering of the provisions of a document, they copy the organization of a prior
document. Although the organization may have been appropriate in the original
document, it is not necessarily appropriate for the current writing.” Id. The
author, in advocating that the Model Rules of Professional Conduct set forth
“guiding principles” of competent legal writing, states:

Like so many legal rules, the principles should provide

direction, but retain enough flexibility to deal with the variety

of legal writing lawyers are called upon to produce. In

addition to stating the guiding principles, the commentary

should include illustrations. Samples are particularly helpful

when dealing with subjective standards.
Id. at 519-20 (footnote omitted). See also Gionfriddo supra note 32, at 2.

[Students] try to fit their ideas into the “pigeon holes” or labels

of the formula’s structure, without fully understanding why

they are doing what they do or how they should come up with

the necessary analysis. They fragment their ideas by failing to

see, or communicate, the interrelationship of the parts; as well,

they do not develop ideas in sufficient depth.

https://digitalcommons.tourolaw.edu/lawreview/vol21/iss2/4
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This attempted replication inevitably would lead to an awkward
and unsuccessful presentation, because that particular organization
would not fit the relevant analysis and would not reflect the
student’s individual approach to the matter.”” However, careful use
of samples as a teaching device will enable students to employ a
meaningful structure for an assignment. This will both reinforce
the need for a discernable organization and demonstrate that the

analysis dictates how the material will be presented.*®

III. USING SAMPLES TO ADVANCE THESE CURRICULAR
GOALS AND CONSIDERATIONS, AND TO
INCORPORATE LAW PRACTICE REALITIES

Samples can be used at various times within the first-year

LR&W curriculum to further different pedagogical goals, as

ld. See also Harris and Susman, supra note 26, at 200. “Some thought that we
were simply hiding the ball by not providing good models, although a few
recognized the danger that students would simply copy the models when writing
their own letters.” Id See Parker, supra note 7, at 583-84.

Providing models of effective legal writing to law students

does carry some risk, especially if students are given only a

single model of a particular kind of document. Students may

seek to use it as a template from which to create all documents

of that type or, not yet having sufficient experience in the

genre to recognize what is good about the model document,

may emulate its less desirable attributes.
Id. See also Helene S. Shapo and Mary S. Lawrence, Surviving Sample Memos,
6 PERSP. TEACHING LEGAL RES. & WRITING 90 (1998) (endorsing the use of
multiple samples but advocating against the use of models which novice legal
writers may mimic mechanically); see supra note 25.
37 See Grearson, supra note 11, at 63-64 (stressing a pedagogy that centers on
the “individual student writer” and teaches the process of writing, not merely
how to make a product; such a focus allows teachers to “discuss invention,
collaboration, writing as learning and so to escape some of the brutality of rigid,
hierarchical world of traditional law school teaching.”).
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described in the examples which follow. When students are
provided with a sample memorandum on a subject with which they
are unfamiliar, they will react to it as the reader. They will react as
the audience whom the author set out to educate. They will know
immediately whether the document successfully educated them
and, if it did, they will be able to dissect how the author achieved
that and apply those techniques as they become the writer. On the
other hand, when a student studies a sample rhemorandum which
presents analysis with which he or she is familiar because, for
example, it addresses part of the assignment with which the class
has been working, then the sample provides a different learning
experience. Here, the student will be able to see how the process
by which the analysis was developed — through reading and class
discussion of the authority — was transformed into a structure
which successfully explains that analysis. Further, if students are
given a sample memorandum on a matter on which they have
already written, the sample will serve to confirm their work and

will become part of the critiquing and feedback process.”

3 See supra note 36.

% See Parker, supra note 7, at 573.
When commenting on papers, a teacher can show students
precisely where their writing is unclear, pose questions
designed to illuminate thinking problems underlying the
unclear communication, and provide models for expressing
the analysis more clearly. To respond to the questions,
students must confront their failures to communicate and then
examine their thought processes on paper. Answering the
questions in the context of their own work provides students
with the experiential basis that will permit them to understand
why the models are useful and to incorporate into their own
thinking those aspects of the models that permit more
straightforward expression of legal analysis.

https://digitalcommons.tourolaw.edu/lawreview/vol21/iss2/4
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Regardless of the pedagogical goal to which a sample is
directed, teachers must actively engage students with each sample,
discussing and dissecting the structure identified in the document.*
This will facilitate the students’ ability and willingness to
internalize the purpose of structure so that an appropriate format
for the particular assignment can be created. Teachers will have
advanced the likelihood that students will continue to meaningfully
organize future law school and practice assignments. Further,
interaction with the samples will be worthwhile because the

students have been directly engaged with the product.

A. Samples to enable students to identify the need
to present a complete explanation of the analysis

Students are more receptive to understanding and applying

structure in legal writing if they can see for themselves why it is

Id (footnotes omitted).
40 See Parker, supra note 7, at 583-84.
To [further] use models of legal writing effectively . . .
teachers should devote some time to discussing the reasons
why the examples are good and assessing the comparative
strengths and weaknesses of the model documents. By
developing a list of the desirable attributes for a particular
kind of document and asking students to evaluate the models
against those criteria, teachers may help students recognize
and emulate effective legal writing.
Id. See also Shapo & Lawrence, supra note 36, at 90. “Samples can be used for
in-class editing. To dispel students’ perception that there is but one “right”
approach to writing, samples can be used to illustrate the different ways of
effectively organizing a memo, as well as the different methods of signaling
logical continuity within paragraphs and within sentences.” /d.
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needed. One way to accomplish this is to give students a
deficient sample but not identify it as such.

To illustrate, assume students are in thetr second or third
week of law school and are actively involved in classroom analysis
of the legal issues in the first assignment of the course. Also, they
have not yet produced any written analysis in the legal reasoning
and writing course. This is an excellent time to introduce a
sample, such as a brief presentation of a purported analysis of an
entirely different issue. Providing a deficient sample will enable
students to identify and appreciate what the presentation of legal
analysis should include.

For example, what follows is a sample that could be
presented to the students as the analysis of the contact requirement
in the tort of battery.

A person may be liable for the common law
intentional tort of battery if he or she acts intending
to cause offensive contact with another person and
if such contact results. [cites omitted] Direct
touching of the plaintiff’s body satisfies the contact
requirement. [cites omitted] Thus, in Case A, the

* This can be introduced even on the first day of class. See, e.g., Charles R.
Calleros, Using Classroom Demonstrations in Familiar Non-Legal Contexts to
Introduce New Students to Unfamiliar Concepts of Legal Method and Analysis,
7 J. LEGAL WRITING INST. 37, 38 (2001). The author describes how to
demonstrate legal analysis and case synthesis through the use of everyday
situations and circumstances. /d. The BCLS LRR&W curriculum uses such an
exercise in the first sequence in the fall. It presents brief narratives describing a
teenager’s three encounters with his parents regarding his curfew. Students are
asked to try to discern and then express the parents’ “rule” about when he must
be home. This material is accessible and familiar to the beginning law student,
and is used to identify some fundamentals about the kind of analysis that
lawyers engage in — the use of facts, outcomes, and reasoning — and to suggest
ways in which to express that to another person who needs to know about the
curfew rule.
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contact requirement was satisfied when the
defendant slapped the plaintiff’s face. [cite omitted]
Similarly, in Case B, the court found that the
defendant’s punching and scratching the plaintiff’s
arm satisfied the contact requirement. [cite omitted]

In addition, courts have found that there has
been contact even though the defendant does not
actually touch the plaintiff’s body. [cites omitted]
For example, in Case C, the court found contact
within this tort of battery when the defendant
knocked a ruler out of the plaintiff’s hand. [cite
omitted] Similarly, in Case D, the defendant’s
grabbing the plaintiff’s suit coat was considered
contact. [cite omitted]

However, in Case E, the contact requirement -
was not satisfied when the defendant knocked over
a garbage can two feet away from the plaintiff.
[cite omitted]. Similarly, in Case F, the defendant’s
pounding on a table approximately four feet away
from where the plaintiff was standing did not
constitute contact. [cite omitted]

This sample is deficient because the author’s discussion
does not include any general analysis based on the reasoning in the
cases. It is limited to a description of the facts and the outcomes in
several cases.*

Students examining this sample should be asked if they
understand the analysis and whether it can be applied to predict a
likely outcome in a hypothetical situation the teacher describes. In
this situation, the students should discuss whether it is likely that
the contact requirement would be satisfied if Person X kicked

Person Y’s dog, while Person Y had the dog on a six foot leash.

2 See supra note 21 and accompanying text.
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23



Touro Law Review, Vol. 21 [2005], No. 2, Art. 4
320 TOURO LAW REVIEW [Vol 21

The discussion will invariably demonstrate that no prediction can
be made. The class should then explore the reasons for this. The
students can articulate that without some general analysis, which
incorporates the reasoning derived from the several cases, the
reader cannot apply the cases to make a reliable prediction. A
reader may understand that the court ruled a certain way based on a
particular set of facts, but the author has not told the reader why.
Therefore, a reader cannot state confidently or reliably what the
next court would likely do when confronted with a new set of
facts. This cannot be done because the sample contains no
reasoning; there is no “because . ...”

Now the teacher can distribute a second sample which
includes the general analysis and the reasoning. In the first
paragraph, the author would explain that contact is unwelcome
touching, which is considered an offensive violation of personal
integrity, and that direct touching of the plaintiff’s body satisfies
the contact requirement because this is an unambiguous, physical
connection with the person. Then, the descriptions of the facts and
outcomes in Cases A and B would meaningfully illustrate this. In
the next paragraph, the author would explain that courts have
found sufficient contact when the defendant touches something
physically connected to the plaintiff, even though the defendant
has not actually touched the plaintiff’s body. This is because the
physical connection between the plaintiff and the object implicitly
makes that object an extension of the plaintiff’s body. Therefore,

such unwelcome touching may be as offensive to the plaintiff’s
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personal integrity as direct touching would be. Again, the facts
and outcomes in Cases C and D would illustrate this, and be
effective examples if the author incorporated that reasoning to
explain the outcomes.

Finally, the author would introduce the third paragraph
with the explanation that, at some point, the physical relationship
between the plaintiff’s body and the object touched becomes too
attenuated for the court to rule that there has been contact. In such
circumstances, the object has an insufficient physical connection
with the plaintiff and, therefore, is not an extension of the plaintiff.
Cases E and F would be used to illustrate that. The entire
discussion would leave the reader with the understanding that there
must be a sufficient physical connection between the touched
object and the plaintiff’s body to meet the contact requirement.

Class discussion will reveal how this presentation enables
the readers to understand the issue so that they can apply the
analysis to the hypothetical facts. Students will be able to identify
where the author provided the reasoning, presumably by
synthesizing the cases, and offered the case descriptions to
illustrate that analysis. Then, they will be able to make a
reasonable prediction of how a court would rule on the
hypothetical case the teacher describes.

This lesson is a powerful one. Students are able to apply it
to the completion of their first assignment. In addition, both
students and teachers can refer back to this exercise as a reminder

that the explanation of legal analysis must include the courts’
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reasoning to explain the outcomes in the precedent cases in order
to make and support a valid prediction when that analysis is

applied to a new situation.

B. Samples to demonstrate the structure for a
complete written presentation determined by the
nature of the analysis

Once the class has concluded the analysis of the issues for
the first assignment, the teacher can distribute complete sample
memoranda to enable students to understand how to prepare such a
document.”® This timing supports the proposition that analysis
must precede writing and that analysis dictates structure; teachers
should not introduce structure until students have completed the
legal analysis of an issue. This will encourage students to organize
the presentation according to that analysis.

Generally, distribution of more than one sample is useful.

As a result, students can see varieties in presentation based on

* There also is an opportunity just prior to this point for teachers to confirm
that students may already sense from the analysis how to present it in writing. A
useful exercise can be to ask students simply to write out their understanding of
the analysis, in a manner which they think will best educate and inform the
reader. They should be told not to worry about any particular form, but rather,
simply to write the explanation as a narrative, so that the reader will understand
it. They can be told to include case names at places in which they seem to be
relying on a case for some statement in the text. The teacher can collect and
review these, and invariably, a good number will reflect the kind of structure
which is about to be discussed; some of the students will have stated the issue,
explained it generally, and then used the facts, outcomes, and reasoning in the
cases to illustrate it. Pointing out to students that they incorporated some basics
of logical and useful written explanation of legal analysis as they are embarking
on learning some fundamentals for the formal presentation can be extremely
reassuring and empowering.
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different analyses.* Also, it is particularly instructive if the
memoranda concern subjects which the class has not discussed, so
that the students, as readers, can be educated by the author.
However, the samples also should present analyses which first-
year students at this point in their education can comprehend.
Teachers can develop these samples from prior assignments in the
course, perhaps based on a composite of effective student
memoranda or a template the teacher had drafted to evaluate the
student memoranda. Useful samples can also be prepared based on
documents the teacher prepared in practice.* Regardless of the
source, samples must be clear and accessible to the students as
readers and they should incorporate a logical, discernible
organization based on the analysis. Further, the samples need not
be flawless. It is extremely worthwhile for students to be able to

suggest ways in which the sample could be improved.*

“ See Parker, supra note 7, at 583. “To use models of legal writing effectively,
teachers should try to provide more than one example of ‘good writing’ in a
particular format.”

* 1 have distributed two samples at this time in the course. One discusses
laches in an administrative proceeding, derived from a memorandum prepared in
practice, and the other is based on an assignment several years ago in the
LRR&W course. Both are fictionalized in terms of jurisdiction and citation, so
that they can be used without concerns for currency, accuracy, or appropriation.
% See supra note 41 and accompanying text; see also Shapo & Lawrence, supra
note 36, at 90. The authors differentiate “samples” from “models:” “models
tempt students to substitute mimicry for thoughtful analysis. They divert
students’ attention from analytical processes and can impede students from
developing self-editing skills.” /d.
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