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"SHAKIN' AND BAKIN':" THE SUPREME COURT'S
REMARKABLE CRIMINAL LAW RULINGS

OF THE 1999 TERM

PROFESSOR WILLIAM E. HELLERSTEIN'

INTRODUCTION

The 1999 Term of the Supreme Court was fascinating in
numerous subject matter areas, none more so than in the field of
criminal law and procedure. Although the Court decided fewer
cases, seventy-three, than it has since the 1950's, twenty-seven
were criminal cases. Moreover, of the Court's twenty five-to-four
decisions, nine were criminal cases. It was also a Term in which,
generally speaking, the Court did not continue its erosion of the
rights of criminal defendants. Whether this signifies a change in
the Court's overall direction or whether it was a momentary blip
remains to be seen.

I. MIRANDA LIVES

The "drawing card" for the 1999 Term, of course, was
Dickerson v. United States,2 in which the Court had granted
certiorari to examine the continued viability of Miranda v.
Arizona.3  Although many of us held our breath, the Court's
decision reaffirming the constitutional foundation of Miranda had
the feel of anticlimax. Much of that feeling was attributable to the
one-sidedness of the seven-to-two vote and to the mundane texture
of Chief Justice Rehnquist's opinion.

But there's the rub. For it was Rehnquist himself who, as
Associate Justice in 1974, began the assault on Miranda. In

Professor of Law, Brooklyn Law School; B.A., Brooklyn College; J.D.,
Harvard Law School; Professor Hellerstein teaches Constitutional Law, Civil
Rights Law, and Crirrinal Procedure. He is an expert in criminal law and
constitutional litigation, and has argued numerous appeals before the U.S.
Supreme Court, the Second Circuit, and the New York Court of Appeals.
2 120 S. Ct. 2326 (2000). (Chief Justice Rehnquist delivered the opinion of the
Court, in which Justices Stevens, O'Connor, Kennedy, Souter, Ginsburg and,
Breyer joined. Justice Scalia filed a dissenting opinion in which Justice Thomas
joined).
3 384 U.S. 436 (1966).
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TOURO LAW REVIEW

Michigan v. Tucker,4 Rehnquist argued for the first time that the
Miranda warnings themselves were not constitutionally required
but were merely prophylactic admonitions meant to protect the
privilege against self-incrimination. Yet, in Dickerson he writes
the Court's opinion that saves Miranda from the dustbin of history.

At issue in Dickerson was the relationship to Miranda of
§ 3501 of the Omnibus Crime Control Act of 1968,5 enacted by
Congress in the midst of strong political reaction. 6  Essentially,
§ 3501 reinstated the "voluntariness" or "totality of the
circumstances" test for determining the admissibility of statements
obtained by custodial interrogation from a suspect, the standard
which the Miranda Court considered unsatisfactory for the
protection of the individual's privilege against self-incrimination.

Despite the presence since 1968 of § 3501, the Government
had persistently declined to rely on it to avoid suppression of a
defendant's confession obtained in the absence of Miranda
warnings, even though the Court continued to reiterate that the
warnings were not themselves mandated by the Constitution.7

And, in Davis v. United States,8 Justice Scalia at oral argument 9

and in a concurring opinion, 10 expressed both anger and dismay
about the Government's refusal to rely on § 3501.

4 417 U.S. 433 (1974).
' 18 U.S.C. § 3501 (2000).
6 See S. REP. No. 1097 (1968), reprinted in 1968 U.S.C.C.A.N. 21112, 21124-
32 (stating purpose of section 3501 was to prevent the "rigid, mechanical"
exclusion from evidence of voluntary confessions based solely on police failure
to comply with the "inflexible requirements of the majority opinion in the
Miranda case").
7 See, e.g., New York v. Quarles, 467 U.S. 649 (1984) (overriding
considerations of public safety justified arresting officer's failure to provide
Miranda warning to accused prior to inquiring as to whereabouts of abandoned
weapon where accused was apprehended after a chase wearing an empty
shoulder holster); Oregon v. Elstad, 470 U.S. 298 (1985) (failure to advise
burglary suspect of Miranda rights initially did not preclude subsequent waiver
of rights when suspect made second incriminating statement after being properly
warned).
8 512 U.S. 452 (1994).
9 Transcript of oral argument in Davis v. United States, 1994 U.S. Trans. LEXIS
116, at *40-45.
10 Davis v. United States, 512 U.S. 452,462-65 (Scalia, J. concurring).

[Vol 17

2

Touro Law Review, Vol. 17, No. 1 [2000], Art. 23

https://digitalcommons.tourolaw.edu/lawreview/vol17/iss1/23



CRIMINAL LA W RULINGS

Justice Scalia's Davis viewpoint received a friendly
reception in the United States Court of Appeals for the Fourth
Circuit, a court fairly well populated by Federalist Society types
and viewed by many as the most conservative federal appellate
court in the nation. When the Government appealed the trial
court's suppression of Dickerson's confession but again did not
rely on § 3501, the court of appeals felt obliged to raise the issue
sua sponte. It co:ncluded that all of the "prophylaxis" talk in
Tucker and the cases which repeated it, meant a great deal and it
held that since Tucker and its progeny said that the Miranda
warnings were not constitutionally required, Congress could
supersede Miranda and that § 3501 was constitutional. 1

So what happened in the Supreme Court? And to the Chief
Justice in particular? As Justice Scalia points out in his Dickerson
dissent, 12 Rehnquist's opinion cannot be squared with Rehnquist's
own writings in Michigan v. Tucker 3 and with what was said
subsequently in New York v. Quarles14 and Oregon v. Elstad.15

And Justice Scalia is right. It can't. In fact, the Tucker-Quarles-
Elstad view of Miranda provided opponents of Miranda their best
argument for upholding § 3501.

On the other hand, supporters of Miranda, of which I am
one, argued that Tucker and its progeny were themselves
intellectually dishonest in concluding that the Miranda warnings
were not constitutionally required.' 6 We argued that the Miranda
warnings were constitutional mandates for several reasons. First,

i United States v. Dickerson, 166 F.3d 667 (4th Cir. 1999) (holding that § 3501

legislatively overruled Miranda and restored the voluntariness test for
admissibility of criminal confessions in federal court), rev'd, 120 S. Ct. 2326
(2000).
12 Dickerson, 120 S. Ct. at 2337-43 (Scalia, J., dissenting).
13 417 U.S. 433 (1974).
14 467 U.S. 649 (1984) (overriding considerations of public safety justified
arresting officer's failure to provide Miranda warning to accused prior to
inquiring as to whereabouts of abandoned weapon where accused was
apprehended after a chase wearing an empty shoulder holster).
"470 U.S. 298 (1985) (failure to advise burglary suspect of Miranda rights did
not preclude subsequent waiver of rights when suspect responded to unwarned
yet uncoercive questioning by police).
16 William E. Hellerstein, The Miranda Wars Reopen: Border Skirmish or Major
Conflagration? 4 BLS LAW NOTES 7 (1999); Charles S. Weisselberg, Saving
Miranda, 84 CORNELL L. REv. 109 (1998).

2000
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Chief Justice Warren's opinion in Miranda said as much.17

Second, if the warnings were not constitutionally grounded, the
States could not be required to comply with Miranda. Not only
had no state court ever taken that position, the Rehnquist Court, in
Withrow v. Williams,18 had sustained a state defendant's federal
habeas corpus petition because his conviction had been based on a
confession obtained without Miranda warnings, a remedy that is
only available when the federal constitution has been violated and
state law must recede because of the Supremacy Clause.' 9

Justice Douglas' dissent in Michigan v. Tucker2" made
many of these arguments. And, Chief Justice Rehnquist's
Dickerson opinion reads much like that dissent. So how explain
the Chief Justice's turn of mind? Here's where the fun begins.
Several views have been offered:

Professor Stephen Saltzburg of George Washington
University Law School has opined that Associate Justice Rehnquist
would have voted to uphold § 3501 but Chief Justice Rehnquist
has increasingly assumed a leadership role and that he did not want
to see three decades of Miranda jurisprudence going up in smoke.
Also, the Chief Justice is comfortable with Miranda and believes
that the police can live with it. Linda Greenhouse, the New York
Times Supreme Court Reporter, focused on Rehnquist's reliance in
part on City of Boerne v. Flores,2 1 the 1997 decision that

17 In Michigan v. Tucker, 417 U.S.433 (1974), Justice Rehnquist had focused on
Chief Justice Warren's statement in Miranda that the Constitution did not
mandate "adherence to any particular solution." Id. at 444 (quoting Miranda,
384 U.S. at 467). However, Justice Rehnquist omitted the remainder of the
quoted passage from Miranda which authorized a departure from the required
warnings only if they were replaced by alternatives that were equally effective.
As Justice Brennan urged in a memorandum to Chief Justice Warren, the Court
should allow the states a degree of flexibility so as to cushion the impact of the
decision. That memorandum, whose message Warren embraced, made it clear
that the warnings specified in Miranda were minimum constitutional
requirements. See Weisselberg, Saving Miranda, 84 CORNELL L. REV. at 123-
25.
18 507 U.S. 680 (1993).
19 U.S. CONST. art. VI, cl. 2, provides in pertinent part that, "[t]his Constitution

and the laws of the United States which shall be made in pursuance thereof...
shall be the supreme law of the land.... ." Id.
20 417 U.S. at 461-66.
21 521 U.S. 507 (1997).

166 [Vol 17

4

Touro Law Review, Vol. 17, No. 1 [2000], Art. 23

https://digitalcommons.tourolaw.edu/lawreview/vol17/iss1/23



CRIMINAL LAW RULINGS

overturned the Religious Freedom Restoration Act 22 which, to her,
meant that Rehnquist was solidifying the Court's institutional
position by letting Congress know who's in charge when it comes
to having the final say as to the meaning of the Constitution.23

There is much to be said for both of these speculations. I
offer a third which, meaning no disrespect, is a tad more cynical.
And that is, even as Chief Justice, had Rehnquist had the votes, he
would have dumped Miranda and followed his Tucker theme,
which was no fly-by-night affair. But having only two votes to
dump Miranda, Scalia and Thomas, he chose the high road and
wrote the truth about Miranda that most of us who were around
when it was decided understood it to hold. Thus, he turned the
defeat of his own crabbed view of Miranda into a carpe diem-
statesmanlike reaffirmance of a constitutional landmark while, at
the same time, adding, as frosting on the cake, the institutional
strengthening of the Supreme Court's role in our constitutional
framework, in the tradition of the great Chief Justice, John
Marshall. The only one who need not speculate on the Chief
Justice's turnabout is the Chief Justice himself. But, I do not think
we'll be hearing from him on this subject in the near future.

II. SEARCHES AND SEIZURES

From the defense side of the aisle, this was a remarkably
pleasant Fourth Amendment year. Of the four decisions
rendered,24 law enforcement won only one.

In Bond v. United States,25 the Court held that a border
patrol agent's manipulation of the defendant's luggage in an
overhead rack on the bus in which he was a passenger violated the
Fourth Amendment.

26

22 42 U.S.C. § 2000bb (1994).
23 Linda Greenhouse, A Turf Battle's Unlikely Victim, N.Y. TIMES, June 28,
2000 at Al.
24 Bond v. United States, 120 S.Ct. 1462 (2000); Florida v. J.L., 120 S. Ct. 1375

(2000); Illinois v. Wardlow, 120 S. Ct. 673 (2000); Flippo v. West Virginia, 528
U.S. 11, 120 S. Ct. 7 (1999).
25 120 S. Ct. 1462 (2000).
16Id. at 1463.

2000
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the right to make one of those choices. 156 Rehnquist explained that
even after prior convictions have been held admissible for
impeachment, the prosecution might decide not to risk using them
if the case appears to be going well. 157  He maintained that the
rule sought by the defendant would "short-circuit" the
prosecution's decisional process.'58 Also, it would be inconsistent
with Luce v. United States,159 which held that a defendant who
decides not to testify after an unfavorable ruling on the
admissibility of priors may not appeal the ruling after
conviction. 160

Justice Souter, joined in dissent by Justices Stevens,
Ginsburg, and Breyer, argued that the majority's conclusion was
unprecedented and in disregard of the rules of evidence and the
reasonable objectives of a trial. 16 1 First, he pointed out that in
Luce, the defendant did not take the stand and therefore the Court's
decision turned on the practical realities of appellate review;
without the defendant's testimony, the Court would have had to
speculate on whether the trial judges ruling was harmless error. 162

Secondly, Luce was not a waiver case; it merely articulated the
incapacity of an appellate court to assess the significance of a
ruling to a defendant who did not testify. 63 Third, the Court's
reliance on the "common sense" rule that a party who introduces
evidence cannot complain on appeal is not based on common sense
when the party has opposed its admission and only seeks to
mitigate its effect; basic procedure assumes the right to mitigate in
the face of erroneous rulings.164

Finally, allowing the defendant to preemptively admit the
evidence promotes fairness without depriving the Government of
anything to which it is entitled; on the other hand, if the defendant
says nothing, the jury may infer that the defendant intended to

156 Id. at 1853-54.
'57 Id. at 1854.

15 8 Id.
"9 469 U.S. 38 (1984).
"0 Ohler, 120 S. Ct at 1854.
161 1i. at 1855 (Souter, J., dissenting).
162 Id. at 1855 (Souter, J., dissenting).
163 Id. at 1855-56 (Souter, J., dissenting).

'64 Id. at 1856 (Souter, J., dissenting).

[Vol 17
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CRIMINAL LAW RULINGS

mislead. But if she does advert to the prior conviction, the
erroneous ruling is insulated from review.' 65

Defense attorneys in federal trials now face a very difficult
choice, perhaps even more difficult than that resulting from
Portuondo v. Agard.166 Many factors will influence the decision as
to whether a defendant should take the stand. That the prosecutor
may avail herself of the generic tailoring argument in summation
may not, under a totality of circumstances, keep the defendant off
the stand. However, given the prevalence of motions in limine as
to the admissibility on cross examination of prior convictions,
defense counsel will have to face quite regularly the painfully
difficult choice of whether to take the sting out of the defendant's
prior convictions or waiving a viable attack on the court's decision
to allow them to be used in the first place.

Both cases clearly display the Supreme Court's willingness
to allow the prosecution to place extra fingers on the scale of
justice. A result in favor of the defendant in both Portuondo and
Ohler would cost the Government nothing. In the Portuondo
context, the Government's "tailoring" concerns can be raised
easily on cross-examination. In the Ohler context, the government
always can place before the jury all of the defendant's prior
convictions which it is legitimately entitled to use. All that it
would have lost had the Court reversed Ohler's conviction would
have been the right to use the illicit windfall afforded it by a trial
judge's erroneous in limine ruling on the admissibility of some or
all of a defendant's prior convictions to impeach his or her
credibility.

VI. THE EXPOS"TFACTO CLAUSE 167

The Court decided three Ex Post Facto Clause cases.' 68

One, Carmell v. Texas, 169 is of particular significance in New York

165 Id. at 1857-58 (Souter, J., dissenting).

6 529 U.S. 61, 120 S. Ct. 1119 (2000).
167 U.S. CONST., art. I, § 10, states in pertinent part: "No state shall.., pass

any... ex post facto law... ." Id.
168 Johnson v. United States, 120 S. Ct. 1795 (2000); Carmell v. Texas, 120 S.

Ct. 1620 (2000); Garner v. Jones, 120 S. Ct. 1362 (2000).
169 120 S. Ct. 1620.

2000
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because it effectively overrules the New York Court of Appeals'
decision in People v. Hudy. 170 Both Hudy and Carmell involved
sex crimes against minors, and both involved a change in the rules
with respect to corroboration evidence necessary to convict.' 7 1 In
Carmell, the defendant was convicted of various offenses,
including sexually assaulting his stepdaughter when she was
between the ages of fourteen and eighteen.1 2 At the time of the
crimes, Texas law allowed a conviction that was based on the
uncorroborated testimony of the victim of the sexual offense if the
victim made "fresh outcry," i.e. by informing any person, other
than the defendant, within six months of the date of the offense.
However, where the victim was under fourteen, the "fresh outcry"
was not required. 73 Subsequent to the dates of the defendant's
alleged offenses, the Texas statute was amended to eliminate the
"outcry" requirement for victims under the age of eighteen. 174 The
Supreme Court held that the State's reliance on the post-offense
amendment to obtain the defendant's conviction violated the Ex
Post Facto Clause.1 75  The Court split five-to-four, with Justice
Stevens writing for the majority; he was joined by Justices Scalia,
Thomas, Souter, and Breyer. Justice Ginsburg wrote the dissent-
one of those rare events in which she was in the unusual company
of the Chief Justice and Justices O'Connor and Kennedy.

The majority held that the Texas statute, as amended,
violated the Ex Post Facto Clause because it altered the legal rules
of evidence and allowed the receipt of less or different testimony
than the law required at the time of the commission of the offense

170 73 N.Y.2d 40, 535 N.E.2d 250, 538 N.Y.S.2d 197 (1988). The Court of

Appeals held that "The Ex Post Facto Facto Clause of the United States
Constitution does not require that a defendant be tried under the corroboration
rules that existed at the time his alleged crimes were committed. 73 N.Y.2d at
44-45.
171 See Carmell, 120 S. Ct. at 1624-26; Hudy, 73 N.Y.2d at 44-45.
172 Carmell, 120 S. Ct. at 1624.
173 TEX. CODE CRIM. PROC. ANN., art. 38.07 (Vernon 1983).
174 TEX. CODE CRIM. PROC. ANN., art. 38.07, as amended by Act of May 29,
1993, 73d LEG., REG. SESS., ch. 900 § 12.01, 1993 TEX. GEN. LAWS 3765, 3766,
and Act of May 10, 1993, 73d LEG., REG. SESS., ch. 200, § 1, 1993 TEX. GEN.
LAWS 387, 388.
175 Carmell, 120 S. Ct. at 1632-34.

190 [Vol 17
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in order to convict the defendant.' 76 The issue before the Court
turned on whether the Texas statute as amended was a sufficiency
of evidence rule or a witness competency rule. The state courts
and Justice Ginsburg in her dissent, relied on Hopt v. Territory of
Utah,177 an 1884 decision which upheld the retrospective
application of a 'witness competency statute that allowed the
prosecution to present the testimony of witnesses who had been
convicted of felonies.

Justice Stevens stated that the Texas statute could not be
read as a witness competency statute. First, it began with the
words "a conviction.., is supportable," and a different Texas
statute dealt with the competency of witnesses. Secondly, rules
reducing the quantum of evidence "will always" run in the
prosecution's favor," and directly implicate "elements of
unfairness and injustice in subverting the presumption of
innocence." 178 On the other hand, rules relaxing prior restrictions
on witness competency do not always favor the prosecution. 79

Carmell is an important Ex Post Facto Clause decision. In
the seminal case of Calder v. Bull,' 80 Justice Chase stated that the
proscription againsit ex post facto laws applied to four categories of
ex post facto criminal laws: (1) a law that criminalizes conduct that
was legal before enactment of the law; (2) a law that aggravates a
crime, or makes it greater than when committed; (3) a law that
increases the punishment for a crime after the date of its
commission, and (4) a law that alters the legal rules of evidence,
and receives less or different testimony that facilitates conviction
of the offender. 181 The U.S. Government, appearing as amicus
curiae in Carmell, argued that the fourth category was not viable
and should be abandoned. It maintained that neither Blackstone
nor ex post facto clauses in Ratification-era state constitutions
mention the fourth category and thus Justice Chase got it wrong.

176 Id. at 1631. "The [Texas law] is unquestionably a law 'that alters the legal

rules of evidence, and receives less, or different, testimony, than the law
required at the time of the commission of the offense, in order to convict the
offender."' Id. (quoting Calder v. Bull, 3 U.S. 386, 390 (1798).
177 110 U.S. 574 (1884).
"' Carmell, 120 S. Ct. at 1640.
179 id.
IS0 3 U.S. 386 (1798).
18. Calder, 3 U.S. at 391).
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Justice Stevens pointed out that to accept the Government's
argument would require the Court to also abandon the third
category because it too was not mentioned in those sources. 18'

In the second Ex Post Facto Clause case, Garner v.
Jones,183 the Court held that a Georgia law adopted in 1985
permitting an extension of the intervals between parole
considerations did not constitute an ex post facto law if applied
retrospectively. 184 By a six-to-three vote, in a majority opinion
written by Justice Kennedy and joined by Chief Justice Rehnquist,
Justices O'Connor, Thomas, and Breyer, the Court based its ruling
on the fact that there was no record evidence that suggested that
there is a significant risk of prolonging the incarceration of
inmates."' 185 The Court felt secure in its conclusion because "the
statutory structure, its implementing regulations, and the Parole
Board's unrefuted representations regarding its operations do not
lead to the conclusion" that there will be an increase in the length
of incarceration.'

86

Justice Souter dissented and was joined by Justices Stevens
and Ginsburg. He disagreed with the majority's assessment of the
risk to which inmates were exposed, arguing that Georgia officials
not only had given the courts insufficient information as to the
actual working of the new parole regime, they had affirmatively
resisted discovery.187 He also detailed ways in which the system
could operate to prolong incarceration.188

The third Ex Post Facto Clause case, Johnson v. United
States,189 raised the question of whether a federal district court is
authorized to impose an additional term of supervised release
under 18 U.S.C. § 3583 (h) after an individual was reimprisoned
for violating the terms of the initial supervised release. The
Court, with Justice Souter writing for an eight member majority,
held that Congress so intended and that as thus construed there was

182 Carmell, 120 S. Ct. at 1634-36.
183 120 S. Ct. 1362 (2000).
184 Garner, 120 S. Ct. at 1367-70.
85 Id. at 1369-71.

116Id. at 1369.
187 Id. at 1373-75 (Souter, J., dissenting).
188 Id. at 1374, n.3 (Souter, J., dissenting).
189 120 S. Ct. 1795.

'90 Johnson, 120 S. Ct. at 1800-02.

[Vol 17
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no Ex Post Facto Clause issue because the penalties imposed upon
revocation of supervised release qualify as punishment for the
original offense. 191

VII. HABEAS CORPUS

The Court decided several important habeas corpus cases
but time constraints limit my discussion considerably. Two cases
meriting discussion were each entitled Williams v. Taylor but
involved different petitioners. Both were capital cases and both
habeas petitioners prevailed - a remarkable event in its own right.

In Williams (Terry) v. Taylor192 the Court, for the first
time, had to interpret Section 2254 (d)(1) of the 1994 Antiterrorism
and Effective Death Penalty Act (AEDPA).' 93 Under section 2254
(d)(1), a federal court may not grant habeas corpus relief on the
basis of a claim adjudicated on the merits in state court unless the
state court adjudication "resulted in a decision that was contrary to,
or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United
States."

'1 94

The alignment of the Justices requires a scorecard. The
segment of the decision that sets forth the critically important
statutory interpretation discussion was authored by Justice
O'Connor and joined by the Chief Justice and Justices Kennedy,
Scalia, and Thomas. The segment that describes the background of
the case and the application of the statute to the facts was written
by Justice Stevens and joined by Justices O'Connor, Kennedy,
Souter, Ginsburg and Breyer.

The O'Connor majority held that a state court decision that
applies a correctly identified federal constitutional standard in a
reasonable way must be upheld even if it conflicts with a federal
court's interpretation of the same standard. 195 This majority made

'Id. at 1802-07.
192 120 S. Ct. 1495 (2000).
193 28 U.S.C. § 2254(d)(1) (1994 ed., Supp.III), gives the court authority to grant

a habeas corpus petition if the prior state court decision was either "contrary to,
or . . .an unreasonable application of, clearly established federal law." See
Williams, 120 S. Ct. at 1503-04.
194 Id.

'9' ld. at 1518-21.
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it clear that Congress did more to limit the availability of federal
habeas review than merely codify the standards of Teague v.
Lane.196  They concluded that the phrases "contrary to" and
"unreasonable application of' were intended by Congress to
establish two distinct exceptions to Section 2254 (d)'s general
prohibition on granting relief 197 Thus, a state court decision that is
"contrary to" clearly established Supreme Court precedent is one
in which the state court either (1) arrives at a conclusion opposite
to that reached by the Supreme Court on a question of law, or (2)
"confronts facts that are materially indistinguishable from a
relevant Supreme Court precedent and arrives at a result opposite
to ours."

'1 9 8

Justice O'Connor noted that prior to AEDPA, federal
habeas courts reviewed constitutional claims under a "plenary" or
"de novo" standard of review. 199 But she took issue with Justice
Stevens' view that Congress' enactment of AEDPA did not effect
prior habeas corpus law in this regard.2 °° She argued that Stevens
had failed "to give independent meaning to both the 'contrary to'
and "unreasonable application" clauses of the statute." 20' In her
view, under § 2254(d)(1)'s 'unreasonable application' clause, a
federal habeas court may not issue the writ simply because that
court concludes in its independent judgment that the relevant state-
court decision applied clearly established federal law erroneously
or incorrectly. Rather, that application must also be
unreasonable. The complexity of this issue merits quoting
Justice O'Connor's summarization in full:

In sum, § 2254(d)(1) places a new constraint on the
power of a federal habeas court to grant a state
prisoner's application for a writ of habeas corpus
with respect to claims adjudicated on the merits in
state court. Under § 2254(d)(1), the writ may issue
only if one of the following two conditions is

196 489 U.S. 288 (1989).
197 Williams, 120 S. Ct. at 1519-20.
9I/d. at 1519.

19 9 Id. at 1516-17.200Id. at 1518.
201 Id. at 1519.
202Id. at 1520-21.
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satisfied-the state court adjudication resulted in a
decision that (1) "was contrary to... clearly
established Federal law, as determined by the
Supreme Court of the United States," or (2)
"involved an unreasonable application of... clearly
established Federal law, as determined by the
Supreme Court of the United States." Under the
"contrary to" clause, a federal habeas court may
grant the writ if the state court arrives at a
conclusion opposite to that reached by this Court on
a question of law or if the state court decides a case
differently than this court has on a set of materially
indistinguishable facts. Under the "unreasonable
application" clause, a federal habeas court may
grant the writ if the state court identifies the correct
governing principle from this Court's decisons but
unreasonabty applies that principle to the facts of
the prisoner's case.203

One very important aspect of the O'Connor majority's
delineation of the "unreasonable application" standard is that it
disapproved a formulation that would have required a habeas
petitioner to show that all reasonable jurists would agree that the
state court acted unreasonably. Justice O'Connor observed that
such a standard, for which some support in prior decisions could be
found, "would tend to mislead federal judges because it focused
attention on a subjective, rather than an objective inquiry.
With regard to the phrase "clearly established Federal law, as
determined by the Supreme Court of the United States," the
majority stated that it refers to the holdings, as opposed to the dicta
of the Court's decisions as of the time of the relevant state court
decision.2 °5

As to Williams' own habeas claim, a majority coalesced
around those segments of Justice Stevens' opinion that held the
state court's decision was both "contrary to" and "involved and
unreasonable application of' the Court's Strickland20 6 standard

203 Williams, 120 S. Ct. at 1523.
204Id. at 1521-22.
205 Id. at 1523.
206 Strickland v. Washington, 466 U.S. 668 (1984).

2000

33

Hellerstein: Criminal Law Rulings

Published by Digital Commons @ Touro Law Center, 2000



TOURO LAW REVIEW

governing the Sixth Amendment's effectiveness of counsel
requirement.

20 7

Williams had been sentenced to death. On state post-
conviction review, the trial judge decided that defense counsel had
been ineffective by failing to investigate and present mitigating
evidence during the sentencing phase. The Virginia Supreme
Court reversed on the ground that even if counsel's performance
was subpar, the level of prejudice required to be shown under
Strickland had been raised by the Supreme Court's 1993 decision
in Lockhart v. Fretwell.20 8  The Fourth Circuit upheld that
determination. 20 9  The Stevens' majority rejected the idea that
Lockhart required, in addition to a Strickland-type prejudice
showing, a further inquiry into the fundamental fairness of
petitioner's trial.2t ° Stevens pointed out that Lockhart involved an
unusual situation in which a defendant-favorable decision that
counsel failed to invoke had been overruled by the time the habeas
claim reached the Supreme Court.2 1'

Williams (Michael Wayne) v. Taylor212 required the Court
to construe Section 2254(e)(2) of AEDPA,z13 which sharply limits
a habeas petitioner's ability to obtain a hearing on a claim the

207 Williams, 120 S. Ct. at 1512-13.
208 506 U.S. 364 (1993).
209 Williams, 120 S. Ct. at 1499-1503.
210Id. at 1512-15.
211 d. at 1512-13.
212 120 S. Ct. 1479.
213 28 U.S.C.§ 2254(e)(2) (1994 ed., Supp. III):

If the applicant has failed to develop the factual basis of a
claim in state court proceedings, the court shall not hold an
evidentiary hearing on the claim unless the applicant shows
that-
(A) the claim relies on-
(i) a new rule of constitutional law, made retroactive to cases
on collateral review by the Supreme Court, that was
previously unavailable; or
(ii) a factual predicate that could not have been previously
discovered through the exercise of due diligence; and
(B) the facts underlying the claim would be sufficient to
establish by clear and convincing evidence that but for
constitutional error, no reasonable fact-finder would have
found the applicant guilty of the underlying offense.
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factual basis for which was not developed in state court. In a
unanimous decision, written by Justice Kennedy, the Court held
that this provision does not apply unless there has been some fault,
amounting at least to a lack of diligence, on the part of the
petitioner or his attorney.E14

Section 2254(e)(2) provides that if the applicant has failed
to develop the factual basis of a claim in State court proceedings,
the court shall not hold an evidentiary hearing on the claim unless
certain conditions obtain.21 5 The state argued that the section
applies regardless of whether the petitioner is at fault in some way
for the failure of the factual basis for the claim to be developed. 216

The Cour rejected this "no-fault" reading of the statute,
stating that in its customary and preferred sense, 'fail' connotes
some omission, fault, or negligence on the part of the person who
has failed to do something,-- a no-fault rule would more logically
use the formulation "did not" than "has failed to."'217  Of
considerable importance is the Court's ultimate conclusion that the
purposes of AEDPA do not demand adoption of the state's no-fault
reading and that firtherance of comity, equity, and federalism does
not require that petitioners who exercise diligence in pursuing their
claims be treated the same as petitioners who do not. The Court
then determined that Williams could not be blamed for the
underdevelopment of the factual bases of two of his three claims,
those relating to juror bias and to prosecutorial misconduct.21 9

The interesting aspect of these two cases is the possibility
that the Court may be approaching habeas corpus a little more
progressively than its dismal record in recent years would lead one
to expect. However, I think it too early to tell if these two cases
warrant a feeling of greater comfort on the part of state defendants.
Nonetheless, it is refreshing to note that even this Supreme Court
finds some of the Fourth Circuit's habeas corpus jurisprudence
unpalatable.

214 Williams, 120 S. Ct. at 1488-90.
215 See supra note 213 and accompanying text.
2 6 Williams, 120 S. Ct. at 1489.
217 Id. at 1488.
21Sd. at 1490-91.
219 Id. at 1491-94.
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VIII. JURY REQUESTS

Well, here's a Fourth Circuit ruling that five Justices did
not find unpalatable, although it should have. In Weeks v.
Angelone,220 the Court held that the Constitution is not violated
when a trial judge simply redirects a capital jury's attention to a
specific paragraph of a constitutionally sufficient instruction in
response to a question regarding the proper consideration of
mitigating circumstances.221

In this capital case, the jury was given a pattern instruction
setting out the sentencing options and the two aggravating factors
alleged by the prosecution. The instruction said that at least one
aggravating factor had to be found beyond a reasonable doubt in
order for the death penalty to be imposed. After deliberating for a
time, the jury sent out a written question asking whether if it
believed that the defendant was guilty of at least one aggravating
factor, its duty was "to issue the death penalty" or to "decide (even
though he is guilty of one of the alternatives) whether or not to
issue the death penalty, or one of the life sentences? '222 Defense
counsel asked the court to tell the jurors that even if they found one
or both aggravators, they could still impose one of the life
sentences. The court refused, saying that it could not improve on
its previous instruction; it then referred the jurors to the relevant
paragraph in its original instruction.22 3

Chief Justice Rehnquist, writing for the majority, stated that
a jury is presumed to follow its instructions and is presumed to
understand a judge's answer to a question. 224 He emphasized that
Weeks' jury did not inform the court that after reading the relevant
paragraph of the instruction, it still did not understand its role. "To
presume otherwise," he said, "would require reversal every time a
jury inquires about a matter of constitutional significance,
regardless of the judge's answer."225

220 120 S. Ct. 727 (2000).
221 Weeks, 120 S. Ct. at 729.
222 Id. at 730-31.
223 Id.
224 Id. at 733.
225

id.
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In dissent, Justice Stevens, joined by Justices Souter,
Ginsberg, and Breyer, stated that the jury instructions on
mitigating evidence were ambiguous and could be read to mean
that a life term could be imposed only if the prosecution proved
neither aggravator.226 He emphasized that the language to which
the trial court referred the jury had to have been the source of the
confusion the jury wished to have dispelled. By failing to respond
with a "simple, clear-cut statement" that the jury had no obligation
to impose death after finding at least one aggravator, the trial judge
created a reasonable likelihood that the jurors believed that
obligation to be real.227 To Rehnquist's emphasis on the fact that
after receiving the judge's response, the jury asked no further
questions, Stevens pointed out that their failure to do so probably
reflected a belief that to do so would be disrespectful.228

Perhaps I am dense. Have we reached such depths about
the death penalty that it is asking too much to be relatively sure
that the decision to impose it has been properly arrived at by a
jury? As a general matter, even in a non-capital run of the mill
criminal case, is it the better practice to send a confused jury back
to their deliberations with nothing more than a repeat of the
instruction that caused them to inquire in the first place? I think
the Court here is wrong on the merits. But I think its willingness
to subscribe to the broad proposition that a trial judge need do no
more than was done here is an unwise, unnecessary, and far more
costlier proposition than would be a requirement that in such
circumstance, sore further explication by the court of its
instructions be provided.

226 Weeks, 120 S. Ct. at 735 (Stevens, J., dissenting).
227 Id. at 737 (Stevens, J., dissenting).
228 Id. at 737 (Stevens, J., dissenting).
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IX. INTERSTATE DETAINERS

Brief mention is warranted of New York v. Hill,229 primarily
because the case is from New York and the New York Court of
Appeals' decision 23 was reversed unanimously by the Supreme
Court. In other words, the Court of Appeals apparently missed this
one by a wide margin.

The issue was whether defense counsel's agreement to a
trial date beyond the time period required by Article III of the
Interstate Agreement on Detainers (IAD) bars the defendant from
seeking dismissal because his trial did not occur within the
specified time period.2 31 The Court of Appeals held that it did not.
Justice Scalia, writing for the Court, held that the defendant was
precluded.

Under Article III (a) of the IAD, a prisoner who is the
subject of a detainer filed by another jurisdiction may request that
the charges underlying the detainer be disposed of within 180
days.232 The statute contains a proviso that "for good cause shown
in open court, the prisoner or his counsel being present, the court
having jurisdiction of the matter may grant any necessary or
reasonable continuance." 233 If a prisoner is not brought to trial
within the 180-day time period, Article V(c) requires dismissal of
the charging document with prejudice. 234

Hill was an Ohio prisoner who was the subject of a detainer
filed by New York and he invoked his speedy trial rights under the
IAD. However, when the Rochester prosecutor proposed a trial
date that was beyond the 180 days, his attorney agreed. Later, Hill
moved for a dismissal of the indictment on the ground that the 180-
day period had run.235 The Court of Appeals held that something

229 528 U.S. 110, 120 S. Ct. 659 (2000).
230 People v. Hill, 92 N.Y.2d 406, 704 N.E.2d 542, 681 N.Y.S.2d 775 (1998).
231 The Interstate Agreement on Detainers 18 U.S.C. App. § 2 is codified in New

York in N.Y. CRIM. PROC. LAW § 580.20. It is a contract that 48 states and the
District of Columbia have entered into for the purpose of resolving one state's
outstanding charges against a prisoner in another state's custody. Hill, 120 S.
Ct. at 662.
232 N.Y. CRIM. PROC. LAW § 580.20 (McKinney 2000).
233 Hill, 120 S. Ct. at 662-63.
134 Id. at 663.
235 Id.
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more affirmative than counsel's acquiescence was required before
a prisoner could be deemed to have waived his IAD speedy trial
rights. 236

Justice Scalia observed that there are some fundamental
rights for which the defendant "must personally make an informed
waiver,, 237 and others that "may be effected by actions of
counsel., 238 This case did not involve a purported prospective
waiver of all protection of the IAD's time limits but merely
agreement to a specified delay in trial.239 He stated that "[w]hen
that subject is under consideration, only counsel is in a position to
assess the benefit or detriment of the delay to the defendant's
case.... Requiring express assent from the defendant himself for
such routine and often repetitive scheduling determinations would
consume time to no apparent purpose., 240 He also pointed out that
"by allowing the court to grant 'good cause continuances' when
either 'prisoner or his counsel' is present, the IAD contemplates
that scheduling questions may be left to counsel.",24 1

It appears that I have run out of time. It is not my fault; it
is the fault of the Supreme Court. This Term, the Court simply
gave us so much to discuss. It was a dynamic year for the Court
and it wasn't a bad year for the defense. In closing, I can state
only that this coming Term may be another big one insofar as
constitutional criminal procedure is concerned. Already, the Court
has agreed to hear four major Fourth Amendment cases,242

including urine testing for drugs of pregnant women in Charleston,
South Carolina's hospitals,243 not allowing a person enter his home

236 People v. Hill, 92 N.Y. 2d 406, 704 N.E.2d 542, 681 N.Y.S.2d 775.
237 Hill, 120 S.Ct. at 664.
238 Id.
239 id.

240 id.
241 Id. (emphasis in original).
242 See Ferguson v. City of Charleston, 186 F.3d 469 (41h Cir. 1999), cert.

granted, 120 S. Ct. 1239 (Feb. 28, 2000)(no. 99-936); Atwater v. City of Lago
Vista, 195 F.3d 242 (5 dh Cir. 1999), cert. granted, 120 S. Ct. 2715 (June 26,
2000)(no. 99-1408); Edmond v. Goldsmith, 183 F.3d 659 (7' Cir. 1999), cert.
granted, City of Indianapolis v. Edmond, 120 S. Ct. 1156 (Feb. 22, 2000) (no.
99-1030); Illinois v. McArthur, 304 Ill. App. 3d 395, 713 N.E.2d 93 (1999),
cert. granted, 120 S. Ct. 1830 (May 1, 2000) (no. 99-1132).
243 Ferguson, 186 F.3d at 473.
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while the police are awaiting the issuance of a search warrant.244 1

look forward to returning next year and discussing these and many
more cases that the Court will have decided. Hopefully, I will
have ample time to do justice to them.

244 McArthur, 304 Ill. App. 3d at 396-97.
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