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2007] WHAT MORE CAN WE DO? 807

drainage and erosion control, shared use paths and greenways,
landscaping and aesthetics, and traffic calming and management.94
The Romney administration also oversaw the creation of the Long-
Range Transportation Plan in 2006, a more than four-hundred page
document that outlines the state’s transportation objectives for the
next twenty years.95 The plan is based on several policies, among
them preserving existing infrastructure and enhancing
sustainability.”® The plan stresses an important Massachusetts
smart growth policy, Fix-It-First, which, incidentally, applies to
various areas other than transportation.”’ According to this policy,
transportation projects that preserve existing facilities will be
prioritized. In addition to saving money by rehabilitating existing
structures, “Fix-It-First can also be a way to enhance older
communities . . . rather than encouraging new growth in open and
undeveloped areas.”®

The transportation plan also emphasizes the concept of transit-
oriented development (“TOD”), which “seeks to promote increased
[mass] transit ridership by creating development around transit
centers, thereby reducing automobile dependence.” Suggestions
included in the plan include encouraging mixed-use development
around transit centers and making these areas more walkable.'®
The Transit-Oriented Development Infrastructure and Housing
Support Program, passed in 2004, provides one method through
which these goals can be promoted; it provides funding for such
projects as sidewalk improvements, bicycle facilities, housing
facilities, and parking areas located near mass transit stations.'*'
Chapter 40R, adopted in 2004, is another important tool used to

% MAss. HIGHWAY DEP’T, PROJECT DEV. & DESIGN GUIDE, TABLE OF
CONTENTS, http://www.vhb.com/mhdGuide/pdf/Table_of Contents_a.pdf. (last
visited Apr. 18, 2007).

%5 Mass. EXECUTIVE OFFICE OF TRANSP., THE COMMONWEALTH OF
MASSACHUSETTS LONG-RANGE TRANSPORTATION PLAN, available at
http://www eot.state.ma.us/downloads/longrangeplan/EOTFINALO11107.pdf
(last visited Apr. 18, 2007).

% Jd. at 2.

7 Id ativ.

* Id. at 70, 73.

” Id. at 189.

100 Id.

"' 1d. at 190.
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promote transit-oriented development: it encourages municipalities
to make zoning changes in order to encourage denser development
around transit stations, especially in suburban towns with
commuter rail stations.'®

The Massachusetts smart growth program also emphasizes
affordable housing. The Commercial Area Transit Node Housing
Program provides funds for housing developments in which at
least half of the units are affordable and which are located in
commercial areas or near transit stations.'” The MassHousing
Priority Development Fund has also allocated $25 million for
transit-oriented-design or smart growth developments and $22
million for mixed-income housing developments located near
transit stations.'®*

Other smart growth programs in Massachusetts include the
Governor’s Smart Growth Leadership Award program, the Priority
Development Fund, the Smart Growth Technical Assistance Grant
Program, regional “Smart Growth Seminars,” and an affordable
housing tax credit.'®

It should be noted that the recently elected Governor, Deval
Patrick, is also a supporter of smart growth. In his campaign
materials, he pledged that his administration

will make transportation policy a centerpiece of “smart
growth,” and will work with local governments and developers
on incentives to redevelop under-used parcels of land near
public transportation. [His administration] will work closely
with local and regional land trusts and other partners to protect
and manage natural areas and open space . . . 106

He reiterated this position in his 2007 State of the State Address.

192 MASS. EXECUTIVE OFFICE OF TRANSP., supra note 95, at 190-91,

19 Smart Growth Toolkit, supra note 91.

104 Mass. Hous. FIN. AGENCY, PRIORITY DEVELOPMENT FUND, available
at http://www.masshousing.com/portal/server.pt/gateway/PTARGS_0_210_410
_0_0_18/PDF_Brochure.pdf (last visited Apr. 18, 2007).

"9 Smart Growth Toolkit, supra note 91.

1% Deval Patrick on the Issues, Deval Patrick on Environment,
http://www.ontheissues.org/Governor/Deval_Patrick Environment.htm (last vis-
ited Apr. 24, 2007).
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G. Mississippi: Rebuilding After Katrina

Shortly after hurricanes Katrina and Rita hit the gulf coast in
2005, Mississippi Governor Haley Barbour established the
Commission on Recovery, Rebuilding and Renewal. As he noted,
“[t]hlios7 is a once-in-a-lifetime opportunity to rebuild the right way .

The Commission organized a weeklong planning workshop
called the Mississippi Renewal Forum.'” The charrette-style
planning event attracted local government officials, architects,
planners and other professionals, and community and non-profit
representatives.'” The result of these meetings was a series of
reports designed to guide the region’s redevelopment.''” The
reports address issues related to architecture, economic strategies,
regional and environmental planning, social problems, and
transportation. i

One of the more distinctive aspects of the Mississippi Renewal
Forum was that it adopted plans based on the SmartCode, a form-
based model zoning code “that incorporates Smart Growth and
New Urbanism principles.”!'? The SmartCode requires land to be

97 Governor Haley Barbour, The Mississippi Renewal Forum: From
Tragedy to Opportunity, Oct. 11, 2005, available at http://www.mississippi
renewal.com/info/governor.html.

108 57

19 14 ; Mississippi Renewal Forum, Governor’s Commission on Recovery,
Rebuilding and Renewal, http://www. mississippirenewal.com/info/people.html
(last visited Apr. 18, 2007). “Charrette” is a term used by architects and new
urbanists to describe a planning process that encourages creativity and
brainstorming by joining professionals with the public and other diverse
interests in workshops and open houses. The National Charrette Institute
suggests that charrettes should be at least four days long, include any interested
parties, and encourage collaboration by using feedback loops. See National
Charrette Institute, What is a Charrette?, http://www.charretteinstitute.
org/charrette.html (last visited Apr. 18, 2007).

"% Mississippi Renewal Forum, Current Ideas: Final Team Reports,
http://www.mississippirenewal.com/info/plansReports.html (last visited Apr. 18,
2007).

"' 1d. Specific reports were also created for eleven individual gulf coast
communities. /d.

"2 Miss. RENEWAL ForUM, GOVERNOR’S COMMISSION: RECOVERY,
REBUILDING, RENEWAL: CODES 2, available at http://www.mississippirenewal.
com/documents/Rep_Codes.pdf (last visited Apr. 18, 2007) [hereinafter
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mapped and divided into transects based on its character (natural,
rural, suburban, urban, urban center, or urban core). Planning
guidelines based on the building forms that are appropriate within
each transect are then shaped so as to guide development that will
preserve and enhance each transect’s character.'” Participants in
the Mississippi Renewal Forum felt that using a zoning code based
on building forms and land attributes, rather than a more traditional
system based on permitted uses and densities, would best
encourage the rebuilding of gulf coast communities in a manner
that would preserve their unique character:

Before the 2005 hurricane, the local character of coastal
Mississippi had already been compromised by “the long
hurricane”—the destructive development pattern known as sprawl.
Katrina wiped out much of the commercial sprawl . . ., allowing
towns to plan for better form, higher quality, and more green
space this time around . . . . The best way to do this is to code
future development according to the Transect.''*

Communities that participated in the Mississippi Renewal
Forum have taken several approaches to implementing the
SmartCode. In Long Beach and Pass Christian, for example, the
SmartCode will be established as a parallel zoning ordinance,
leaving the underlying use-based zoning in Place and allowing
developers to choose between the two systems.''* Other cities have
adopted SmartCode provisions that apply only to certain areas,

RENEWAL CODES]. See also MisS. RENEWAL FORUM, MODEL SMART GROWTH
DEVELOPMENT CODE FOR MIssISSIPPI GULF COAST CITIES AND COUNTIES,
available at http://www.mississippirenewal.com/documents/Rep_MSMaodel
Code.pdf (providing more detailed codes) [hereinafter MODEL SMART GROWTH
DEVELOPMENT CODE].

'3 RENEWAL CODES, supra note 112, at 3-4. The Mississippi Renewal
Forum Code Report also contains proposed statutory amendments to explicitly
authorize form-based and transect-based zoning. /d. at 23-25. Were they to pass,
Mississippi would become the second state (after California) to authorize this
type of planning.

" MODEL SMART GROWTH DEVELOPMENT CODE, supra note 112.

"5 Michael Newsom, L.B. Is Closer to SmartCode: Developers May be
Able to Choose, THE SUN HERALD (Biloxi, Miss.), Feb. 28, 2007; Michael A.
Bell, O.S. Holds SmartCode Workshop: Hearing to be Held Before Adoption,
THE SUN HERALD (Biloxi, Miss.), Feb. 1, 2007.
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such as downtowns and urban centers.''® In still other areas,
skepticism and inaction has delayed the adoption of any
SmartCode regulations.'"”

While supporting the new urbanist ideals of the Mississippi
Renewal Forum, the Governor’s Commission on Recovery,
Rebuilding and Renewal has also issued its own reports.''® As part
of its policy recommendations, the Commission created a list of
“Guiding Principles for Rebuilding the Mississippi Gulf Coast.”
The list emphasizes the importance of economic vitality,
environmental protection, the promotion of social and
intergenerational equity, high quality of life standards,
institutionalizing hazard resilience, preserving aesthetic and
historical resources, and encouraging public participation.''

Governor Barbour has also created a Comprehensive Plan for
Gulf Coast Housing,'™ and the Mississippi Department of
Transportation has developed a Gulf Coast Transportation
Recovery internet site to communicate transportation updates. 121

H. New Jersey: Emphasizing Building Rehabilitation

New Jersey’s smart growth program is coordinated by the
Office of Smart Growth, which promotes mixed-use development
in town centers, open space preservation, locating new facilities in

8 joshua Norman, Two Towns, One Bounds: SmartCode Consultant
Helping Gulfport, Pass Adopt System, THE SUN HERALD (Biloxi, Miss.) Jan. 29,
2007 (noting that Moss Point’s SmartCode applies only to its downtown area).

""" Tom Wilemon, Mayor Pushing Rebuilding Plan: Wants City to be
Eligible for Grants, THE SUN HERALD (Biloxi, Miss.), Dec. 16, 2006; Ryan
Lafontaine, Residents Fired up About Designs: City Leaders Are No-Shows at
Meetings, THE SUN HERALD (Biloxi, Miss.) June 28, 2006 (Waveland).

"8 THE GOVERNOR’S COMM’N ON RECOVERY, REBUILDING AND RENEWAL,
AFTER KATRINA: BUILDING BACK BETTER THAN EVER, available at
http://www.governorscommission.com/ (last visited Apr. 18, 2007) [hereinafter
AFTER KATRINA].

' Id. at 154.

120 Governor’s Office, Governor Barbour’s Comprehensive Plan for Gulf
Coast Housing (Sept. 21, 2006), http://www.governorbarbour.com/Recovery/
news/2006/sep/GHBcomprehensivehousingplan.htm.

12! Mississippi Department of Transportation, Gulf Coast Transportation
Recovery, http://www.gomdot.com/newsapp/transrecovery.aspx (last visited
Apr. 18, 2007).
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walkable areas, and redeveloping brownfield sites. The Office
coordinates the operations of other state agencies and works with
local governments and developers.'*

Like Delaware, New Jersey’s 2001 State Development and
Redevelopment Plan'> designates land as falling into one of five
planning areas: metropolitan, suburban, fringe, rural, or
environmentally sensitive.'*® These areas have been mapped,'?
and the growth policies associated with each area have been
comprehensively described in order to guide municipal planning.
Municipalities have further been instructed to include policy
statements concerning the state plan into their comprehensive
plans.126

A variety of state programs help to implement the state’s
smart growth policies, including the Main Street New Jersey
community assistance program, the Neighborhood Preservation
grant and loan program, the Neighborhood Revitalization Tax
Credit Program, several affordable housing assistance and
production programs, advisory programs on brownfields
redevelopment, community design and TDRs, and the Smart
Future Planning Grants program.'*” The smart growth policies and
programs also receive support form New Jersey’s recently elected
governor, Jon Corzine.'®

New Jersey’s Rehabilitation Subcode also plays an important
part in encouraging urban redevelopment and rehabilitating

122 Ben Spinelli, New Jersey Department of Community Affairs: Office of
Smart Growth, A Message from the Acting Executive Director, http:/www.nj.
gov/dca/osg/team/executivedirector.shtml (last visited Apr. 18, 2007).

12 Office of Smart Growth, New Jersey Department of Community
Affairs, New Jersey State Development and Redevelopment Plan,
http://l\zn;ww.nj.gov/dca/osg/plan/stateplan.shtml (last visited Apr. 18, 2007).

id.

125 New Jersey State Planning Commission, Policy Map of the New Jersey
State Development and Redevelopment Plan, http://www.nj.gov/dca/osg/plan/
stateplan/mapstateplan.shtml (last visited Apr. 18, 2007).

126 N.J. STAT. ANN. § 40:55D-28(b)(14)(d) (West Supp. 2006).

127 N.J. DEP’T OF CMTY. AFFAIRS, PROGRAMS BOOK 17, 22, 24, 39-41
(20006), available at http://www .nj.gov/dca/programsbook/06programsbook.pdf.

12 Tnterview by New Jersey Future with Jon Corzine, Governor-Elect of
New Jersey (2005), available at http://www .njfuture.org/index.cfm?ctn=9t45e
1030v9g&emn=5u92y86g2h42 & fuseaction=user.item& Thisltem=516.

HeinOnline -- 16 Widener L.J. 812 2006-2007



2007] WHAT MORE CAN WE DO? 813

housing stock. Many state building codes target new construction
and require rehabilitation projects to bring older buildings up to
current codes, which may discourage developers from investing in
older properties which remain safe and viable. In many cases,
technical requirements for new structures simply cannot be met by
renovating older buildings.'” Developers may also be hesitant to
begin rehabilitation projects given the difficulty to predict the cost
of bringing properties up to code, and developers may view
requirements that do not affect safety as penalties. To address these
problems, the Rehabilitation Subcode was developed to apply
specifically to redevelopment properties and to remove building
code impediments to their rehabilitation. Just a year after its
implementation, construction indicators showed that rehabilitation
rates had increased, especially within urban areas.”” New Jersey
received the Innovation in Government Award for its subcode in
1998, and several other states have since adopted similar codes,
including Maryland, North Carolina, New York, Minnesota, and
Rhode Island."'

1. Oregon: A Leader in Smart Growth

Oregon has clearly been a leader in the development of
statewide land use planning programs, beginning in 1973 with the
creation of the Land Conservation and Development Commission
and the adoption of statewide planning goals. The fourteenth goal,
“[t]o provide for an orderly and efficient transition from rural to
urban land use[,]” requires local governments to create urban
growth boundaries (“UGBs”) to “identify and separate urbanizable
land from rural land.”*?> Oregon’s UGBs generally function

122 N.J. ADMIN. CODE § 5:23-6 (2007), available at http://www.nj.gov/
dca/codes/rehab/index.shtml.

B0 william M. Connolly, Rules That Make Sense—New Jersey's
Rehabilitation Subcode, available at http://www.state.nj.us/dca/codes/rehab/
pioneerart.shtml (last visited Apr. 18, 2007).

13! Raymond J. Burby et al., Encouraging Residential Rehabilitation with
Building Codes: New Jersey’s Experience, 72 J. AM. PLANNING ASS’N 183, 185-
86 (2006), available at http://www.planning.org/japa/pdf/JAP ABurby06.pdf.

132 "OR. STATEWIDE PLANNING GOALS & GUIDELINES, GOAL 14:
URBANIZATION (Apr. 28, 2006), available at http://www.lcd.state.or.us/LCD/
docs/goals/goal 14.pdf (Goal 14 was amended in 2005, but its basic requirements
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