'™ | TOURO UNIVERSITY Digital Commons @ Touro Law

JACOB D. FUCHSBERG LAW CENTER

Where Knowledge and Values Meet Center
Scholarly Works Faculty Scholarship
Spring 2001

Good Faith: Balancing the Right to Manage with the Right to
Represent

Suzanne Darrow-Kleinhaus
Touro Law Center, sdarrow-kleinhaus@tourolaw.edu

Follow this and additional works at: https://digitalcommons.tourolaw.edu/scholarlyworks

b Part of the Labor and Employment Law Commons

Recommended Citation
52 Lab. L. J. 10 (2001).

This Article is brought to you for free and open access by the Faculty Scholarship at Digital Commons @ Touro Law
Center. It has been accepted for inclusion in Scholarly Works by an authorized administrator of Digital Commons @
Touro Law Center. For more information, please contact Iross@tourolaw.edu.


http://www.tourolaw.edu/lawlibrary/
http://www.tourolaw.edu/lawlibrary/
https://digitalcommons.tourolaw.edu/
https://digitalcommons.tourolaw.edu/
https://digitalcommons.tourolaw.edu/scholarlyworks
https://digitalcommons.tourolaw.edu/facultyscholarship
https://digitalcommons.tourolaw.edu/scholarlyworks?utm_source=digitalcommons.tourolaw.edu%2Fscholarlyworks%2F483&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/909?utm_source=digitalcommons.tourolaw.edu%2Fscholarlyworks%2F483&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:lross@tourolaw.edu

GooD FArTH:
BALANCING THE RIGHT
TO MANAGE WITH THE
RIGHT TO REPRESENT

By
SuzANNE DARROW=KLEINHAUS

Suzanne Darrow-Kleinhaus is a Visit-
ing Assistant Professor of Legal Meth-
ods atTouro College, Jacob D. Fuchsberg
Law Center where she teaches legal
writing, research, and analysis. Previ-
ously, she was an associate at Solomon
Richman Greenberg, a leading public
sector labor law firm in Lake Success,
New York. Professor Darrow-Kleinhaus
has also published in the area of fed-
eral preemption of state tort law as it
relates to government regulation of
medical devices.

©2001 Suzanne Darrow-Kleinhaus

10

{ or any employee on the receiving end
i.. ofaworkplace decision by management,
whether it be termination, reassignment, a
change in work schedule, or even the choice
of vending machines in the cafeteria, there is
no question but that the employer holds the
upper hand. This is the lot of the “at-will”
employee, who works at the will of the em-
ployer and can be fired at any time—for no
reason or any reason, as long as it is not an
illegal reason.! In contrast, the union em-
ployee, through collective bargaining, has
managed to gain some substantive job protec-
tions. Nevertheless, through reservation of
rights clauses, management control has re-
mained broad and far-reaching, with few if any
effective limits.

Under the common law, business owners en-
joy certain freedoms of action which are referred
to as management rights or prerogatives. These
prerogatives generally reflect the inherent right
of management to manage. They afford man-
agement the ability to control the enterprise by
directing its workforce, determining the means
and methods of operation, and, in short, exer-
cising all the rights necessary to effectively and
efficiently run the business. Recent decades,
however, have witnessed significant inroads into
these once unchallenged areas of management’s
domain. Collective bargaining agreements, state
and federal legislation, and arbitration have im-
posed restrictions on management’s previously
unfettered right to manage.? Still, it was the la-
bor relations acts with their stimulation of col-
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lective bargaining and the concomitant adop-
tion of collective bargaining agreements be-
tween management and labor that resulted in
the most significant restrictions on management
rights.” The adoption of bargained-for written
agreements irrevocably altered the nature of the
employment relationship between management
and labor and effectively removed it from the
indefinite realm of at-will employment.

By reducing the work relationship to a writ-
ing, a negotiated labor agreement places man-
agement and labor on equal footing under the
law. The status of contract replaces the nether
world of at-will for employees. And with the
recognition of a contractual relationship comes
the contractual obligation of good faith.

Management spokespersons generally take
the position that despite the collective bargain-
ing agreement, management retains the au-
thority it must have to successfully carry out
its function of managing the enterprise, refer-
ring to these rights as “residual” or “reserved”
powers.* Management maintains that “it need
not look to the collective bargaining agreement
to determine what rights it has reserved to it-
self, but should look to the agreement only to
determine what rights it has ceded away or
agreed to share with employees.” ® Still, to in-
sure that no mistakes are made as to the ex-
tent or nature of management’s rights, pro-
tective clauses are a widely used method of
preventing arbitrators from “interpreting
away” such rights.® Typically, such manage-
ment rights clauses reserve to management all
discretion to direct the workforce, manage the
company business, control production, frame
company rules, and a multitude of other su-
pervisory functions. Often a “savings clause”
is included to assert that management retains
all rights not specifically modified or restricted
by the contract and that the rights listed in
the agreement are not necessarily all inclusive.”

Labor, on the other hand, denies that
management’s rights are so broad as to encom-
pass everything not specifically allocated in the
collective bargaining agreement or otherwise
limited only by constitutional or statutory en-
actment. For example, while serving as Gen-

GOOD FAITH

eral Counsel of the United Steelworkers of
America, Arthur Goldberg asserted:

[The right to direct] is a recognition
of the fact that somebody must be
boss; somebody has to run the plant.
People can’t be wandering around at
loose ends, each deciding what to do
next. Management decides what the
employee is to do. However, this right
to direct or to initiate action does not
imply a second-class role for the
union. The union has the right to
pursue its role of representing the in-
terest of the employee with the same
stature accorded it as is accorded man-
agement. 'Io assure order, there is a
clear procedural line drawn; the com-
pany directs and the union grieves
when it objects. To make this desir-
able division of function workable, it
is essential that arbitrators not give
greater weight to the directing force
than the objecting force. *

For Justice Goldberg, management’s right
to direct its workforce did not imply some right
over and above labor’s right. Instead, he ar-
gued for the inherent equality of the parties
and urged arbitrators not to put their thumbs
on the scale in favor of management when
evaluating its actions with respect to labor. But
he neglected to identify for arbitrators the spe-
cific article within the agreement that they
should rely upon to preserve the balance be-
tween management and labor. The obligation
of good faith provides this vital balance. It
operates to limit management’s otherwise un-
fettered freedom to act and makes workable
what Justice Goldberg so perceptibly recog-
nized as “the desirable division of function”
between management and labor.

The notion that management should act in
good faith when it exercises discretion is not
new. Arbitrators routinely question the rea-
sonableness of a specific management action
and many arbitrators are reluctant to uphold
arbitrary or capricious managerial actions that
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adversely affect union members.? What is ab-
sent, however, is the consistent application of
good faith as a valid contractual limitation on
management’s reserved rights. For it is only
through the imposition of this obligation on
management in its exercise of discretion that
labor’s concessions are duly recognized and
the collective bargaining agreement is truly a
bargained-for exchange.

The obligation of good faith is well-recog-
nized in general contract law as an implied
term in every contract. This obligation is not
altered simply because the contract in dispute
is a collective bargaining agreement.'® The pre-
cept of good faith thus binds the public em-
ployer in the performance of its contractual
obligations as it does every party to a contract.
Consequently, arbitrators should not shirk
from applying the obligation of good faith in
the enforcement and performance of the pro-
visions of collective bargaining agreements.
They should act affirmatively and apply the
principles of good faith whenever called upon
to evaluate management behavior.

This paper will demonstrate that the obli-
gation of good faith is a valid contractual limi-
tation on management discretion. First, it will
show that this obligation is analogous to the
common law’s imposition of good faith con-
duct in exclusive dealings and requirements
contracts where discretion is reserved to one
party; second, that it is consistent with the ex-
pressed intent of the New York legislature in
its promulgation of the Taylor Law to “pro-
mote harmonious and cooperative relation-
ships between government and its employ-
ees...”; third, that it is consonant with the Tay-
lor Law’s statutory requirement of good faith
bargaining; fourth, that it is commensurate
with the union’s duty of fair representation;
fifth, that it is implicit in the basic contract
principles arbitrators generally apply in inter-
preting and enforcing collective bargaining
agreements; and finally, that the history of
decisions indicates that it is already well-rec-
ognized by hearing officers, arbitrators, and
judges although not clearly articulated as a
breach of the obligation of good faith. By ex-
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plicitly and conclusively recognizing bad faith
behavior as a breach of a contractual obliga-
tion, however, the delicate balance between
control and liberty in the collective bargain-
ing agreement will be assured.

T O PARTY

Fundamental Fairness

Courts often supply a term requiring both par-
ties to a contract to exercise what is called “good
faith” or “good faith and fair dealing.”'! This
duty is based on fundamental notions of fair-
ness and its scope varies according to the nature
of the agreement. Some conduct, such as sub-
terfuge and evasion, clearly violates the duty, even
if the actor believes his conduct to be justified. 2
But the obligation goes even further. Bad faith
may be overt or may consist of inaction. Hence,
the duty may not only proscribe undesirable con-
duct, but may require affirmative action as well.
Thus, a party may be under a duty “not only to
refrain from hindering or preventing the occur-
rence of conditions of the party’s own duty or
the performance of the other party’s duty, but
also to take some affirmative steps to cooperate
in achieving these goals.”"?

The phrase “good faith” is used in a variety
of contexts and its meaning can vary with the
context. In general, “good faith performance
or enforcement of a contract emphasizes faith-
fulness to an agreed common purpose and
consistency with the justified expectations of
the other party; it excludes a variety of types
of conduct characterized as “bad faith” because
they violate community standards of decency,
fairness or reasonableness.”’* While a com-
plete listing of types of bad faith is impossible,
Comment d to the Restatement Second of
Contracts § 205 identifies the following types
of behavior as illustrative of bad faith behav-
ior: evasion of the spirit of the bargain, lack of
diligence and slacking off, willful rendering of
imperfect performance, abuse of a power to
specify terms, and interference or failure to
cooperate in the other party’s performance. '
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The Restatement Second encourages courts
to apply reasoning from the Uniform Com-
mercial Code by analogy to other areas of con-
tract law. It does so in specific circumstances
by formulating general principles of contract
law based on or derived in part from rules
found in the Code. For example, the common
law’s adoption of good faith is based in good
part on the duty of

the UCC’s definition of good faith requiring
“honesty in fact in the conduct or transaction
concerned” ** as imposing “no duty to be kind,
or considerate, or make concessions in bargain-
ing” for purposes of contract between mer-
chants under Hlinois law. * Thus, in Digital
Equipment Corporation v. Unig Digital Technolo-
gies, Judge Easterbrook found that a manufac-

turer did not breach its

good faith imposed by
the Uniform Commer-
cial Code in § 1 -203.1°
Similarly, the common
law principle of uncon-
scionability borrows
from UCC § 2-302."7
Good faith is deemed
so important to the es-
sence of the bargaining
relationship under the
Uniform Commercial
Code that parties are
specifically prohibited COPR
from disclaiming “the

LIBERTY
BARGAI

IE DELICATE BALAN
BETWEEN CONTROL AND
THE COLLECTIVE
G AGREE!
Y BE PRESERVED BY
EXPLICITLY AND CONCLUSIVELY
BEHAVIOR AS A BREACH OF
ACTUAL OBLIGATION.

duty of good faith to a
CE computer distributor
when it refused to con-
tinue to recognize the
distributor’s addition of
the operating system to
computers as added
value®® because while
good faith “is a ringing
term,...there is no ab-
stract ‘duty of good
faith’ even in the law of
fiduciary obligations.”?’
Still, Judge Easterbrook
conceded that “some

NT CAN

FAITH

obligations of good
faith, diligence, reasonableness and care pre-
scribed by this Act....”"® This is in marked con-
trast to the Code’s general permissiveness
which typically permits parties to vary the ef-
fect of its provisions by agreement.'? It is also
in contrast to what has been referred to as “an
expanded concept of contract” whereby Article
2 has made contracts easier to form by reduc-
ing the formalities required for contract for-
mation.?® But despite the reduced formalities
required for contract formation,?! the addition
of “gap fillers” to supply terms in an agree-
ment that might otherwise fail of indefinite-
ness,?” and the expansive nature of contract to
mean the “total legal obligation which results
from the parties’ agreement,”* the Code none-
theless departs from its general principle that
parties are free to make their own contracts to
impose the non-dischargeable obligation of
good faith.

The Seventh Circuit, however, has taken a
somewhat less expansive view of the UCC’s re-
quirement of good faith. For example, it reads

GOOD FAITH

parts of the law create
discrete duties to do things in good faith; labor
law...creates a duty of good faith bargaining, but
even that branch of law does not require either
side to make concessions.”*®
Nevertheless, the Seventh Circuit recognized
that were it not for the doctrine of good faith,
one party to an agreement would be “at the
mercy” of the other, where the other party might
have “an incentive to exploit its leverage by re-
fusing to come to terms.”* In First National Bank
of Chicago, Judge Posner examined the conduct
of two parties to a loan agreement based on
two letter offers. The court reasoned that with-
out the implied condition of good faith bargain-
ing over the terms of the loan, the “commit-
ment letter, by making the loan conditional on
the working out of mutually satisfactory terms,
would have placed ATM at the mercy of the
bank and might have given the bank an incen-
tive to exploit its leverage by refusing to come
to terms so that it could pocket the fees set forth
in the fee letter without doing anything to earn
them.”*® While the court also pointed out the

13
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importance of such other factors as the
enterprise’s concern with its reputation and the
hope to gain future contracts as limits on op-
portunistic behavior, it was nonetheless the con-
tract doctrine of good faith performance that
“standardly applie[s] to cases in which the con-
tract requires that performance be to the satis-
faction of the paying party.”?!

Generally not one to belabor a point, Judge
Posner nevertheless continued to assess the role
of good faith in contractual obligations well be-
yond the usual rule. After stating that “a party
cannot withhold satisfaction in bad faith — that
is, cannot take the position that he is not satis-
fied when in fact he is,” the court advised that
“there is more to the doctrine.”* Good faith
“would also forbid the bank to insist on an un-
reasonable condition, or a condition it would
not have insisted on but for the siren song of
the fee agreement.”® At this point, the court
distinguished between the good faith obligation
during the negotiation phase and this obliga-
tion during the performance phase, conclud-
ing that while the duty of good faith is weak in
the formation stage of a contract, “if indeed it
can be said to exist at all there,” once a contract
is formed, “the duty of good faith performance
enters the picture and requires bargaining in
good faith over the terms left open by the origi-
nal contract; for that bargaining is a compo-
nent of the anticipated performance.”*

Thus, even assuming there is some merit in
the Seventh Circuit’s contention that good faith
does not require “kindness” in the bargaining
relationship, the duty of good faith nonethe-
less remains an integral requirement of per-
formance. There is no reason to depart from
this general contract obligation simply because
the contract in question is a collective bargain-
ing agreement. Rather, there is a compelling
reason to insist upon it. Where one party has
been given reserved discretion, the obligation
to exercise good faith is essential to ensure the
parties’ mutuality of obligation.

Requirements Contracts and Exclusive Dealings

Requirements-output contracts. In an appeal
of a requirements contract case, Judge Posner

14

posed the following question: “Is such a con-
tract essentially a buyer’s option, entitling him
to purchase all he needs of the good in ques-
tion on the terms set forth in the contract, but
leaving him free to purchase none if he wishes
provided that he does not purchase the good
from anyone else and is not acting out of ill will
toward the seller?”* Judge Posner identified this
as a fundamental question in the law of require-
ments contracts.

Courts are particularly willing to find that a
party has an obligation to exercise good faith
when that party has been given discretionary
power over one of the terms of the contract.*
Output and requirements contracts are lead-
ing examples of such contracts where the par-
ties perform with reserved discretion. In these
types of agreements, the parties have entered
into a contract for the sale of goods without
committing to purchase a specific quantity —
hence an undefined term and the concomi-
tant power of discretion.

Under an output contract, the seller’s duty
to deliver is determined by its output, as to
which the seller has some discretion. Under a
requirements contract, the buyer’s duty to pur-
chase is determined by its requirements, as to
which the buyer has some discretion. Unless
the parties have themselves agreed otherwise,
the court defines the obligation to maintain
output or requirements in terms of good faith.
Any reduction in output or requirements, in-
cluding a reduction to zero, must be made in
good faith.*” Thus Judge Posner writing for the
Seventh Circuit in Empire Gas Corporation v.
American Bakeries, Co., held that where a com-
pany never ordered any of the equipment con-
templated in a requirements contract with its
supplier, the “Illinois courts would allow a
buyer to reduce his requirements to zero if he
was acting in good faith.”*® Hence a buyer
could be found not to have breached its agree-
ment to buy approximately 3000 fuel conver-
sion units, even though it never purchased a
single unit, if it did so in good faith.

The issue then was whether the buyer had
acted in good or bad faith when it reduced its
requirements to zero. In assessing the buyer’s

LABOR LAW JOURNAL
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“faith” and determining whether it be “bad”
or “good,” Judge Posner oftered clarification
by example for a term which he recognized as
having no “settled meaning in law” but rather
is something of a “chameleon.”® He suggested
that the buyer was

clearly... acting in bad faith if during
the contract period it bought propane
conversion units from anyone other
than Empire Gas, or made its own
units, or reduced its purchases because
it wanted to hurt Empire Gas (for ex-
ample because

initial question, a “buyer cannot arbitrarily de-
clare his requirements to be zero” because the
essential element of good faith prevents him,
acting as a monitor on his behavior.*!
Exclusive Dealing Relationships. Exclusive
dealing agreements are another example of
contracts that call for the exercise of one party’s
discretion where courts have often supplied a
term calling for “best” or “reasonable” efforts.**
Although the scope of this duty is no better
defined than that of the duty of good faith, Pro-
tessor Farnsworth has noted that “it is clear that
the duty of best efforts is more onerous than
that of good faith.”*

they were com-
petitors in some
other market).
Equally clearly, it
was not acting in
bad faith if it had
a business reason
for deciding not
to convert that was
independent of

A VALID C{
ITATION

LEl

the terms of the BARGAINING AGREEMEN
REMAINS A TRULY BARGAINED™
FOR EXCHANGE,

contract or any
other aspect of its
relationship with
Empire Gas, such

LY THE CONSISTENT
APPLICATION OF GOOD FAITH AS

In exclusive dealing
agreements, courts have
often implied a term call-
ing for the parties’ best
efforts. The leading
common law case 1s Wood
v. Lucy, Lady Duff-Gordon
where Cardozo, writing
for the New York Court
of Appeals, supplied a
term calling for Wood to
use his best efforts to
market her fashions.*
Here, the rights granted
Wood were an exclusive

as a drop in the

demand for its bakery products that
led it to reduce or abandon its fleet of
delivery trucks. A harder question is
whether it was acting in bad faith if it
changed its mind about conversion for
no (disclosed) reason.*"

The court’s reliance on an examination of
conduct to determine good or bad faith is re-
vealing. It acknowledges that such a determi-
nation must be made on a case-by-case basis,
and even more important, it shows that there is
no one set defiition of good or bad faith but
rather it is relative to the circumstances and the
parties. Yet despite the difficulty in making the
assessment, the role of good faith cannot be
ignored. As Judge Posner finally answered his

GOOD FAITH

privilege, preventing
Lady Duff-Gordon from further activity and
from granting rights to others. Because her sole
compensation depended entirely on Wood’s
efforts, the court supplied a term requiring that
he use “reasonable efforts to bring profits and
revenues into existence.”*’

An exclusive dealing relationship, therefore,
is a continuing, highly interdependent ar-
rangement where one of the parties’ perfor-
mance involves some degree of discretion.
Such agreements can include contracts for the
sale of goods and contracts of real estate bro-
kers.* The common denominator in all such
agreements 1s that they convey “exclusive”
rights. Conversely, courts will not supply a re-
quirement of best efforts where the rights given
are not exclusive because in that case the
grantor of those rights does not disqualify it-

135
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self from further activity or from granting
rights to others.*” Moreover, even if the rights
given are exclusive, the courts will refrain from
requiring best efforts if “the grantor’s remu-
neration 1s a fixed sum.”*8

Collective Bargaining Agreements. Like
requirements-output contracts, labor contracts
in the form of collective bargaining agreements
reserve discretion to one party to the bargain
in the nature of management rights provisions.
Generally, such clauses reserve to management
the rights not specifically allocated to either
management or labor within the four corners
of the collective bargaining agreement.*

Management rights clauses vary widely in
form and content. Some may provide simply
that “all normal prerogatives of management
shall be retained by the Company except as
specifically limited or abridged by the provi-
sions of this Agreement.”*® In contrast, others
provide exquisite detail, stating specific pow-
ers to be exercised by management while not-
ing that “this enumeration [is] merely by way
of illustration and not by way of limitation.”!

This “reserved rights” doctrine has been the
topic of much debate. It has been challenged
on the basis of the reasonableness of the spe-
cific management right and the equitable ex-
ercise of that inherent right.> It is not surpris-
ing, therefore, that the implied obligation of
good faith features prominently in the debate.
As Arbitrator Sidney Wolff has commented:

[W]hile management has the right to
manage subject to the contractual
limitations, is there not implied — if
not expressed — the requirement that
management will exercise that right
in good faith...

Management may subcontract, for ex-
ample, but is it not to do so in good
faith depending on the needs of its
business rather than from an intent
merely to take work away from its
unionized employees, to cause them to
lose their jobs, to demoralize them —
all to the end of destroying the union?

16

Allwill agree that it is an obligation of
a party to a contract not to enter upon
a course of conduct the effect of which
is to avoid performance under that
contract and to render it null and void.
This is well settled in ordinary con-
tract law. How much more applicable
is it to a labor contract intended to
maintain a proper stable working re-
lationship between a company, its
employees, and the union! **

Arbitrator Wolf would agree, therefore, with
Justice Goldberg in recognizing the need for
reciprocity between management and labor in
order for the relationship to endure success-
fully. However, Arbitrator Wolf recognizes that
it is the duty of good faith in the discharge of
management’s discretion that maintains the
balance. Management’s obligation of good
faith can be inferred from Justice Goldberg’s
words when he noted that labor’s ability to ac-
cept management’s right to manage “without
question depends on equally clear acceptance
by management of the view that the exercise
of these rights cannot diminish the rights of
the worker and the union.”® Only the exer-
cise of good faith in the execution of its discre-
tion would ensure that labor is not placed in a
position inferior to management.

Not only do collective bargaining agree-
ments contain a term reserving discretion to
one party to the bargain in the form of man-
agement rights clauses, but they involve an
element of exclusivity as well. Like the com-
mon law’s “exclusive dealing” relationship,
management and labor in the public sector are
involved in a continuing, highly interdepen-
dent arrangement where one of the parties’
performance involves some degree of discre-
tion. Courts have required a party’s “best” or
“reasonable” efforts in such a situation.”® No
less should be demanded when the contract is
a labor contract. No less is demanded of la-
bor when it exercises exclusivity. In Vaca v. Sipes,
the United States Supreme Court recognized
that a union’s exclusivity as a bargaining agent
brought with it the concomitant duty “to exer-

LABOR LAW JOURNAL
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cise its discretion with complete good faith and
honesty, and to avoid arbitrary conduct.”

Management’s exclusivity in the public sec-
tor comes as a result of its freedom from the
obligation to negotiate its management pre-
rogatives. Whereas the Taylor Law requires
public employers to bargain with labor over a
mandatory subject of negotiation in good faith,
there is no such requirement for non-manda-
tory subjects.”” A party may decline to negoti-
ate about such a subject without violating a duty
to negotiate in good faith.”® Management pre-
rogatives are considered such non-mandatory
subjects of bargaining.*® For example, the cre-
ation and filling of new positions is a manage-
ment prerogative and not mandatorily nego-
tiable.® Similarly, a demand restricting
changes in managerial policies which may
impact on terms and conditions of employ-
ment is nonmandatory, although the impact
of such policy changes is a mandatory subject
of negotiation.®® Many if not most of
management’s operating decisions, therefore,
fall within the purview of its management pre-
rogatives and would appear not to be subject
to any limitation. Surely a management with
absolute discretion was not the result the New
York State legislature intended from its efforts
to harmonize the employer-employee relation-
ship by promulgation of the Taylor Law.

THE TAYLOR LAW

Statutory Requirement of
Good Faith Bargaining

In enacting article 14 of the Civil Service Law
and the Public Employees’ Fair Employment
Act (“Taylor Law”),? the New York State legis-
lature declared that “it is the public policy of
the state.... to promote harmonious and coop-
erative relationships between government and
its employees....”%* This “harmonious and co-
operative relationship” was based in large part
on the granting to employees of the funda-
mental right to “form, join and participate in,
any employee organization of their own choos-
ing.”® Further, public employees were granted

GOOD FAITH

the right “to be represented by employee or-
ganizations to negotiate collectively with their
public employers in the determination of their
terms and conditions of employment, and the
administration of grievances arising thereun-
der.”® The sincere hope was that by giving
government employees collective bargaining
rights, the pressures that led to strikes would
be averted.?® The provision for employee rep-
resentation and the imposition of mutual ob-
ligations on both parties to the collective bar-
gaining relationship can be viewed as an ex-
pression of the legislature’s intent to equalize
the bargaining relationship.

Similarly, the Taylor Law’s requirement that
public employers negotiate with unions over
“wages, hours and other terms and conditions
of employment” in “good faith” is another in-
dication of the legislature’s intent to balance
the power between employees and employers.
The Civil Service Law defines collective nego-
tiations as “the performance of the mutual
obligation of the public employer and a rec-
ognized or certified employee organization to
meet at reasonable times and confer in good
faith with respect to wages, hours, and other
terms and conditions of employment, or the
negotiation of an agreement, or any question
arising thereunder, and the execution of a writ-
ten agreement incorporating any agreement
reached if requested by either party, but such
obligation does not compel either party to
agree to a proposal or require the making of a
concession.”®” This imposition of good faith
on both sides of the bargaining table recog-
nizes the significance of such behavior in the
bargaining process.

While good faith negotiations are defined
largely as a matter of intent,% and therefore
assessed principally by conduct, the Taylor Law
nevertheless recognized the critical importance
of such behavior and deemed it an improper
practice for public employers or employee
organizations to refuse to bargain in good
faith.® Thus the Taylor Law imposes a statu-
tory obligation on the parties to meet at rea-
sonable times™ and to make reasonable efforts
to resolve differences.”’ A union’s insistence

17
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on agreement for paid release time for its bar-
gaining representatives as a condition to con-
tinuation of negotiations for a collective bar-
gaining agreement was held to violate the duty
to negotiate in good faith.” In finding a lack
of good faith, the Administrative Law Judge
looked at the overall conduct of the union at
the negotiating table and noted that while the
Act does not require concessions by either
party, it does require that they express a will-
ingness to meet at reasonable times and places
to exchange proposals.” The ALJ did not find
it difficult to conclude that the union violated
its statutory obligation when it canceled one
scheduled meeting after another because “ob-
viously, the type of exchange and consideration
of proposals required by the Act cannot take
place if the parties fail to meet.”™

Similarly, in Deposit Teachers Ass’n, the PERB
Board affirmed the Administrative Law Judge’s
finding that the District’s conduct, taken as a
whole during the parties’ four negotiating ses-
sions, evidenced bad faith conduct.” In exam-
ining the nature of the reciprocal bargaining
obligations of good faith imposed by § 204.3
of the Act, the Board noted that “a party’s fail-
ure to make any concessions or to reach any
agreements are factors which may be properly
considered in assessing a party’s good faith. A
party negotiates in good faith only by actively
participating in deliberations so as to indicate
a present intent to find a basis for agree-
ment.”’® The Board further recognized that
while the Act did not require parties to agree,
“an employer was ‘obliged to make some rea-
sonable effort in some direction to compose
his differences with the union’ if the statutory
bargaining obligation [was] to have any sig-
nificance at all.” 7 The Board’s assessment that
collective bargaining would be meaningless
unless the employer came to the bargaining
table with a sincere desire to reach agreement
is clear recognition of the critical role of good
faith in labor relations. Notably, the Board
evaluated “good faith” intent by its objective,
outward manifestations.

A failure of parties to negotiate in good faith
would upset the delicate balance between labor

and management so essential to the basic
mechanism of collective bargaining. As AL]
Barsamian stated in evaluating a refusal to bar-
gain in good faith allegation, “it is central to
the dogma of the requirement of good faith in
public sector labor exchanges during negotia-
tions that there be a sincere desire to conclude
a bilaterally negotiated agreement with the
other party. The measure of ‘a party’s sincerity
is usually its willingness to exchange proposals,
to discuss the issues, to explain the rationale of
its negotiation position upon request, and to
accommodate the idea of compromise.” ””® In
the Matter of Greenburgh, the AL]J found that the
union’s refusal to present bargaining proposals
unless the school district agreed to certain “con-
fidentiality” ground rules to be an impermis-
sible act of bad faith.” The ALJ found that
because the union refused to set forth a single
proposal during the entire mediation process
unless the ground rule was first in place as a
condition precedent to dialogue, the entire pro-
cess was thwarted and produced “so chilling a
climate as to result in fatal freezing of the me-
diation process.”® The obligation of both par-
ties to negotiate in good faith, therefore, is es-
sential to a meaningful dialogue and critical to
ensuring the meaningful operation of the en-
tire collective bargaining process.

Private, Public Sector Differences

The rights of private sector employees to or-
ganize and bargain collectively are governed
by the National Labor Relations Act
(“NLRA”).2! The stated policy of the NLRA,
like that of the Taylor Law, is to foster a har-
monious and cooperative relationship between
employers and employees, albeit with added
recognition of promoting and protecting the
commercial interests of the nation as a whole.?®
Despite the similar underlying purposes be-
tween these two Acts, however, there are sig-
nificant differences between them. These dis-
tinctions serve to distinguish the unique role
assumed by the obligation of good faith in
public sector labor relations.

The most fundamental difference between
the rights granted to public employees pursu-
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ant to the Taylor Law and those granted to
private sector employees under the National
Labor Relations Act (NLRA) involves the right
to strike. The NLRA gives private sector em-
ployees the right to strike;® the Taylor Law
expressly prohibits it.3* In prohibiting the right
to strike, the Taylor Law takes away what is
generally recognized as the most powerful
weapon in labor’s bargaining arsenal. Admit-
tedly, public employees

workable, certainly both parties would have to
act in good faith while the obligation to do so
would no doubt fall heavier on the party act-
ing with discretion.

Another significant difference between the
Taylor Law and the NLRA which further il-
lustrates the import of the obligation of good
faith in public sector labor relations, is the
Taylor Law’s specific requirement of deliber-
ate intent on the part

are denied the right to
strike because of the le-
gitimate need of gov-
ernment to assure its
orderly, continued ex-
istence and that of the
general public’s wel-
fare. Still, if the Taylor
Law intended to foster
“harmonious and coop-
erative relationships
between government
and its employees”
based on stabilizing the
relationship between
labor and manage-

Wourp THE NEw YORK StaTE
LEGISLATURE HAVE REQUIRED
CONSCIOUS INTENT BEFORE
FINDING AN IMPROPER
PRACTICE IF IT DID NOT INTEND
TO RECOGNIZE THE OBLIGATION
TO ACT IN GOOD FAITH WHEN
EVALUATING BOTH
MANAGEMENT’S AND LABOR’S
BEHAVIOR?

of the employer to en-
gage in Iimproper
practices.®’ In contrast,
unfair labor practices
under the NLRA do
not require that a prac-
tice be “deliberate” to
be improper.®®

The Taylor Law’s re-
quirement of deliber-
ate intent indicates the
importance of evaluat-
ing motivation in mak-
ing determinations of
improper conduct.
Certainly, the task of as-

ment, would it remove
the most powerful equalizer between them
unless there was something equally effective
to compensate for labor’s loss?

If indeed there was to be no second class
role for labor, but rather a “harmonious rela-
tionship” with management, then it would re-
quire a level playing field to make it succeed.®®
And it is the requirement that management
exercise its rights in good faith that makes the
otherwise inequitable division of power both
equitable and workable. Significantly, Justice
Goldberg called for recognition of the inher-
ent equality of labor and management if the
division of function between these entities were
to function smoothly. He argued that the par-
ties were equal, even if management appeared
to be the more active player by directing op-
erations while labor could only file grievances
when it objected.?® To make what Justice
Goldberg referred to as the “desirable division
of function” between labor and management

GOOD FAITH

sessing motivation is
not an easy one because of its inherently in-
tangible nature. Nonetheless, the legislature
must have considered it vital to include it in
the language of the statute when it could eas-
ily have left it out as did the NLRA. In com-
paring the two statutes, it is obvious that the
language is practically identical with the ex-
ception of the Taylor Law’s inclusion of delib-
erateness. Would the New York State legisla-
ture have required conscious intent before find-
ing an improper practice if it did not intend
to recognize the obligation to act in good faith
when evaluating both management’s and
labor’s behavior?

Duty of Fair Representation

Commensurate with management’s obligation
to exercise good faith intent in the exercise of
its rights and obligations towards labor is the
union’s duty of fair representation to its mem-
bers. A judicially crafted doctrine, the duty of
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fair representation is based on the fact that
unions were certified as the exclusive bargain-
ing agent under the Railway Labor Act
(“RLA”).8 In Steele v. Louisville & N.R. Co., the
Supreme Court balanced a union’s right as
exclusive bargaining representative for a group
of workers with a corresponding duty to them
because of this right.? The Court found that
this duty obligates the union to represent all
workers in the bargaining unit over which it
exercises exclusive bargaining rights “without
hostile discrimination, fairly, impartially, and
in good faith.”?!

The duty of fair representation was
subsequently recognized and adopted under
the NLRA% in Ford Motor Co. v. Huffman.*® But
it was not until Vaca v. Sipes that the Supreme
Court fully delineated the contours of the
union’s “duty of fair representation” as

[t]he exclusive agent’s statutory au-
thority to represent all members of a
designated unit includ[ing] a statu-
tory obligation to serve the interest
of all members without hostility or
discrimination toward any, to exercise
its discretion with complete good
faith and honesty, and to avoid arbi-
trary conduct.*

This decision and subsequent Supreme Court
decisions on the union’s duty of fair represen-
tation to its members have occurred in the pri-
vate sector context. Although the New York
Court of Appeals has adopted the rule from Vaca
in the private sector; it has yet to rule on its
applicability in the public sector. Nevertheless,
this doctrine has been applied to the public sec-
tor by the state supreme court and the appel-
late divisions of all four departments in addi-
tion to a number of lower courts.*

Justas a party’s obligation to bargain in good
faith is evaluated by its overall conduct in con-
ducting negotiations, a union’s duty of fair rep-
resentation to its members is judged by the
totality of its actions. Thus a breach of this duty
occurs “only when a union’s conduct toward a
member of the collective bargaining unit is
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arbitrary, discriminatory, or in bad faith.”%” A
mere error in judgment on the part of the
union will not constitute a breach of the duty
of good faith.” Instead, the union is obligated
to process the employee’s grievance against the
employer in a nondiscriminatory manner®
which generally requires that the union assess
each member’s grievance “with a view to its
individual merit and its consistency with prior
and pending grievance proceedings.”!®

While it is true that a union may not arbi-
trarily ignore a meritorious grievance or pro-
cess it perfunctorily, it is equally true that a
union member does not have “an absolute
right to have [her] grievance taken to arbitra-
tion.”'* The union is “vested with discretion
— to be exercised in good faith — to determine
when a grievance is worthy of further pursuit
and when it should be settled and to weed out
frivolous and meritless grievances.”!%

Once again, the exercise of discretion is lim-
ited by the obligation to do so in good faith.
Without the restraint imposed by this obliga-
tion, the union’s judgment would be absolute
and the equality between union and member
so essential to genuine representation would
be effectively destroyed.

APPLYING CONTRACT
PRINCIPLES TO COLLECTIVE
BARGAINING AGREEMENTS

General contract principles are routinely ap-
plied to interpret a collective bargaining
agreement because it is first and foremost a
contract between two parties. As discussed
above, the obligation to act in good faith 1s
well-recognized in general contract law as an
implied term in every contract and assumes
a particularly significant role in contracts
where discretion is reserved to one party to
the agreement. This obligation is not altered
simply because the contract in dispute is a
collective bargaining agreement.'” Arbitra-
tors generally apply basic contract principles
in interpreting and enforcing collective bar-
gaining agreements; the implied obligation
of good faith should be no more than another
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principle used by arbitrators when called
upon to evaluate disputed behavior.

Apparently, courts recognize the basic na-
ture of collective bargaining agreements as
contracts because when called upon to inter-
pret such agreements, they routinely apply
accepted standards of interpretation of gen-
eral application.'” As a general rule, “all writ-
ten instruments, constitutions, statutes, and
contracts are interpreted by the same general
principles, although the specific subject mat-
ter may call for strictness or liberality.”'% Ar-
bitrators similarly use these basic contract stan-
dards of construction.'®

While the standards of contract construction
as used by arbitrators are not inflexible and
parties probably do not expect arbitrators to
be as bound by the rigid rules of construction
as are the courts, arbitrators nonetheless rely
on basic contract standards in construing con-
tract provisions. Without doubt, the labor-
management arbitrator is most often called
upon to interpret the collective bargaining
agreement. Interpretation is the process by
which the meaning given to the language used
by the parties is ascertained to determine the
legal effect of the contract.!”” Interpreting a
contract provision is a process and arbitrators,
like the courts, rely on the following basic prin-
ciples: first, there is no need for interpreta-
tion unless the agreement is ambiguous;'* sec-
ond, an agreement is not ambiguous if its plain
meaning can be determined without any other
guide than a knowledge of the simple facts on
which its meaning depends;'* third, the pri-
mary goal is to determine and carry out the
mutual “intent of the parties” which is deter-
mined by examining the express language of
the agreement,''? statements made at pre-con-
tract negotiations, the bargaining history of
the parties and past practice;!!! fourth, words
are given their usual and ordinary meaning
absent an indication they were intended to
be used in a different or colloquial sense;!''?
and finally, where contract language is am-
biguous, a construction that is “reasonable
and equitable to both parties rather than an
interpretation that would give one party an

GOOD FAITH

unfair and unreasonable advantage over the
other is preferred.'"?

In addition to these basic contract rules for
interpreting contractual provisions, arbitrators
also rely on such general standards of contract
interpretation as the following: the rule that
ambiguous language will be construed against
the party who proposed or drafted the lan-
guage;''* the axiom that the law abhors a for-
feiture;'"” the doctrine that a general principle
should be restricted by more specific provi-
sions; the canon of construction that to ex-
pressly include one or more of a class in a writ-
ten instrument must be taken as the exclusion
of all others;''® the precept that where general
words follow an enumeration of specific terms
the general words will be interpreted to include
or cover only things of the same general na-
ture or class as those enumerated unless it is
shown that a wider sense was intended;!'” and
the maxim that an interpretation should be
given to ambiguous language that avoids
harsh, absurd, or nonsensical results.!'8

This list 1s surely not exhaustive, nor is it
meant to be. Rather, the intent is simple: to
show that arbitrators routinely apply basic con-
tract principles in examining and interpret-
ing collective bargaining agreements, at times
even citing the general common law rule as
authority.'¥ And if arbitrators are so ready to
invoke general contract principles in all these
areas of contract interpretation, they should
be just as ready to invoke the contractual obli-
gation of good faith.

UNILATERAL
MANAGEMENT ACTIONS

While a unilateral management action might
not be a breach of the statutory duty to bar-
gain in good faith, it might well constitute a
breach of the contractual obligation to act in
good faith. A public employer or employee
organization commits an improper practice
when it refuses to bargain in good faith over
a mandatory subject of negotiation.'?* But
exactly what the parties are required to nego-
tiate or are prohibited from bringing to the
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bargaining table remains one of the most
heavily litigated subjects in public sector la-
bor relations. It is precisely resolution of this
issue that determines, for example, whether
an employer’s unilateral change in a work-
place procedure is an improper practice for
which the Taylor Law provides the union with
a remedy or whether the action falls within
the scope of management’s prerogative and
need not be negotiated.'?!

Such a determination has major conse-
quences. Ifitis found that management’s uni-
lateral act does not violate its bargaining obli-
gation under § 209-a 1(d) because the action
falls within the scope of management’s pre-
rogative and the improper practice charge is
consequently dismissed, it is very possible that
labor will be left without a remedy. For labor is
hard pressed to overcome the presumption af-
forded management when it claims manage-
ment prerogative as its source of right for a
disputed action.

While labor did not bargain for an irrebut-
table presumption of privilege for manage-
ment to act unilaterally under the guise of a
management rights clause, this is nonetheless
a common result. In Matter of City of New Roch-
elle, the Administrative Law Judge found that
the City had a managerial right to unilaterally
determine the criterion by which it defined
“excessive” use of sick leave and dismissed the
improper practice charge brought by the
union.'?? The union asserted that management
failed to negotiate the impact of a change made
in the parties’ sick-leave procedure when it
reduced from 12 to 10 the number of absences
constituting excessive use. The AL] noted that
the City’s definition of “excessive” had been
reduced from 15 days to 12 days in the past
but the union failed to object until a list was
issued which placed certain employees with 10
absences in the excessive-use category. '** The
AL]J did not question the basis for this reduc-
tion and simply held that “an employer has
the right to combat the misuse of sick leave
and the City has the power unilaterally to de-
termine the criterion by which it might define
‘excessive’ use of sick leave.”'?* Interestingly,
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there was no discussion of a problem with em-
ployees abusing sick leave which might have
led the AL]J to this conclusion. Also interest-
ing was the ALJ’s assertion that “I [do not] re-
gard as dispositive that unit employees are con-
tractually entitled to 12 days of sick leave per
annum....”'* Somehow the AL]J felt confident
in concluding that the City acted rightfully in
defining excessive sick leave as 12 days even
though employees were contractually entitled
to this number of sick days. Essentially, em-
ployees were disciplined for utilizing a con-
tractual right and the City’s right to do so was
upheld as within its prerogative.

Interestingly, in Onondaga-Madison Board of
Cooperative Educational Services, the Board up-
held the AL]J’s decision to dismiss the union’s
improper practice charge but not based on the
ALJ’s reliance on management’s prerogative.'#®
In this case, the union alleged that BOCES
unilaterally altered the work week of a custo-
dial employee to include Saturday work, with-
out increasing the weekly hours of work, but
failed to compensate the employee at the ne-
gotiated overtime rate. The ALJ, however,
declined to view this matter as one about com-
pensation, a mandatory subject of negotiation,
and found instead that it was management’s
prerogative to decide whether or not it re-
quired the weekend services of its employees.
The union conceded management’s right to
decide whether or not it needed the weekend
services of its employees but claimed that when
an employee is required to work Saturday, that
employee should be paid the negotiated over-
time rate. The Board agreed with the ALJ’s
decision to dismiss the union’s charge but on
a different basis. Instead, the Board found that
it would dismiss the charge even if it read it to
be a complaint that the employee was not com-
pensated sufficiently because whether an em-
ployee has a right to premium pay is a matter
covered by the parties’ collective bargaining
agreement and PERB has no jurisdiction in
this area.!?’

In this instance, the union might have im-
properly identified the nature of the
employer’s transgression by claiming a statu-
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tory violation when it was more appropriately
a contract violation. Thus, the AL] was not far
from the mark when he read the charge as an
issue involving work scheduling. Typically,
management has the right to determine staft-
ing levels without negotiation because staffing
is a nonmandatory subject.'*® In this case, how-
ever, it appears that an employee’s schedule
might have been manipulated to avoid the
contractual obligation of overtime. If so, the
Board was correct in

First, the line between a unilateral action that
is an improper practice and one that falls
within management’s prerogative is very fine
and often not very clear; and second, labor fails
to perceive a source of right in the collective
bargaining agreement on which to assert its
contract claim.

Discerning the difference between a unilat-
eral action that is a violation of the Taylor Law
and one that breaches the parties’ collective

dismissing the im-
proper practice charge.
But unless an arbitrator
is willing to examine
the employer’s motiva-
tion and the possibility
of bad faith in effecting
aunilateral change, the
union is left without the
likelihood of a remedy.

Interestingly, a simi-
lar situation arose in the
Matter of Public Employ-
ees Federation, AFL-CIO,

DISCERNING THE DIFFERENCE
BETWEEN A UNILATERAL ACTION
THAT IS A VIOLATION OF THE
TAYLOR LAW AND ONE THAT
BREACHES THE PARTIES’
COLLECTIVE BARGAINING
AGREEMENT IS AS HARD FOR
THE COURTS TO DO AS IT IS FOR
LABOR.

bargaining agreement
1s as hard for the courts
to do as it 1s for labor.
The Court of Appeals
admitted that “no lit-
mus test has yet been
devised that automati-
cally identifies a term
or condition of em-
ployment, or a man-
agement prerogative,
or establishes whether
a particular subject
should be placed into
the first category or the
second.”!®! While rec-

where the union filed
an improper practice charge alleging that the
State of New York sought to reallocate a unit
position to a different salary grade to avoid
the payment of contractual overtime.'?® As in
Onondaga, the PERB Director found no im-
proper practice under the Taylor Law and dis-
missed the union’s charge, even if the act of
reallocating a unit position was “to avoid the
consequence of a contractual provision.”!*¢
Thus it would appear that the union was once
again in the wrong forum. It should have
brought a grievance alleging a breach of the
parties’ collective bargaining agreement and
not an improper practice for failure to negoti-
ate pursuant to the Taylor Law.

It is very possible, therefore, that unions fail
to properly identify the nature of a unilateral
action of the employer, alleging a violation of
the duty to negotiate, i.e., an improper prac-
tice in violation of section 209-a.1(d) of the
Act, when it is more appropriately a breach of
contract action. This occurs for two reasons.

GOOD FAITH

ognizing this difficulty in determining whether
a matter was a term or condition of employ-
ment or a management prerogative, the court
held firm in one respect—“in the exercise of
managerial prerogatives,...the employer must
act in good faith.”'** Furthermore, the court
recognized the instinctive tendency of man-
agement to usurp power and control and noted
that the regulatory scheme of the New York
City Collective Bargaining Law protected
against the “the public employer, who could
by declaring conditions of employment to be
‘qualifications’ unilaterally put such matters
beyond the statutory duty to bargain.”!%
Thus the Court of Appeals was keenly aware
of these twin dangers for labor: first, the prob-
lem in determining whether a matter was man-
datorily negotiable; and second, the likelihood
that management would wield its discretion to
unilaterally put such matters beyond the statu-
tory duty to bargain. Unfortunately, the Court
of Appeals was not successful in resolving the
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issue and these matters are routinely disputed
between the parties, the judges, and the Board.
For example, in contrast to the Board’s find-
ing in Onondaga that there was no violation of
section 209-a.1(d) when an employee’s work
schedule was manipulated, the Administrative
Law Judge in Lackawanna Municipal Housing
Authority specifically found that the employer
violated its bargaining obligation by unilater-
ally instituting a rotating workweek in place of
its former established Monday through Friday
workweek.'** The AL]J held that while manage-
ment may unilaterally determine the number
of maintenance mechanics it needs on duty at
any given time or the days of the week on which
services are to be performed, “it is nonethe-
less required to negotiate over the scheduling
of time off during the workweek.”'*® The em-
ployer violated section 209-a.1(d) by “unilat-
erally altering the workday/workweek of main-
tenance mechanics... and refusing to negoti-
ate the decision,” the AL] found.'*® Despite
no significant distinction between the facts in
Onondaga and Lackawanna to warrant such dif-
ferent results, one employer is ordered to ne-
gotiate in good faith while the other is not.
While it is difficult to determine whether the
complained of actions in Onondaga and
Lackawanna were more properly designated
improper practices or contract breaches, one
thing is certain: in each case, management
acted unilaterally to manipulate the
employee’s workweek and avoid the payment
of overtime. To this observer, such action
smacks of bad faith. It fails to adhere to the
parties’ agreed common purpose,'?’ is incon-
sistent with the justified expectations of labor,
and is neither fair nor reasonable.'*
Ironically, management often defends such a
unilateral action by claiming that the union ef-
tectively “waived” its right to bargain the issue
by virtue of the management rights clause in the
parties’ collective bargaining agreement.*® Itis
well-settled PERB precedent that a waiver will
not be lightly found and that the party’s relin-
quishment of the right to negotiate must be clear,
unmistakable and unambiguous.'* Still, waivers
are frequently found, even in broadly-worded
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management clauses. In County of Onondaga, an
effective waiver was found in a management
rights clause allowing the transfer of duties from
the police division to the custody division de-
spite demonstrated exclusivity over the claimed
work.'*! The Director found that while the scope
of the clause was broad and did not address the
responsibilities of the particular party at issue, it
nevertheless made “clear that any aspect of the
‘operation’ [could] be transferred by the Sheriff
to other ‘personnel.’ 714

By asserting a waiver defense, management
claims that when labor agreed to the inclusion
of a general management rights clause in the
parties’ collective bargaining agreement, it
gave up its right to negotiate issues that had
not yet even arisen. Further, such a defense
maintains that labor gave a clear grant of right
to the employer to act, virtually without limit.
When management has used a defense of
waiver to support unilateral actions including
the transfer of unit work to non-union employ-
ees'® and the implementation of random drug
and alcohol testing,'** it is difficult if not im-
possible to believe that labor would have so
agreeably acquiesced. Rather, management’s
defense to its unilateral action that labor
“waived” its bargaining rights by virtue of a
broadly-worded management rights clause is
itself an act of bad faith and repugnant to the
very essence of collective bargaining.

Besides the difficulty in assessing the char-
acter of management’s unilateral act, labor
faces the more problematic issue of identify-
ing a source of right within the parties’ collec-
tive bargaining agreement on which to bring
the grievance. Typically, management defends
its unilateral act by claiming the broadly-
worded management rights clause as its au-
thority. Labor, on the other hand, is hard-
pressed to find a reasonably arguable source
of right on which to contest this apparently
legitimate assertion of management’s preroga-
tive. A recognition of good faith as a valid con-
tractual limitation on management’s exercise
of its reserved rights, however, would resolve
this dilemma by affording labor a viable cause
of action in a contract dispute.
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Deferral to the parties’ contractual grievance
procedure is often the result when labor as-
serts an improper practice alleging a unilat-
eral management act. Affording labor a source
of right in the contract would eliminate the
burden on PERB and save time and resources.
In Town of Walkill, the Administrative Law
Judge conditionally dismissed the union’s im-
proper practice charge, deferring the merits
of the charge to the parties’ contractual griev-
ance procedure.'*® The union alleged that the
Town had committed an improper practice
when it unilaterally implemented a new policy
regarding sick leave requiring house confine-
ment. The Town defended on the basis of the
management rights clause in the parties’ agree-
ment allowing it “to make, alter, delete and
enforce reasonable rules, regulations, orders
and policies...”"*® The AL] found that this same
clause provided a “reasonably arguable source
of right” to the union in that it might be “rea-
sonably read to restrict the Town’s right to
make, alter, delete and enforce rules, to actions
of the Town which may be characterized as
reasonable.”*” Thus the AL] found deferral
to the parties’ grievance process more appro-
priate because disposition of the charges re-
quired an interpretation of the contractual lan-
guage and was in keeping with the policies of
the Act. Quoting a recent Board decision, the
AL]J concluded:

When, as here, the disposition of a
refusal to bargain charge necessitates
the interpretation of an agreement
which is arguably a source of right to
the charging party, and an award ren-
dered under a binding grievance pro-
cedure is potentially dispositive of the
issues underlying the charge, we have
been persuaded that the policies of the
Act favoring an accommodation of the
parties’ dispute resolution procedures
are again advanced by a conditional
dismissal of the charge, even when the
charging party union has elected not
to invoke the grievance arbitration
provisions of the contract.!*®

GOOD FAITH

Clearly the AL]J relied on the presence of
the single word “reasonable” in the language
of the management rights clause to find a
source of right for the union. It would be rea-
sonable to assume, therefore, that had this one
word not been found in the clause, labor might
have had no recourse. But it need not be so.
Reasonableness is an integral component of
good faith behavior and if the obligation of
good faith is recognized as an implied term of
every contract, then labor is afforded its own
source of right within the four corners of the
parties’ collective bargaining agreement.

Preserving the Balance Between
Control and Liberty

The delicate balance between control and lib-
erty in the collective bargaining agreement can
only be preserved by explicitly and conclusively
recognizing bad faith behavior as a breach of
contractual obligation. A willingness to con-
sider bad faith behavior as a breach of an im-
plied term of the parties’ collective bargain-
ing agreement would be enormously signifi-
cant. It would afford labor a forum and pos-
sible remedy where one would not otherwise
be available. Moreover, it would ensure that
labor received the “benefit of its bargain” in
negotiating a collective bargaining agreement.
In negotiating such agreements, the union
bargains for job benefits and certain guaran-
tees from management in exchange for its
promise not to strike. In examining these guar-
antees — whether it is dismissal for just cause
only, the administration of grievance proce-
dures, negotiations over the terms and condi-
tions of employment — the common denomi-
nator is that none are meaningful without good
faith on the part of the employer. Accordingly,
management’s failure to exercise good faith
in negotiations is required by statute. But un-
less good faith is required in the performance
of the terms of the subsequently negotiated
collective bargaining agreement, then the
union’s only purpose in entering into no-strike
agreements is ultimately frustrated.

Even in decisions that allude to bad faith
behavior on the part of management in invok-
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ing its right to act pursuant to a management
rights clause, it is difficult to find one that di-
rectly confronts the issue. Some come close but
nonetheless back off from stating specifically
that management acted in bad faith. For ex-
ample, returning once again to Lackawanna,
the AL] declined to read into the management
rights provision the authority to manipulate
employee schedules but failed to call it bad
faith when management did so nonetheless.'*?
In this case, the employer claimed that the
management rights clause reserved to it the
power to make shift assignments. It argued that
this clause should be read in conjunction with
the workweek terms in the contract because
the contract was not specific as to the days
which constitute the workweek but provided
only that the workweek would consist of 40
hours. The employer contended therefore that
the right to determine employee schedules
rested solely with management. The AL]J flatly
rejected this argument and held that “while
the management rights clause reserves to the
Authority the right to determine manpower
needs and to deploy personnel to carry out
those needs, it is silent on the manipulation of
employee schedules within that framework.”!*
What this AL]J should have added was that the
employer’s manipulation of schedules was not
made in good faith.

Similarly, in City of White Plains, while the
Board upheld the Administrative Law Judge’s
finding that the City violated its bargaining
obligation by unilaterally adopting a depart-
mental work rule that required fire-unit em-
ployees, under the penalty of discipline, to
maintain weight in proportion to their height,
neither the Board nor the AL] admonished
the City for bad faith behavior in imposing
such a regulation.!®! Yet when reading the ALJ’s
decision and its recitation of the underlying
facts, it is hard to countenance any other cat-
egorization of such behavior.

In 1983, the City of White Plains adopted a
departmental rule requiring all fire depart-
ment members to maintain their weight within
the range specified for their height according
to their frame size and sex. Employees who
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failed to conform were required to report to a
physician. Disciplinary action was authorized
against any employee who failed to meet the
weight standards within the time prescribed
by the examining physician. The problem with
the rule, the AL] discovered, was that the City
failed to implement it according to its terms.
Instead, only 17 of the approximately 150 unit
employees were referred for examination
based on their weight because these were the
persons the fire chief considered to be grossly
overweight. The City claimed that mainte-
nance of defined weight levels was a qualifica-
tion of employment which it could impose
unilaterally upon existing employees. It also
argued that it was forced to adopt this rule
because its earlier efforts to secure the employ-
ees’ voluntary participation in a weight reduc-
tion program were unsuccessful.

The general rule is that a qualification for
employment must have a bona fide relationship
to the employee’s ability to perform the job.'>*
In this case, the City asserted that employees’
obesity allegedly interfered with their ability
to satisfactorily perform their tasks. The AL]J
found, however, that the facts in the record did
not support the City’s assertion, instead com-
pelling the conclusion that “the City itself rec-
ognizes that an employee’s conformity to any
specified weight level is unrelated to his abil-
ity to satisfy the requirements of the job.”'%*

The AL]J clearly expressed his disapproval
of the City’s action, finding that the City’s only
articulated concern was with a few firefighters
it considered obese or grossly overweight. He
stated that “only those employees were identi-
fied as ones who could experience any diffi-
culty in performing certain tasks; only they
were referred for examination and subjected
to the treatment program. There is simply
nothing in this record to evidence or support
an argument that persons whose weight is
above the maximum according to the table are
unable or less able to perform their jobs.”!%*
The AL]J therefore determined that the City
adopted a rule that was “unnecessary to its
articulated needs and inconsistent with its ac-
tual practice” because it did not follow the
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weight ranges as the basis for its referral of
employees to the physician nor did it use them
as the bases for the physician’s determination
of satisfactory compliance.'*® Furthermore, the
ALJ dismissed each of the City’s articulated
defenses as deficient both legally and factu-
ally. First, the union’s failure to attend a public
hearing at which the rule was adopted was not
awaiver of its right to negotiate because “pub-
lic debate in the legis-

erally implement internal procedures that ex-
ceeded the scope of existing rules governing
absences from work.'*® The parties had a ten-
year practice of loosely enforced residence con-
finement procedures for police personnel on
sick or workers’ compensation leave when the
"Town unilaterally issued a directive altering its
previous policy by “adding new terms, new trig-
gers and the specter of enforcement.”'*® The
Town defended its ac-

lative forum is not ne-
gotiations.” Second, the
City’s action was not
necessitated by the
union’s refusal to coop-
erate with a voluntary
physical fitness pro-
gram at the local YMCA
when there was no evi-
dence that the City pro-
moted such a program
or that it obtained the
claimed membership
discounts, but instead
rejected the union’s re-
peated requests for ex-
ercise equipment in the
fire station. Finally, adoption of the height/
weight rule was consistent with public policy
because the Municipal Police Training Coun-
cil had issued regulations which would subject
police officers to the same height/weight chart
when the Fire Fighting and Code Enforcement
Personnel Standards and Education Commis-
sion did not adopt similar regulations.'%®
While the AL] made a compelling argument
against the City’s behavior, it would have been
more effective to identify such actions as bad
faith behavior and consequently provide labor
with a recognizable source of right with which
to counter such abuses of management discre-
tion.”*” When management abuses its discretion
under the guise of a management rights clause,
such behavior should be identified and prop-
erly admonished as it was in Town of Carmel.
There the Administrative Law Judge held that
the managerial prerogative to control sick leave
abuse did not privilege an employer to unilat-

GOOD FAITH

MANAGEMENT?S DEFENSE TO ITS
UNILATERAL ACTION THAT
LABOR “‘waivep®® I1Ts
BARGAINING RIGHTS BY VIRTUE
OF A BROADLY=WORDED
MANAGEMENT RIGHTS CLAUSE IS
ITSELF AN ACT OF BAD FAITH
AND REPUGNANT TO THE VERY
ESSENCE OF COLLECTIVE
BARGAINING.

tion by arguing that
confinement of em-
ployees to their resi-
dence when absent due
to injury or illness,
whether or not job re-
lated, was a right inher-
ent in management.
The Administrative
Law Judge rejected this
argument, holding in-
stead that “while a pub-
lic employer has the
right to unilaterally
implement existing in-
ternal procedures to in-
sure compliance with
existing rules dealing with absence from work,
its right is limited to procedures already in place.
To add new rules, or to apply its procedures
more stringently than it has in the past,... crosses
the line of management prerogatives....” % For
quite simply, management cannot confine em-
ployees under quasi-house arrest under the
rubric of “management prerogative.”

CONCLUSION

When labor concludes negotiations with man-
agement, it could not have intended that any
general clause addressing working conditions
in the collective bargaining agreement would
privilege an employer at all times to take uni-
lateral action. When an arbitrator or a judge
comes to such a determination, therefore, it
negates the fundamental nature of agreements
and the very basis of their formation - the
mutuality of obligation.
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The most fundamental limitation on the
enforcement of agreements is the requirement
of consideration. Consideration requires that
the agreement be a “bargained-for exchange”
between the parties, signifying that the prom-
ise of one induced the return promise of the
other. Such a bargained-for exchange is usu-
ally easy to identify in business transactions.
Each party believes that it made a good deal
and its bargain is typically measured by its
expectation interest or the expected profit.
The expectation interest is also referred to as
the “benefit of the bargain” and represents
the position the promisee would have been
in if the promise had been fully performed.
In the event of breach, the court looks to this
expectation interest in formulating a remedy.
While not the only possible measure of re-
covery, it is recognized as the measure which

1

Mayer C. Freed and Daniel D.
Polsby, The Doubtful Provenance
of "Wood's Rule” Revisited, 22
ARIZONA STATE Law JOURNAL 551
[1990). The employment at will
doctrine holds that an employ-
ment relationship for which no
definite duration has been stated
can be terminated at will by el-
ther party.

Thus, an employer can dis-
charge an employee for any rea-
son or no reason, as long as it is
not an “illegal” reason. An “ille-
gal” reason is one which violates
any one of the federal, state, or
local antidiscrimination statutes.
These statutes prevent discrimina-
tion against employees and job
applicants by reason of race,
color, creed, age, national origin,
sex, religion, and physical handi-
cap. Each statute has its own en-
forcement mechanisms.

Frank Elkouri & Edna Asper
Elkouri, How Arbitration Works
661 - 662 (5% ed., BNA 1997).
The editors cite such legislation
as the Sherman Anti-Trust Act, the
Clayton Act, the Robinson-
Patman Act, and the Securities
Exchange Act, as responsible in
one way or another for
“drain[ing] the reservoir of man-
agement rights.” Behind such leg-
islation was the “hurricane of re-
form called Progressivism which
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affords the non-breaching party the full ben-
efit of its bargain.

In considering the bargained-for exchange
in the context of a public sector collective bar-
gaining agreement, one finds the union’s for-
bearance from striking the consideration for
management’s granting of certain benefits and
job protections. But if management is privi-
leged to act unilaterally pursuant to a broadly-
worded management rights clause without any
limits on its exercise of discretion, then not only
has labor made a “bad deal,” it has effectively
sealed its fate. Neither result could have been
labor’s intent in entering the agreement. Only
the consistent application of good faith as a
valid contractual limitation on management’s
reserved rights will ensure that the collective
bargaining agreement remains a truly bar-
gained-for exchange. A
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blew through all levels of Ameri-
can political and social life in the
years between 1900 ond 1917,
[which was] above all... a re-
sponse to the challenge of the
city and the factory, an attempt
to bring to heel the untamed
forces which had almost reduced
the American Dream to a mock-
ery.” Carl N. Degler, Out of Our
Past 362 (Rev. ed., 1970).
Even more direct restrictions
on management rights came
about through passage of the
Railway labor Act of 1926, the
National Labor Relations Act of
1935 (NLRA), the Lobor-Man-
agement Relations Act of 1947
(LMRA), the Labor-Management
Reporting and Disclosure Act of
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Rights Act of 1964. More re-
cently, legislation such as the
Drug-Free Workplace Act of
1988, the Employee Polygraph
Protection Act of 1988, the Ameri-
cans with Disabilities Act of
1990, and the Family and Medi-
cal leave Act of 1993, have
placed additional limitations on
management rights.
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Id. at 655-656.
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In re Roma v. Ruffo, 92 N.Y.2d
489, 705 N .E.2d 1186, 683
N.Y.5.2d 145 (1998).
Restatement [Second) of Con-
tracts § 205 (1981). According to
Restatement Second §205, “Ev-
ery contract imposes upon each
party a duty of good faith and
fair dealing in its performance
and enforcement.”

Restatement (Second) of Con-
tracts § 205 Comment d.

E. Allan Farnsworth, Contracts 2™
8§7.17, 551 (1990).
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Restatement {Second) of Con-
tracts §205 Comment a.

Restatement (Second) of Con-
tracts § 205 Comment d.

Compare Restatement Second
§205 with UCC §1-203: "Every
contract or duty within this Act
imposes an obligation of good
faith in its performonce or en-
forcement.” The Official Com-
ment states that the purpose of
this section is to set forth a basic
principle of the Act which is “that
in commercial transactions good
faith is required in the perfor-
mance and enforcement of all
agreements or duties.” The Code
provides for specific applications
of this general principle such as
the option to accelerate at will
(§1-208), the right to cure a de-
fective delivery of goods (§2-
508), the duty of a merchant
buyer who has rejected goods
to effect salvage operations (§ 2-
603), substituted performance
(§2-614}, and failure of presup-
posed conditions (§2-615). Fur-
ther, under the Sales Article defi-
nition of good faith (§2-103),
conliracts entered into by a mer-
chant contain the explicit stan-
dard not only of “honesty in fact”
(§1-201), but also observance
by the merchant of reasonable
commercial standards of fair
dealing in the frade. “Good faith”
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is defined in § 1-201({19) as "hon-
esty infactin the conduct or trans-
action concerned.”

Compare Restatement Second
§208 ["If a contract or term
thereof is unconscionable at the
time the contract is made a court
may refuse to enforce the con-
tract, or may enforce the remain-
der of the contract without the
unconscionable term, or may so
limit the application of any uncon-
scionable term as to avoid any
unconscionable result”] with
UCC §2-302 (1} ["If the court
as a matter of law finds the con-
fract or any clause of the contract
to have been unconscionable ot
the time it was made the court
may refuse to enforce the con-
tract, or itmay enforce the remain-
der of the contract without the un-
conscionable clause, or it may so
limit the application of any uncon-
scionable clause as to avoid any
unconscionable result.”]

UCC §1-102(3).

UCC §1-102(1) provides that
“[t]his Act shall be liberally con-
sirued and applied to promote
its underlying purposes and poli-
cies.” Section 1-102(3) states
that [tthe effect of provisions of
this Act may be varied by agree-
ment, except as otherwise pro-
vided in this Act and except that
the obligations of good faith, dili-
gence, reasonableness and care
prescribed by this Act may not
be disclaimed by agreement but
the parties may by agreement
determine the standards by
which the performance of such
obligations is to be measured if
such standards are not manifestly
unreasonable.” Section 1-102(4)
further provides that []he pres-
ence in certain provisions of this
Act of the words "unless other-
wise agreed” or words of similar
import does not imply that the
effect of other provisions may not
be varied by agreement under
subsection (3).”

According to Professor Farnsworth,

“even where special rules have
evolved for particular types of
contracts, it would be a mistake
to suppose that they bear no re-
lation to the general body of
contract law. For example, the
provisions of the Uniform Com-
mercial Code on sales are gen-
erally limited to ‘fransactions in
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goods' and do not apply
to...contracts for the sale of land
or for services. Courts have,
nonetheless, used these provi-
sions as a basis for the applica-
tion of similar rules in analogous
cases.” Farnsworth, Contracts 2™
§1.10, 36 (1990).

James B. White and Robert S.
Summers, Uniform Commercial
Code §1-2 (4" ed., 1995).
Contract formation under the
Code is easier in several ways.
First, parties may form a contract
through conduct rather than the
exchange of communications re-
ferred to as “offer and accep-
tance” in the common law. Sec-
tion 2-204(1) states: A contract
for sale of goods may be made
in any manner sufficient to show
agreement, including conduct by
both parties which recognizes
the existence of such a contract.”
Sections 2-206{1) and 2-
207(3) also allow for the forma-
tion of contracts partly or wholly
on the basis of such conduct.
Second, the usual formalities re-
quired by the common law for
contract formation are signifi-
cantly reduced. The statute of
frauds section 2-201 requires
only a writing that “indicate(s]"
a contract was made, and 2-206
and 2-207(1] eliminate the re-
quirement that an acceptance
must coincide precisely with all
of the terms of the offer -gone,
therefore, is the common law's
“mirror image” rule. In fact, sec-
tion 2-204(3) states: "Even
though one or more terms are left
open a contract for sale does not
fail for indefiniteness if the par-
ties have intended to make a
contract and there is a reason-
ably certain basis for giving an
appropriate remedy.”

Many Code sections contain
"gap fillers” which apply unless
the parties otherwise agree. The
most common of these open term
provisions relate to price, deliv-
ery, payment, duration, options
respecting performance, and
quantity. The Code usually re-
quires such terms to be fixed in
good faith: if a price is to be fixed
by the seller or by the buyer, it
means a price for him to fix in
good faith. §§2-305(2) and
Comment 3, 1-203, 1-201 (19),
2-103(1){b), 1-102(3). Other
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terms are supplied by course of
dealing, usage of trade, and
course of performance. § 1-205.
UCC §1-201(T1)

UCCg 1-201 (19).

Digital Equip. Corp. v. Uniq Digi-

tal Tech. Inc., 73 £.3d 756, 759
(71 Cir. 1996). See also Kham
& Nate's Shoes No. 2, Inc. v.
First Bank of Whiting, 208 F.2d
1351 (7" Cir. 1990), where
Judge Easterbrook had noted
earlier that “parties to a contract
are not each others’ fiduciaries;
they are not bound to treat cus-
tomers with the same consider-
ation reserved for their families.”
Nevertheless, Judge Easterbrook
recognized that “courts often
refer to the obligation of good
faith that exists in every contfrac-
tual relation” although he added
that “this is not an invitation to
the court to decide whether one
party ought to have exercised
privileges expressly reserved in
the document.” Despite what
appears fo be an aftemptio nar-
row the scope of good faith ob-
ligations, Justice Easterbrook
nonetheless recognized that
“courts often refer to the obliga-
tion of good faith that exists in
every confractual relation.” Ap-
parently, his concern with the
imposition of good faith obliga-
tions was for when a party would
seek "to add an overlay of just
cause fo an already negotiated,
fully executed contract. Principles
of good faith fill the gap when
the contract is silent; “they do not
block use of terms that actually
appear in the contract.”

Id. at 758.

Id. at 758-759.

Id. at 759.

First Nat’l Bank of Chicago v.
Atlantic Tele-Network Co., 946
F.2d 615 (1991).

First Nat'l Bank, 946 F.2d at
520.

Id.

Id.

Id.

Id.

Empire Gas Corp. v. American
Bakeries, Co., 840 F.2d 1333
(7th Cir. 1988).

Farnsworth, Contracts 2¢ §7.17,
551 (19Q0).  Professor
Farnsworth describes a require-
ments agreement as “one under
which the seller agrees to sell
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and the buyer 1o buy all of the
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the buyer may require in its busi-
ness.”

UCC 2-306(1) “such actual out-
put or requirements as may oc-
cur in good faith.” The complete
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tity by the output of the seller or
the requirements of the buyer
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quirements as may occur in good
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Empire Gas Corp., 840 F.2d
1333, 1338 (1988).

Empire Gas Corp., 840 F.2d at
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Empire Gas Corp., 840 F.2d at
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Empire Gas Corp., 840 F.2d at
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word was the sovereign talisman,
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expressed,” citing J. Scott, in
McCall Co. v. Wright, 133 App.
Div. 62; Moran v. Standard Oil
Co., 211 N.Y. 187, 198.
Wood, 222 N.Y. at 92, 118
N.E. at 215.
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Conn. 164, 115 A. 723 (1922
(when the broker “used reason-
able efforts to procure a
purchaser...and expended
money and time in so doing”
there "was such an acceptance
of the offer...as created a mutual
contract”).

Farnsworth, Contracts 2 §7.17
554 (1990).

Farnsworth, Contracts 2 §7.17
554 (1990).
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Works 5™ Ed. 107 (1999
Supplement). This is generally
referred to as a “savings clause”
or "reservation of rights clause”
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rights not modified by the contract
or that the enumerated rights in
a detailed clause are not neces-
sarily all inclusive. See also
Marvin Hill, Jr. and Anthony V.
Sinicropi, Management Rights: A
legal and Arbitral Analysis 6
(BNA 1986} for a discussion of
this “reserved rights theory,” the
doctrine that holds that
management’s authority is su-
preme in all matters except those
it has expressly agreed to share
with or relinquished to the union.
K & T Steel Corp., 52 LA 497,
500 (Simon, 1969).

Elkouri & Elkouri, How Arbitration
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Marvin Hill, Jr. and Anthony V.
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legal and Arbitral Analysis 6
(BNA 1986).
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Rights 6 (BNA 1986).

Hill & Sinicropi, Management
Rights 14 [BNA 1986) quoting
Goldberg, "Management’s Re-
served Rights: A Labor View," Pro-
ceedings of the 9" Annual Meet-
ing of the NAA, 102, 123 (BNA
Books, 1956).

UCC §2-306(2) provides that
“alawful agreement by either the
seller or the buyer for exclusive
decling in the kind of goods con-
cerned imposes unless otherwise
agreed an obligation by the
seller to use best efforts to sup-
ply the goods and by the buyer
to use best efforts to promote
their sale.”

Vaca v. Sipes, 386 U.S. 171,87
S.Ct. 903, 17 LEd.2d 842
(1967).

A mandatory subject of bargain-
ing is one that either party must
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negotiate upon demand of the
other party. It is a demand that
falls within section 201 (4] of the
Taylor Law, which defines terms
and conditions of employment as
matters affecting “wages,
hours...and other terms and con-
ditions of employment.” Civ. Serv.
Law §201(4}; City Sch. Dist. Of
City of New Rochelle, 4 PERB
113060 (1971}; City of Albany
7 PERB 913078 (1974). A per-
missive or nonmandatory subject
is one that either party may re-
quest be included in the contract.
PERB has compiled a list of mat-
ters determined by the Board or
the courts to be either manda-
tory, nonmandatory, or prohib-
ited subjects of negotiation
through December 31, 1997.
This list is included as an appen-
dix to Chapter Seven of Jerome
Lefkowitz, Melvin H. Osterman,
and Rosemary A. Townley, Pub-
lic Sector Labor and Employment
law (2d ed., 1998).

Arguably, the PERB Board's recent
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ruling in City of Cohoesreversed
existing case law in this area. 31
PERB 13020 (1998). While the
Board stated that it was revers-
ing law, however, it acknowl-
edged thatit was in actuality sub-
stituting “a more focused analy-
sis which will produce the mutu-
ality of bargaining rights and
obligations the Act intends.” Id.
Thus, the Cohoes Board did not
automatically transform @
nonmandatory subject of bar-
gaining into a mandatory sub-
ject, but rather substituted an in-
quiry into the nature of the right
before making the assessment.
Id.

Yorktown Faculty Ass'n, 7 PERB
13030 (1974).

If a union submits a non-manda-
tory subject to compulsory inter-
est arbitration, it can be found
to have violated its duty to ne-
gotiate in good faith and subject
to an improper practice in viola-
tion of the Taylor Law. §209-
a.2(b) of the Act; management
is subject to the same charge
pursuant to §209-a.19(d). City
of Cohoes, 31 PERB 3020
(1998). Arguably, the Board's
recent ruling in this case reversed
existing case law in this areq,
adopting o conversion theory of
negotiability whereby
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nonmandatory subjects con-
tained within a collective bar-
gaining agreement become man-
datorily negotiable upon a de-
mand to negotiate. Thus, where
a party seeks to modify or de-
lete existing contract language in
an expired agreement, those
demands are automatically trans-
formed into mandatory subjects.
However, the Board did not au-
tomatically  transform  a
nonmandatory subject into a
mandatory one but rather substi-
tuted an inquiry into the nature
of the right before making the
assessment. Thus, even when
such an inquiry is made into a
management rights provision,
however, it remains a non-man-
datory subject of bargaining and
management is exempt from the
requirement to bargain over it.
Churchville-Chili Cent. Sch. Dist.,
17 PERB 113055 (1984).
County of Orange, 10 PERB
13080.

1967 N.Y. Llaws ch. 392; NY.
Civil Service Law §8§200-214
(hereinafter “Civ. Serv. Law”).
See Civ. Serv. law §200.

Civ. Serv. Law §202.

Civ. Serv. Llaw §203.

The Condon-Wadlin Act, prede-
cessor to the Taylor Law, man-
dated penaliies for public em-
ployees who engaged in strikes.
1947 N.Y. lows ch. 391. The
prevailing view, however, was
that the Condon-Wadlin Act was
unenforceable. Lefkowitz, Public
Sector labor and Employment
law 17 (2d ed., 1998). One of
the major dissatisfactions with the
Act was that by failing to give
government employees collec-
tive bargaining rights, the Act did
nothing fo relieve the strains that
led to strikes. leg. Doc. No. 40
at 28, 51 (1966) (Report of the
New York State Joint legislative
Committee on Industrial and La-
bor Conditions for the year 1965-
1966) (statement of Paul
Greenberg on behalf of the Lib-
eral Party, urging the elimination
of strike penalties, and, at 49,
statement of N.Y.C. Mayor
Wagner urging an easing of pen-
alties).

Civ. Serv. law. §204(3).
Southampton Police Benevolent
Ass’n, 2 PERB 13011 (1969).
Good faith negotiations were
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first defined in this case as “a
matter of intention” of the parties.
The Board declared “we find
that, basically, the duty to nego-
tiate in good faith means that
both parties approach the nego-
tiating table with a sincere de-
sire o reach an agreement. Thus,
essentially good faith is @ matter
of intention. Objectively, intent
can be determined only by the
actor's word and deeds; and
where there is a variance be-
tween the two, experience would
dictate that greater reliance be
placed on the latter. Thus,
whether one had approached
the negotiating table with a sin-
cere desire to reach agreement
can only be determined by this
overall conduct in this regard.
This determination should not be
made on the basis of an isolated
act during the course of negotia-
tions, but should be based on the
totality of a party’s conduct.” Id.
at 3274.

Civ. Serv. law §209-a(1) pro-
vides: “It shall be an improper
practice for a public employer or
its agents deliberately... (d) to
refuse to negotiate in good faith
with the duly recognized or cer-
tified representatives of its pub-
lic employees.” On the em-
ployee side, Civ. Serv. law
8§209-a(2)(b) makes it an im-
proper practice for an employee
organization to “refuse to nego-
tiate collectively in good faith
with a public employer, provided
itis the duly recognized or certi-
fied representative of the employ-
ees of such employer.”
Uniformed Firefighters Ass'n,
Mount Vernon, 11 PERB 14539,
affd, 11 PERB 3095 (1978).
Ballston Spa Cent. School Dist.,
16 PERB 14542, at 4599
{1983).

Town of Riverhead, 25 PERB
14526, affd, 25 PERB 13057
(1992). The Administrative Law
Judge found that the union not
only set a precondition to nego-
tiations but when dates were
agreed upon, it continued to can-
cel those dates, often at the last
minute and with no agreement as
to a future date. The AlJ noted
that I find [the union’s] conduct
as a whole evidences a desire
to protract negotiations without
any intent to reach an agreement,
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in violation of § 209-a.2(b) of the
Act.” Id.

Id.

Id.

Deposit Teachers Ass'n, 27 PERB
13020 (1994). See also County
of Wayne where the Board
found that the totality of the
county union’s conduct during
negotiations for a successor
agreement violated its bargain-
ing duty whereas one act stand-
ing alone might not have done
s0. In this case, the Board looked
atthe union’s conduct as a whole
and found that it evidenced a
lack of sincere desire to reach
agreement. Such actions in-
cluded: {1) prematurely declar-
ing an impasse in negotiations;
(2} reneging on a commitment to
negotiate removal of certain
titles from the negotiating unit; {3)
refusal to consider county's pro-
posal to change health insurance
carriers; (4) refusal to put some
ofits proposals in writing; and {5)
attempting to bypass the
county’s designated negotiator.
14 PERB 13092 (1981).

Id.

Id., quoting Reed & Prince Mfg.
Co., 96 NLRB 850, 28 LRRM
1608 [1951), enforced, 205
F.2d 131, 32 LRRM 2225 (1*
Cir.), cert. denied, 346 U.S.
887, 33 LRRM 2133 (1953).
Matter of Greenburgh, 32 PERB
14512 (1999 quoting State of
New York, 5 PERB 114523, at
4603 (1972).

Id.

Id.

29 U.S.C. §8141-188.

29 US.C. §141. "It is the pur-
pose and policy of this Act, in
order to promote the full flow of
commerce, to prescribe the legiti-
mate rights of both employees
and employers in their relations
affecting commerce, to provide
orderly and peaceful procedures
for preventing the interference by
either with the legitimate rights
of the other, to protect the rights
of individual employees in their
relotions with labor organizations
whose activities affect com-
merce, to define and proscribe
practices on the part of labor and
management which affect com-
merce and are inimical to the
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ENDNOTES

tion with labor disputes affecting
commerce.”

The NLRA allows private sector
employees to "engage in ...con-
certed activities for the purpose

“of collective bargaining or other

mutual aid or protection.” 29
UsS.C.§157.

Civ. Serv. Law §210(1).

In a case decided shortly after
the enactment of the Taylor Law,
the Board in Town of
Southampton found that the sum-
mary disposition by the town
board of an appointed
factfinder’s report was a matter
of great concern. Consequently,
it advised the parties that the
state legislature’s intent in estab-
lishing impasse procedures such
as mediation and factfinding was
to make them “meaningful proce-
dures for the resolution of im-
passes in negotiations” because
it had prohibited public employ-
ees from engaging in concerted
work stoppages. 2 PERB 13011
at 3275 (1969).

Elkouri & Elkouri, supra n. Q.
Civ. Serv. law §209-a (1). "It
shall be an improper practice for
a public employer or its agents
deliberately (a) to interfere with,
restrain or coerce public employ-
ees in the exercise of their rights
guaranteed in section two hun-
dred two for the purpose of de-
priving them of such rights.” {The
listing of improper practices con-
tinues to letter (f) and while it is
not necessary to list each here, it
is important to note that the word
“deliberately” is intended to ap-
ply to each of the enumerated
actions.) Pursuant to Civ. Serv.
law §209.a (2), employee or-
ganizations bear the reciprocal
burden: “It shall be an improper
practice for an employee orga-
nization or its agents deliberately
(a) to interfere with, restrain or
coerce public employees in the
exercise of the rights granted in
section two hundred two, or to
cause, or attempt to cause, a
public employer to do s0.”

29 US. C. §158. Sec. 8 [a) It
shall be an unfair labor practice
for an employer -(1) to interfere
with, restrain, or coerce employ-
ees in the exercise of the rights
guaranteed in section 7.

general welfare, and to protect % 45 U.S.C. §§151-164.
the rights of the public in connec- °° 323 U.S. 192,65 S.Ct. 226, 89
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98

LEd. 173 (1944).

Id.

29 U.S.C. §8151-164.

345 U.S. 330 (1953].

386 U.S. 171 (1967).

See Gosper v. fancher, 40
N.Y.2d 867, 387 N.Y.S.2d
1007, 356 N .E.2d 479 (1976),
affginpart49 AD.2d 674, 371
N.Y.S.2d 28 (4" Dep't 1975),
cert. denied, 430 U.S. 915
(1976).

See, e.g., United Fed'n of Teach-
ersv. PERB, 19 PERB 7020 (1*
Dep't 1986); Symanski v. East
Ramapo Cent. Sch. Dist, 17
A.D.2d 18, 502 N.Y.S.2d 209
{2d Dep't 1986); De Cherro v.
CSEA, 60 A.D.2d 743, 400
N.Y.5.2d 902 (3d Dep't 1977)
(finding that the supreme court
and not PERB retained jurisdiction
“over all labor contracts when the
question of fair representation
arises...[p]roviding employees
with the assurance of impartial
review of union conduct [where]
to hold otherwise... would strip
the public employee of the pro-
tection afforded by the fair rep-
resentation doctrine;” Jackson v.
Regional Transit Serv., 54 A.D.2d
305, 388 N.Y.S.2d 441, 10
PERB 1 7501 {4" Dep't 1976)
("the policy underlying the prin-
ciple that a wrongfully dis-
charged employee may bring an
action against his
employer,....provided that the
employee can prove that the
union as bargaining agent
breached its duty of fair repre-
sentation should apply with
equal force to the public sector.”
)

Vacav. Sipes, 386 U.S. 171,87
S.Ct. 903, 17 L.Ed.2d 842
[1967).

Symanski v. East Ramapo Cent.
Sch. Dist, 117 A.D.2d 18, 502
N.Y.S.2d 209 (2d Dep't 1986).
Here the Second Department re-
fused to find that the union's er-
ror in judgment constituted a
breach of its duty of fair repre-
sentation because “while the
plaintiff proffered evidence dis-
puting the wisdom of the union'’s
conclusion that the membership
was bound by the memorandum
of understanding, he has not con-
troverted the showing that the
union's decision to forego arbi-
tration was made after a careful
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107
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&

consideration of the plaintiff's
arguments and was not pre-
dicted upon irrelevant factors.”
Apparently, a union can make a
mistake in judgment, even one
that might appear foolish, if it did
so while believing that its course
of action was decided in good
faith.

Goodman v. lukens Steel Co.,
482 U.S. 656, 107 S.Ct. 2017,
Q6 LEd.2d 572 (1987).
Symanski, 17 A.D.2d 18 at 21
{2d Dep't 1986), citing Gunkel
v. Garvy, 45 Misc.2d 435, 441
{Sup. Ct. 1964

Vaca v. Sipes, 386 U.S. 171,
191, 87 S.Ct. 903, 17 LEd.2d
842 (1967).

Gavenda v. Orleans County,
1997 WL 65870 (W.D.N.Y.).
In re Roma v. Ruffo, 92 N.Y.2d
489, 705 N .E.2d 1186, 683
N.Y.S.2d 145 (1998).

Elkouri & Elkouri, How Arbitration
Works at 473 (5™ ed., 1997).
Id.

Id. In the chapter of their seminal
volume entitled “Standards for In-
terpreting Contract Language,” the
editors discuss in great detail the
standard contract principles rou-
tinely used by arbitrators in inter-
preting disputed collective bar-
gaining provisions such as ambigu-
ity, bargaining history and past
practice, and looking to the “intent
of the parties.” In another chapter
entitled “Use of Substantive Rules
of law,” the editors examine the
contract principles recognized by
arbitrators which include “the fun-
domental principles of contract law
such as those concerning offer and
acceptance, need for consider-
ation, anticipatory repudiation
{breach), and the obligation to
perform the contract in spite of
hardships.” See also Ray |.
Schoonhoven, ed., Fairweather’s
Practice and Procedure in labor
Arbitration (3d ed. 1991), Chap-
ter @ Contract Interpretation.
Farnsworth, Contracts §7.7 at
496,

Arbitrators and courts dlike are
fond of quoting Holmes when
called upon to examine the lan-
guage of contract provisions: “A
word is not a crystal, fransparent
and unchanged, it is the skin of a
living thought and may vary
greatly in color and content ac-
cording to the circumstances and
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the time in which it is used.”
Towne v. Eisner, 245 U.S. 418
{1918). Arbitrator Martin Raphael
quoted this passage from
Holmes in Yale & Towne Mfg.
Co., 5 LA 753, 753 (1946).
Corpus Juris, Sec. 481, p. 520.
See Elkouri & Elkouri, How Arbi-
tration Works, Chapter 9, Stan-
dards for Interpreting Contract
language and compare to Re-
statement Second §§202, 203.
Elkouri’s discussion of the arbitra-
tion decisions in this area is in
depth and valuable. An apt sum-
mary of the various interpretive
devices employed by arbitrators
can be found in the above-cited
Restatement provisions referring
to contract interpretation.
Elkouri & Elkouri, How Arbitration
Works at 479; when courts look
to divine the mutual “intent of the
parties,” they similarly look to the
express language of the agree-
ment, preliminary negotiations,
prior dealings of the parties, and
custom and usage of the frade,
if appropriate. Custom and past
practice of the parties is one of
the most important standards
used by arbitrators in the inter-
pretation of ambiguous contract
language. See Chapter 12 in this
volume for an extensive discus-
sion of the role of custom and
past practice in labormanage-
ment arbitration. For our pur-
poses, itis significant that custom
ond past practice is applied by
arbitrators in much the same
manner as it is in the Uniform
Commercial Code, perhaps evi-
dence of having borrowed
heavily from it. For example, in
certain instances, a past practice
can become an implied term of
the agreement and established
practices can be used to fill in
contract gaps. See also Restate-
ment Second §§220, 221, 222,
223. These sections deal with
usage as an element of interpre-
tation.

Elkouri & Elkouri, How Arbitration
Works, at 488; see note 81 for
numerous case examples.
Elkouri & Elkouri, How Arbitration
Works, at 514.

See Elkouri & Elkouri, How Arbi-
fration Works, at 509, note 216
for allisting of cases where arbitra-
tors construed contract language
against the party that drafted it.
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For the common law corollary, see
Rest. 2d §206 Interpretation
against the Draftsman.

Elkouri & Elkouri, How Arbitration
Works, at 500. If a contract is
capable of two constructions,
one of which would work a for-
feiture, the favored construction
is the one which would not. The
example cited by the editors is
Lithonia lighting Co., 85 LA 627
630 (Volz, 1985} where the ar-
bitrator stated that “it is a famil-
iar principle that the law abhors
a forfeiture of a valuable right,
such as the termination of senior-
ity...." In this case, the arbitrator
applied this principle to set aside
the termination of the grievant's
seniority under ambiguous con-
tract language.

As Professor Farnsworth explains the

ne

nz

ng

ne

court's preference against forfei-
ture, while freedom of contract
generally requires that the par-
ties” agreement be honored even
it forfeiture results, if it is not clear
from the agreement or surround-
ing circumstances that the obli-
gee assumed the risk of forfeiture,
then an interpretation of the con-
tract that reduces that risk is pre-
ferred. Contracts §8.4 at 579.
Every first year law student learns
the legal maxim of “expressio
unius est exclusio alterivs.”

This is the doctrine of ejusdem
generis, another axiom routinely
taught in first year low classes.
A provision for paid vacations for
employees in the “active employ”
of the company on a specified
date, provided they met other re-
quirements would not be inter-
preted so as fo produce the “ab-
surd” result of disqualifying em-
ployees absent on such date due
to illness or any other valid rea-
son. Consolidation Coal Co., 83
LA 1158, 1159, 1161 (1984). For
the common law counterpart see
Rest 2d § 203, Standards of Pref-
erence in Ime(prelolion, subsec-
tion (a), “an interpretation which
gives a reasonable, lawful, and
effective meaning to all the terms
is preferred to an interpretation
which leaves a part unreason-
able, unlawful or of no effect.”
The most notable example deals
with the issue of “waiver.” This is-
sue arises when examining the
question of whether one of the
parties to the collective bargain-

120

121

ing agreement allegedly
"waived" a right, usually with re-
spect to broadly-phrased man-
agementrights clauses or “zipper”
clauses. In these cases, the arbi-
frator routinely defines waiver as
“the intentional relinquishment of
a known right with knowledge of
ifs existence and an intention to
relinquish it.” Town of Carmel, 30
PERB 114687 (1997) (quoting
City of New York v. State of New
York, 40 N.Y.2d 659, 669.) Fur-
ther, Town of Carmel stated that
“such a waiver must be clear, un-
mistakable and without ambigu-
ity." (Quoting CSEA v. Newman,
88 A.D.2d 685, 15 PERB 17011,
at 7021 {3d Dep't 1982}, affd,
61 N.Y.2d 1001, 17 PERB
117007 (1984}). See Hoxie v.
Home Ins. Co., 32 Conn. 21
(1864)(" A waiver is the intentional
relinquishment of a known right.”);
Clark v. West, 193 N.Y. 349, 86
N.E. 1 (1908)("A waiver has
been defined to be the intentional
relinquishment of a known right.”).
Civ. Serv. law §209-a{1){d);
Civ. Serv. law §209-a(2)(b).

See County of Rensselaer, 13
PERB 113080 (1980), where the
Board examined the County's
defense of management pre-
rogative to a union charge of
improperly instituting a work rule
affecting the terms and condi-
tions of employment and rea-
soned that “in determining
whether a work rule is a manda-
tory subject of negotiation, the
Board must strike a balance be-
tween an employer's freedom to
manage its affairs and the right
of employees to negotiate their
terms and conditions of employ-
ment.” In this case, the County
unilaterally instituted a parcel in-
spection procedure which sub-
jected employees to discipline.
The County claimed that the
union had waived its right to ne-
gotiate a parcel inspection pro-
gram by agreeing to the contrac-
fual management rights clause
authorizing the County to disci-
pline employees as necessary
“to carry out the mission of the
Employer pursuant to existing
practices....” The Board held that
this was not a waiver of the right
to negotiate new procedures
and the County was ordered to
discontinue the inspection pro-
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gram.
Matter of City of New Rochelle,
17 PERB 11 4574 {1984).

Id. Note that when an employee
was designated as an excessive
sick leave user, that employee
was henceforth required to docu-
ment future illnesses by the cer-
tificate of a physician on a form
devised by the City. This is
deemed a form of discipline.

id.

Matter of City of New Rochelle,
17 PERB 114574 (1984).
Onondaga-Madison Bd. of
Coop. Educ, Serv, 17 PERB 1
3109 (1984).

In failure to negotiate improper
practice charges where the under-
lying dispute between the parties
is essentially contractual in nature,
PERB has consistently interpreted
the Taylor Llaw to deprive it of ju-
risdiction in favor of resolution
through the parties’ grievance ar-
bitration process. In re Roma v.
Ruffo, 92 N.Y.2d 489, 705
N.E.2d 1186, 683 N.Y.S.2d 145
{1998). In Roma, the school dis-
trict unilaterally reduced the daily
work schedule of school matrons
from eight hours to six. The school
district and the school board re-
lied upon management rights pro-
visions in the CBA to justify the
unilateral reduction in the matrons’
daily working hours. The New
York Court of Appeals found that
such reliance on aterm in the con-
tract as a “reasonably arguable
source of right” to support a posi-
tion made this dispute a contrac-
tual issue beyond PERB’s jurisdic-
tion. Id. at 499, 705 N .E.2d
1191, 683 N .Y.S.2d 150. Conse-
quently, the court held that the
school district’s unilateral change
in work hours was a breach of the
parties’ collective bargaining
agreement as opposed to a claim
for an unfair labor practice. /d. at
497, 705 N .E.2d 1190, 683
N.Y.S.2d 149,

The number of employees as-
signed to a piece of equipment
raises a compelling safety issue
but that is outweighed by the
employer's general right to fix
staffing requirements unilaterally.
Staffing per piece of equipment
is nonmandatory. City of White
Plains, @ PERB 93004 and
Amsterdam, 10 PERB 3007
{two-person patrol cars). See also
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Town of Carmel, where the Board
fully articulated management'sin-
terest in setting staffing levels,
leaving no doubt as to the full ex-
tent of management's power and
confrol. “Minimum staffing levels
are exactly what the words in the
phrase suggest, i.e., changeable
minimums. Just as an employer
may initially fix unilaterally a speci-
fied minimum staff complement,
an employer has an equal mana-
gerial right to change unilaterally
those staffing levels to coincide
with its belief regarding the num-
ber of personnel needed or
wanted for the delivery of a ser-
vice of a desired type or level. In
the delivery of that chosen service,
an employer may at any given
point in time unilaterally increase,
decrease or keep constant the
staffing level fixed at an earlier
point in time.” 31 PERB 3006
(1998), affd, 32 PERB 97028
(3d Dep't. 1999)

Matter of Pub. Employees Fedn.,,
AFL-CIO, 23 PERB 14565
{1990).

Id.

Levittv. Bd. of Collective Bargain-
ing, 79 N.Y.2d 120, 127, 589
N.E.2d 1, 4, 580 N.Y.S.2d
917,920 (1992). The court more
fully explained, “although terms
and conditions of employment
{subject to bargaining} and man-
agement prerogatives (exempt
from bargaining) may be neatly
separated in principle, the prac-
tical task of assigning @ particu-
lar matter to one category or the
other is often far more difficult.”
Id. See also Matter of lezette v.
Bd. of Educ, 35 N.Y.2d 272,
278, 319 N .E.2d 189, 192, 360
N.Y.S.2d 869, 873 (1974)
{finding that “the law is clear that
a board of education, acting in
good faith and with reasonable
judgment, may abolish a teach-
ing position, not only if held by a
probationary teacher but even if
held by a tenured teacher).
Levitt v. Bd. of Collective Bargain-
ing, 79 N.Y.2d 120, 127, 589
N.E2d 1,4, 580N.Y.S.2d 917,
@20 [1992). Utilizing its power
under Civil Service Law section
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212, the City of New York has pro-
mulgated its own regulations gov-
erning the collective bargaining of
its employees. N.Y.City Admin.
Code §§12-301 -12-316 [the New
York City Collective Bargaining
Law, hereinafter, "NYCCBL"). This
regulatory scheme envisions that
the threshold issue of whether a
particular subject matter is bargain-
able should be decided by the im-
partial body with expertise in the
areq, i.e., the Board of Collective
Bargaining. The Board consists of
two members appointed by the
Mayor, two designated by a com-
mittee of unions, and three elected
by unanimous vote of the other four
(N.Y.City Charter §1171). The
Board is the impartial body before
which both public employers and
public employee organizations
may be advocates.

lackawanna Mun. Hous. Auth.,
19 TPERB 4632 (1986).

Id.

Id.

By “agreed common purpose,” |
refer to the mutuality of obliga-
tion understood by parties when
entering into a collective bargain-
ing agreement.

Restatement {Second) of Con-
tracts §205 Comment a.
Steuben-Allegany BOCES, 13
PERB 114511, off'd, 13 PERB
13096 (1980).

City of Poughkeepsie v.
Newman, 95 A.D.2d 101, 16
PERB 117021 {3d Dep't 1983},
appeal dismissed, 60 N.Y.2d
859, 16 PERB 17027 {1983).
County of Onondaga, 29 PERB
14541 (1996).

Id. See also County of Schuyler,
31 PERB 14507 (1998) where
the Al found a waiver of the
union’s right to negotiate the sub-
confracting out of work tradition-
ally performed by unit employ-
ees. The County alleged that the
language of the management
rights clause afforded it the right
“to determine whether and to
what extent the work required in
operating its business and sup-
plying its services shall be per-
formed by employees covered
by this agreement.” The Al

143

144

45

146

47

148

49

agreed and held that this lan-
guage allowed the County to
subcontract out clerical work that
had been performed by union
workers for the past 11 years
without negotiating with the
union. On its face, this appears
to be an improper result and in
direct conflict with labor’s histori-
cal mission of job protection. s it
reasonable o assume that labor
knowingly and intentionally
waived its right to negotiate the
subcontracting out of jobs tradi-
tionally filled by its members
when it agreed to general lan-
guage in a management rights’
clause? It is not likely.

County of Onondaga, 29 PERB
14541 (1996). See also County
of Alleghany, 32 PERB 114630
(1999). The County defended its
act of subcontracting the work of
the installation of sluice pipe and
culvert demolition along a county
highway to a private contractor,
work claimed by the union to be
exclusive to its unit, as permissible
pursuant to the management
rights clause in the parties’ col-
lective bargaining agreement.
Metro. Suburban Bus Auth., 20
PERB 113066 (1987).

Town of Walkill, 31 PERB 14504
(1998).

Article 35 of the parties’ 1992-
1994 agreement provided in
part: "Except as expressly modi-
fied or restricted by a specific
provision of this Agreement, all
statutory and inherent manage-
rial rights, prerogatives, and func-
tions are retained and vested
exclusively with the Department,
including, but not limited to, the
rights, in accordance with the
sole and exclusive judgment and
direction:...to make, alter, delete
and enforce reasonable rules,
regulations, orders and poli-
cies...."

Town of Walkill, 31 PERB 14504
(1998).

Town of Walkill, 31 PERB 114504
(1998) quoting Town of Carmel,
29 PERB 13073 {1996).
Lackawanna Municipal Housing
Authority, 19 PERB 14632
(1986).
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157

158
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Id.

City of White Plains, 19 PERB
17019 (N.Y.Sup. Ct. 1986),
aff'd 18 PERB 113074 (PERB
1985), affd 18 PERB 4555
[PERB ALJ 1985).

City of White Plains, 18 PERB
14555, citing City of Mount
Vernon, 18 PERB 13020 {March
11, 1985); Beacon CSD, 14 PERB
13084 (1981}, Nassau Chapter,
CSEA, Inc. v. Helsby, 54 AD.2d
925, @ PERB 17022 (2d Dept.
1976) affd mem., 43 N.Y.2d
755, 10 PERB 117020 (1977).
City of White Plains, 18 PERB
14555, 4612.

City of White Plains, 18 PERB
14555, 4612.

City of White Plains, 18 PERB
14555, 4612.

City of White Plains, 18 PERB
14555, 4613-4614.

Compare City of White Plains
with Poughkeepsie City School
District, 19 PERB 113036 (1986),
where the Board found that the
District acted appropriately when
it set forth objective criteria for
defermining excessive use of sick
leave and provided notice of
such standards to the employ-
ees. Here the District found it sus-
picious when employees took
more than ten days sick leave
during a contract year or more
than three such leave days at
times when they extended vaca-
tions or holidays. Sensing that
there was potential abuse afoot,
the District announced that its
suspicions would be allayed if
medical documentation would
be provided for some absences.
The Board found that an em-
ployer has an inherent right to
monitor the conduct of its employ-
ees who use sick leave by
“ascertain{ing] that they are us-
ing it for the purposes contem-
plated by the contract.” Id.
Town of Carmel, 30 PERB
14687 (1997).

Town of Carmel, 30 PERB
14687 (1997).

Town of Carmel, 30 PERB
114687 (1997). See also County
of Nassau, 20 PERB 13040
(1987).
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