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duced the Community Charac-
ter Act of 2000.* The bill, de-

ZOning and signed “‘to assist States with
land use planning in order to

Lﬂnd U se promote improved quality of
: life, regionalism, sustainable

P lannzng economic development, and

environmental stewardship,’’?
would have provided up to
$500,000 in federal funds in
grants to states for the purpose
of updating land use planning
legislation and integrating fed-
eral land management and state
planning.® Although the bill
failed to find its way onto the
agenda of the Senate Commit-
tee on Energy and Natural Re-
sources during the 106th Con-

Partricia E. SaikiN®

Congress Misses Twice
With The Community
Character Act: Will
Three Times Be A
Charm?

Introduction

Following on the heels of the
release by the American Plan-
ning Association of both the
Interim and Final Growing
Smart Legislative Guidebooks
in 2000, a group of United
States Senators, led by Rhode
Island’s Lincoln Chafee, intro-

gress, supporters tried again
with the introduction of two
bills in 2001: H.R. 1433 and S.
975. While the Senate bill ad-
vanced through the Committee
process in 2002, the legislation
is unlikely to be considered by
the full Senate during the first

*Patricia E. Salkin is Professor of Government Law, Associate Dean and
Director of the Government Law Center at the Albany Law School. She is the
author of New York Zoning Law and Practice (4th ed.) (West Group), and the
editor of the Zoning and Planning Law Report and the Zoning and Planning
Law Handbook, both published by West Group,

'S. 2995 (introduced July 27, 2000).
2
1d.

>The Act provided that grant funds could be used by the states to obtain
technical assistance in: ‘(1) drafting land use planning legislation; (2) research
and development for land use planning programs and requirements relating to
the development of State guide plans; (3) conducting workshops, educating
and consulting policy makers, and involving citizens in the planning process;
and (4) integrating State and regional concerns and land use plans with Federal
land use plans.”” See S. 2995, Sec. 4(c).
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session of the 107th Congress.
This column explores the ori-
gins of the legislation, analyzes
the differences and similarities
in the three pieces of legisla-
tion, discusses the role of the
advocacy organizations in se-
curing passage or defeating the
measures, and predicts what
the future might hold for fed-
eral fiscal support of state and
local land use planning issues.

History of the
Community Character
Act

The Community Character
Act (hereafter referred to as the
““Act’”) was designed to estab-
lish a voluntary incentive for
states to improve planning and
hence accomplish some of the
goals of ‘‘smart growth’’
through a federal grant
program. As proposed, the bills
offer assistance in the form of
grants for reforming and updat-
ing planning legislation of
state, local and tribal
governments. These grants
could be used for technical as-
sistance and support for a
state’s review and implementa-
tion of growth legislation.

It comes as no surprise that
at least some members of Con-
gress would be interested in
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advancing the legislation. Both
the House and the Senate have
established bipartisan, multi-
regional tasks forces and cau-
cuses on the subject of smart
growth. The 24-member Sen-
ate Smart Growth Task Force
was established in January
1999 by Senators Jim Jeffords,
then a Vermont Republican
(now an Independent), and Carl
Levin, a Michigan Democrat,
with the overall goal of deter-
mining and promoting ways in
which the federal government
can assist states and localities
to address growth management
issues.* Senator Jefford’s inter-
est in smart growth is now per-
haps more significant follow-
ing his recent appointment to
Chair of the Senate Environ-
ment and Public Works Com-
mittee, and this interest is com-
pounded by the fact that the
2001 version of the Commu-
nity Character Act was not as-
signed to the Senate Commit-
tee on Energy and Natural
Resources, but rather to the
Committee on Environment
and Public Works.

On the House side, more
than 30 members strong, the
House Sustainable Develop-
ment Caucus, formed at the
start of the 105th Congress, is a

“http://www.nemw.org/SGsenate.htm (site visited 8/02). Task Force
members in the 106th Congress include 15 Democrats and nine Republicans,

from 18 states.
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bipartisan Congressional Cau-
cus created to educate Con-
gressional members and staff
on what sustainable develop-
ment is and where it is happen-
ing around the country.® The
goal is for members to then use
the knowledge ‘‘when looking
at legislation to ensure that fed-
eral policies promote rather
than impede sustainability
efforts.”’® In 1996, Congress-
man Earl Blumenauer (D-OR)
founded the Livable Communi-
ties Task Force. With over 50
members, the Task Force sup-
ports legislation that: requires
local community involvement
in government decisions at all
levels; provides local commu-
nities with the tools to solve
their own local problems; pro-
motes cheaper, more environ-
mentally friendly solutions to
infrastructure problems,
thereby preserving and con-
serving resources; encourages
multi-objective management;
prepares communities to func-
tion in a global environment;
and focuses on partnerships
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among and between local gov-
ernment, private companies,
federal government, non-
profits, and citizen groups for
funding solutions.” Representa-
tive Blumenauer is the lead
sponsor of the Act in the House
of Representatives.

Key Differences in the
2001 Community
Character Act
Approaches

There are a number of key
differences in the House and
Senate versions of the Act.
These are important and subtle
distinctions that require atten-
tion, given the likelihood of
revised legislation in 2003.

Purpose of the Act(s)

The House bill is designed
“‘[t]o authorize the Secretary of
Housing and Urban Develop-
ment to make grants to assist
States, tribal governments, and
Native Hawaiian organizations
in their efforts to develop or
update land use planning legis-
lation in order to promote more

*Caucus Information, http://www.house.gov/meehan/sdc.about.htm. The
Caucus is co-chaired by Marty Meehan (D-MA) and Wayne Gilchrest (R-
MD), with representation from more than two dozen states.

®Id. The Caucus has identified the following sustainable development is-
sues: urban sprawl and loss of open space; transportation planning; brown-
fields redevelopment and urban revitalization; sustainable taxation policies;
reduction of non-sustainable subsidies; post-disaster rebuilding; watershed
based planning efforts; and renewable energy and energy conservation. Id.

"Livable Communities Task Force, http://www.house.gov/blumenauer/
letf.html (site visited 3/9/01).
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environmentally compatible
and effective urban develop-
ment, improved quality of life,
regionalism, sustainable eco-
nomic development, and envi-
ronmental stewardship[.]”’ The
2001 Senate bill also focuses
on environmentalism, and it of-
fers “‘[t]Jo improve environ-
mental policy by providing as-
sistance for State and tribal
land use planning, to promote
improved quality of life, re-
gionalism, and sustainable eco-
nomic development[.]’” Sus-
tainability, economic
development and environmen-
tal protection are common
themes, and ones that have
been considered ““safe’’ to hold
out as public purposes. It is
interesting and timely that Con-
gress 1s finally bringing back
notions of regionalism and its
importance in comprehensive
land use planning. That the two
bills sound very similar in tone
and purpose is encouraging,
since a compromise will likely
have to be reached in confer-
ence on other substantive pro-
visions of the Act.

Level of Proposed Funding
The first major difference be-
tween the bills is the amount of
money proposed. Without a
significant investment of pub-
lic resources at all levels of
government to support frequent
planning reviews and updates,
outmoded local master plans
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and local comprehensive plans
will continue to live among
antiquated state planning en-
abling acts that have not been
reformed in decades. A finan-
cial investment is critical to
achieving any type of success
in planning modernization. As
proposed, the 5-year level of
funding by the House is $50
million per year for a total of
$250 million, yet the Senate
bill proposes a mere $25 mil-
lion over the course of five
years. Both bills require at least
a 10% match of state funds.
While grants would not exceed
$1,000,000 to any state, the
Senate bill would allow for up
to $100,000 in additional funds
for pilot projects for local gov-
ernments who wish to carry out
land use planning activities
consistent with land use plan-
ning legislation. With lots of
room to strike a compromise,
the level of funding finally
achieved will likely be much
closer to the Senate proposal
than the House version. The
real key, of course, is to make
certain that the Act, if passed,
does in fact secure the neces-
sary appropriation to fully fund
the entire agreed upon amount.

Administration of the Act

The House bill proposes that
the program be administered
by the Secretary of the Depart-
ment of Housing and Urban
Development (HUD). This
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makes perfect sense, given
HUD’s fiscal support of the
American Planning Associa-
tion’s Growing  Smart
initiative. It also follows
HUD’s historical involvement
with urban planning through
the 701 program in the 1950s.
Although the 2000 Senate bill
would have also placed admin-
istration of the program with
HUD, the 2001 version directs
that the program be adminis-
tered by the Secretary of Com-
merce acting through the As-
sistant Secretary of Commerce
for Economic Development.
Although the Commerce De-
partment has also had histori-
cal involvement with planning
and zoning, as the 1920s model
City and State planning and
zoning enabling acts were pro-
mulgated by the Department
under then-Secretary Herbert
Hoover, and the Act calls for
sustainable economic develop-
ment, it seems as though HUD
has had more hands-on in-
volvement and research in the
field. However, if the goal is to
secure the funding, then focus
should perhaps be less upon
who administers the program,
and more on how the program
will be structured and what the
criteria for funding will be.
This is critical, given the fact
that the Assistant Secretary of
the Economic Development
Administration actually testi-
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fied at the hearing before the
Senate Committee in opposi-
tion to the bill. HUD Secretary
Mel Martinez has also gone on
record as being concerned
about the approach of federal
legislation that could under-
mine the role of local govern-
ments in local land use
planning.

Eligibility for the Federal
Funds

Under the recent Senate and
House bills, state and tribal
governments are eligible to re-
ceive funding for proposals that
demonstrate that the projects to
be funded promote land use
planning activities that are
comprehensive in nature, and
that to the maximum extent
possible, they: promote envi-
ronmental protection; take into
consideration public works in-
frastructure and future infra-
structure needs; promote sus-
tainable economic
development and social equity;
enhance community character;
conserve historic, scenic, natu-
ral and cultural resources; and
provide for a full range of hous-
ing options. Furthermore, pro-
posals must promote land use
plans that contain an imple-
mentation element that: in-
cludes a timetable for action
and defines the respective roles
and responsibilities of stake-
holders; is consistent with the
capital budget objectives for
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the state or tribal government;
and provides a framework for
the siting of various infrastruc-
ture development. In addition,
the proposal must demonstrate
that it will result in multi-
jurisdictional government co-
operation (especially in the
case of plans based on water-
shed boundaries) and that pub-
lic participation will be
encouraged. Furthermore, the
proposal should demonstrate
consideration for periodic up-
dates of the land use plans and
should include approaches to
land use planning that are
“‘consistent with established
professional land use planning
standards.”’

The 2000 Senate bill based
eligibility upon a slightly dif-
ferent set of factors. A proposal
would have had to demonstrate
that the State’s basic goals for
land use planning legislation
reform were consistent with,
among other things, citizen par-
ticipation (required in the de-
velopment, adoption and up-
dating of land use plans). The
significant change between the
two bills is that under the newer
approach, citizen participation
is encouraged but not required.
The other factors are essen-
tially the same.

Use of the Federal Grant Dol-
lars

The bills would allow the
federal funds to be used for
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slightly different purposes. The
2000 Senate bill would have
authorized funding to be used
to obtain technical assistance
for the following: drafting of
land use planning legislation;
research and development for
land use planning programs
and requirements relating to
the development of State guide
plans; conducting workshops,
educating and consulting
policy makers, and involving
citizens in the planning pro-
cess; and integrating State and
regional concerns and land use
plans with Federal land use
plans. The 2001 Senate bill
provides that funds may be
used to carry out (or obtain
technical assistance with which
to carry out): development or
revision of land use planning
legislation; research and devel-
opment related to land use
plans and other activities that
result in long-term policy
guidelines for growth and de-
velopment; workshops and in-
tegration initiatives as in the
previous version of the bill,
The bill also contains two new
initiatives that allow funding to
go to local governments to
carty out land use planning ac-
tivities consistent with land use
planning legislation and fund-
ing to acquire equipment or in-
formation technology to facili-
tate State, tribal or local land
use planning. The House bill
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authorizes funding for only
four activities: drafting of land
use planning legislation by the
State; researching and develop-
ing land use planning programs
and requirements related to the
development of State guide
plans; conducting workshops,
educating policymakers and
involving citizens in the plan-
ning process; and integrating
State and regional concerns
and land use plans with Federal
land use plans.

Criteria for Awarding of Fed-
eral Funds

The House bill simply autho-
rizes the Secretary of HUD to
establish a grant program that
would award funding as a first
priority for the development or
revision of land use planning
legislation in states that have
inadequate or outmoded en-
abling legislation. After that
priority, funding could be
awarded for the creation or re-
vision of State comprehensive
land use plans or plan elements
in those states that have already
updated their planning and zon-
ing enabling legislation. The
third option allows funding for
the development or revision of
comprehensive land use plans
or plan elements for multi-state
regions.

The 2000 Senate bill was
silent as to any criteria for the
awarding of federal funds. The
2001 Senate legislation pro-
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vides six criteria that the EDA
Secretary is to apply in evaluat-
ing eligible grant applications.
These include: fundamental
priority for states or tribal gov-
ernments with inadequate or
outmoded enabling legislation;
the extent to which a grant will
facilitate development or revi-
sion of land use plans consis-
tent with updated land use plan-
ning legislation; the extent to
which the area under jurisdic-
tion of the applicant is experi-
encing growth; the extent to
which the project to be funded
will protect the environment
and promote economic devel-
opment; and the extent to
which the applicant has com-
mitted financial resources for
comprehensive land use
planning.
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Comparisons Between House and Senate Versions of the Com-

munity Character Act of 2001

H.R. 1433 S. 975
$50 million/per year for 5 $25 million/over five years
ears

HUD-administered

EDA-administered

Individual grants of $1 mil-
lion for States, $200,000 for
tribal governments

Extra $100,000 available to
each applicant for Pilot
Program

10% match minimum

10% match minimum

Development or revision of
state planning legislation first
priority for grants

Reform of outdated legisla-
fion is designated as the
"fundamental priority"

Goals of planning legislation
must be consistent with citi-
zen participation, multijuris-
dictional cooperation, imple-
mentational elements, and
comprehensive planning

Contains similar requirements
as the House bill, but adds
stronger focus on
environmental protection to
eligibility requirements

May be used for drafting
legislation, R&D, workshops
and public meetings, and
coordination with federal or
regional programs.

Explicitly states that grants
may be used for acquisition of
new technologies

Comparison between 2000 and 2001 Senate bills

2001 Senate Bill

2000 Senate Bill

Administered by Secretary of
HUD

Administered by the Assistant
Secretary of Commerce for
Economic Development
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Expressly includes tribal
overnments -,

No mention of tribal govern-
ments

$1,000,000 max grant (plus
ilot monies)

$500,000 max grant

Recognizes the need for af-
fordable housing and op-
ortunity for choice

Stricter and more detailed
eligibility and ranking
requirements

March 2002 Senate
Hearings: Highlights

A Congressional hearing on
the Community Character Act
was held on March 6, 2002 be-
fore the Senate Committee on
Environment and Public
Works.® Senator Chafee, a co-
sponsor of the bill, reiterated
the belief that land use control
is best left to the state and local
levels,® and he pointed out that
“‘[t]hrough enactment of nu-
merous and often-times incom-
patible laws regarding trans-
portation, housing,

environment, energy, and eco-
nomic development, the federal
government has created a de-
mand for state and local
planning.’’** Not everyone is
enthusiastic, however, about
the proposed Act. David A.
Sampson, Assistant Secretary
for Economic Development at
the U.S. Department of Com-
merce testified, ‘‘The Adminis-
tration cannot support S. 975
because it calls for resources
that are not included in the
President’s budget to support
activities that can be accom-
plished through existing au-

8See http://www.senate.gov/epw/stm1__107 htm (site visited 8/02).

°In his statement to the Senate Committee, Senator Chafee explained, *“The
bill recognizes that land use planning is appropriately vested at the state and

local levels . .

. The bill does not prescribe any particular approach to land

use planning, because each community must decide for itself what is
appropriate.”’ See http://www.senate.gov/epw/cha__030602.htm (site visited

8/02).

1914, The Senator also offered that *‘[t}he Community Character Act should
be viewed as providing the federal payment for an unfunded mandate whose

account is overdue.”’
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thorities and appropriations,
and a centralized approach to
land use planning is not the
most effective solution to ad-
dress issues of sprawl and unfo-
cused economic
development.’’** While ac-
knowledging that current de-
velopment is occurring in a
way that detracts from quality
of life as characterized by traf-
fic congestion, air and water
pollution, and unfocused and
unattractive development, he
offered that these are best dealt
with at the local level, not
through an unfocused and cen-
tralized approach to land use
planning. Elizabeth Humstone,
Executive Director of the Ver-
mont Forum on Sprawl] testify-
ing on behalf of the American
Planning Association pointed
out that ‘‘unlike the Hoover
model, the Community Charac-
ter Act does not suggest impos-
ing a single model on all of the
states but rather supports re-
form and implementation that
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is developed based on the
unique needs and context of in-
dividual states and
communities.”’** She made the
environmental connection in
explaining the reason for the
Act’s strong support, offering
*‘it responds to widespread cit-
izen interest in smart growth by
providing critical resources to
help state and local leaders,
business and environmental
interests, and concerned citi-
zens bring about positive
change in their communities
through better planning.’’** Ms.
Humstone pointed out the need
to promote multi-state coopera-
tion on these issues ‘‘because
natural resources, watershed,
city borders, and development
impacts do not stop at artificial
political boundaries.’’** She
reminded the Committee that
Environmental Protection
Agency Administrator Christie
Todd Whitman expressed Ad-
ministration support when she
remarked that ‘“‘{a}ddressing

"Testimony of David A. Sampson, March 6, 2002; see http://
www.senate.gov/epw/Sampson__030602.htm (site visitied 8/02). Given the
statements made by Administrator Whitman and others, one can surmise that
perhaps the Department of Commerce is facing a political issue—to wit, the
original Hoover model acts came from the Department of Commerce in the
1920s, and today, the reform efforts to modernize those Acts are not being
lead by the Department of Commerce, but rather by the Environmental Protec-
tion Agency and by the Department of Housing and Urban Development.

2Testimony of Elizabeth Humstone, March 6, 2002 (see http://
www.senate.gov/epw/Humstone__030602.htm (site visited 8/02).

Byq.
1414,
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new environmental challenges
requires us to manage all of our
resources better—-economic,
social and environmental—and
manage them for the long term.
That is why Smart Growth is so
important—it is critical to eco-
nomic growth, the develop-
ment of healthy communities,
and the protection of our envi-
ronment all at the same time.
The Bush Administration—and
the EPA especially—under-
stands the importance of Smart
Growth.”"* In a letter signed by
major national environmental
and land use organizations, the
link between land use decision-
making and environmental
regulation was again
emphasized.?® They stressed
the importance of a public dis-
cussion on how the federal gov-
ernment can better support
state and local governments’
smart growth initiatives.

Gary Garczynski, President
of the National Association of

1514.

177

Home Builders, explained that
the Community Character Act
is prescriptive and intrusive in
character, and for this reason it
is unacceptable to the home
building community. He as-
serted that the bill proposes
unwarranted federal intrusion
into state and local land use
processes, and puts insufficient
emphasis on the critical and ap-
propriate role of local govern-
ment in land use decisions. In-
stead, it emphasizes state land
use plans, not state support of
local land use plans. By doing
so, the focus shifts to a top-
down approach to planning,
ignoring that local govern-
ments are the best arbiters for
appropriate land use plans. Fur-
thermore, he expressed concern
about the Assistant Secretary
of Commerce for Economic
Development being required to
make subjective decisions in
areas of which he possesses no
special expertise. This leads to

'%In a letter to Senators Jeffords and Smith dated March 4, 2002, representa-
tives of the American Institute of Architects, the American Planning Associa-
tion, the American Society of Landscape Architects, the Defenders of Wildlife,
the National Association of Regional Councils, the Natural Resources Defense
Council, the National Trust for Historic Preservation, the National Wildlife
Federation, Scenic America, the Sierra Club, and Smart Growth America
wrote, ‘‘American are increasingly aware and concerned about unplanned
growth and its byproducts-loss of open space, congestion, limited housing op-
tioms, strip malls, and loss of ecological biodiversity . . . .Good planning and
design make good business sense, in addition to minimizing some of the harm-
ful impacts that unmanaged growth can have on local and regional
ecosystems.”” See http://www.senate.gov/epw/Humstone _ 030602.htm (site
visited 4/04/02).
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a fear that by requiring the Sec-
retary to give favor to states
developing or revising plans
that are ‘‘consistent with up-
dated land use planning legisla-
tion,”’ the federal government
may be authorized to define or
develop ‘‘updated land use
planning legislation.”’ It also
gives rise to the fear that the
Secretary may adopt a particu-
lar state’s land use legislation
as guidance although that
state’s plan may be ill-suited
for another state’s needs.

He also expressed concern
regarding the possibility of the
federal government adopting a
““model’’ land use legislation,
such as the APA manual on
smart growth legislation, and
that the legislation poses some
possible tenth amendment
issues.

Other General
Statements in Support of
the Community
Character Act

Generally, the groups sup-
porting the Act believe that the
federal government. needs to
play a role in the prevention of
sprawl and the promotion of
smart growth. They are quick
to cite the damage done by the
federal government to contrib-
ute to sprawl and the ineffec-
tiveness of current policies.
They do not believe that the
federal government will be
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usurping land use control from
the local governments, and cite
the congressional findings that
the land use control is best dealt
with at the local level. This
program is voluntary for states,
not mandatory, and provides
local communities with more
resources to accomplish smart
growth and sustainable eco-
nomic development.

The National Association of
Realtors supports the Act be-
cause it provides needed assis-
tance to better plan for inevita-
ble growth; requires planning
to provide for opportunity and
choice in housing; and pro-
motes quality of life, sustain-
able economic development,
and protection of the
environment. They are particu-
larly in favor of the provisions
for pilot programs and inclu-
sion of education as a permis-
sible use of grant monies.

The National Multi-Housing
Council offered that the Com-
munity Character Act fills the
need for a federal role in pre-
serving open space and pre-
venting sprawl. Apartments are
an important aspect of smart
growth, but are often blocked
under traditional zoning
programs. The organization
hopes that the bill will assist
congress to encourage revision
and rethinking of traditional
zoning schemes and updating
land use planning legislation.
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The statement of this organiza-
tion is based, however, on the
assumption that’ the APA
guidebook will not be adopted
as the definitive ‘‘model.”

The American Planning As-
sociation notes that the legisla-
tion would offer ‘‘vital assis-
tance to meet the serious
challenge of reforming out-
dated planning statutes and
supporting planning as the ba-
sis for smart growth.”’*” The
Association asserts that the Act
supports an array of state, re-
gional and local efforts de-
signed to promote improved
quality of life and economic
development through better
planning, and emphasizes that
the Act creates a partnership
with the communities through
incentives and not through the
use of mandates.'®

Other Statements in
Opposition to the
Community Character
Act

Groups opposing the bill
view it primarily as a wolf in
sheep’s clothing. They express
concern over the role, if any,
the federal government should
play in land use planning. They
support the view that local
communities would be best
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served by the government tak-
ing on a role which will supple-
ment local planning while leav-
ing all decisions as to what best
suits the community in the
hands of the local planners. By
taking a more proactive role in
land use legislation, they assert
that the potential for abuse by
the federal government is
sharply increased. They ex-
press fears that the ‘‘incen-
tives’” authorized by the act
amount to no more than bribes
to bring local land use planners
in step with what the federal
government believes would be
the best way to grow. In this
they find constitutional prob-
lems, especially those bearing
on the states’ Tenth Amend-
ment rights.

Senator Inhoffe (R-OK)
voiced his opposition to the Act
based on his view that the bill
threatens the ability of local
governments to make their own
decisions. For this reason, he
believes that the bill authorizes
the federal government to over-
step its bounds in contraven-
tion to the Tenth Amendment
of the Constitution. Other
members of Congress have
taken strong action in opposi-
tion to the proposal. For ex-
ample, Illinois Representative
Donald A. Manzullo, Chair-

See www.plannin’g,org/legislation/ccafact (site visited 8/02).

1814,
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man of the Committee on Small
Businesses, has been circulat-
ing a letter to state officials
alerting them to the legislation
and asserting that this initiative
could usurp local land use
control. He asserts that “‘[i]f
implemented, such statutes
would severely restrict private
property use and the entrepre-
neurship and innovation that
depends on it. Moreover, this
whole federally-influenced
scheme will undermine local
authority to make flexible deci-
sions concerning economic
growth and stability in your
own communities.’ "

Some see the proposed legis-
lation as a ‘‘federal zoning
act.”’* According to the Amer-
ican Policy Center, the Com-
munity Character Act repre-
sents a ‘‘bold attack on our
federalist society’’ and is
“‘simply a bribe offered by the
federal government to locali-
ties to update their zoning
plans.”” The Center is con-
cerned that measures promot-
ing ‘‘smart growth’’ will be
read as promoting ‘‘no
growth.”’
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The April 2002 Senate
Committee Vote

On April 26, 2002, the Sen-
ate Committee on the Environ-
ment and Public Works voted
on the Act. The vote was sched-
uled to occur at 9:30 a.m., and
to be open to the press and
public. At 9:20 a.m., a senate
aide brought news to the crowd
that the time and place of the
meeting had been changed. The
new room was one to which the
public was not allowed access,
and the time was changed to
somewhere between 10 and 11
am. A committee spokesper-
son claimed that a scheduling
conflict prompted the change,
while skeptics viewed the last
minute switch as sneaky
politics. The result was that the
bill was voted out of the com-
mittee, by a vote of 12 to 7. The
twelve senators voting in favor
were: Jeffords (I-VT); Reid (D-
NV); Baucus (D-MT); Graham
(D-FL); Lieberman (D-CT);
Boxer (D-CA); Wyden (D-
OR); Carper (D-DE); Clinton
(D-NY); Corzine (D-NIJ);
Chafee (R-RI); and Specter (R-
PA). The seven voting against
the act were: Inhofe (R-OK);

191 etter from Representative Donald Manzullo to Assembly Member Naomi

Matusow 6/27/02 (on file with the author).
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20pat Taylor, ‘‘Congress Ponders ‘Federal Zoning Act’,” 7/29/02 Insight
on News 24 (available at 2002 WL 8338929).
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Smith (R-NH); Warner (R-
VA); Bond (R-MO); Voinov-
ich (R-OH); Crapd(R-ID); and
Domenici (R-NM). Senator In-
hofe submitted a written objec-
tion to the vote on the record.
Although the bill was
cleared to move to the next
hurdle, it is unlikely that the
Senate will take up the legisla-
tion before the end of 2002.
This leaves plenty of time for
intense advocacy over the mer-
its of the proposed Act in 2003.

The Looking Glass:
Three Strikes You’re Out
or Three Times a
Charm?

If I had a magic looking
glass, my prediction would be
that some version of the Com-
munity Character Act will pass
in 2003. There is a demon-
strated growing interest on the
part of state and local govern-
ments to both modernize state
planning and zoning enabling
legislation and to develop and
implement local strategies de-
signed to accommodate
growth, promote economic de-
velopment and enhance quality
of life.** While it is true that the
‘““devil is in the details’’ as to
how a federal program is struc-
tured and administered, if the
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stakeholders can reach agree-
ment as to how the money
should be spent in support of
the pursuit of 21st-century state
enabling acts and modernized
local plans, the availability of
the funds will help shape the
future of land use controls in a
proactive manner. It would be
helpful if the Congress could
find a way to facilitate a public
policy consensus building proj-
ect around this issue to bring all
of the stakeholders together to
negotiate the aspects of the pro-
posals where there could be
support and consensus. Sitting
around a table with a goal of
reaching consensus on some is-
sues, not necessarily all, is
much more effective than the
unanswered potshots being
made through formal testi-
mony, prepared statements,
and press releases issued by
advocacy organizations.

For the proposal to move for-
ward, there is a need to cut back
on the circular arguments be-
ing made by the advocacy
groups, who change positions
mid-stream when the opportu-
nity presents itself. For ex-
ample, if organizations com-
plain that local governments
are unprepared to deal with
growth because they lack ade-

21See generally Planning for Smart Growth: 2002 State of the States (Amer-
ican Planning Association 2002). Available at www.planning.org (site visited

8/02).



182

quate planning, it doesn’t make
sense that a program that would
provide the funding to enable
the planning would be so
opposed. Other groups, con-
cerned over the municipal use
of moratoria, assert that the use
of moratoria is due to failure to
plan. Yet they are concerned
that the opportunity to plan will
necessitate the use of morato-
ria, and it becomes a vicious
no-win cycle of no planning/no
moratoria. Lastly, while it is
true that the federal govern-
ment can direct state and local
actions through fiscal controls,
the Community Character Act
is hardly a program designed
to, in essence, be a federal zon-
ing law. State and tribal gov-
ernments need not apply for
funding if they are not inter-
ested (and certainly many are
not interested). On one hand,
legislative proposals that
would let the states use the
money as they see fit in further-
ance of better planning sounds
to some as too flexible and un-
able to guarantee any results,
yet the instant that more de-
tailed criteria are crafted, sud-
denly Washington is control-
ling what state and local
governments do. The truth in
all of these arguments rests
somewhere in the middle, and
the fact remains that the
amount of money likely to be
available will help move some
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states and localities forward,
but the money is hardly enough
alone to be responsible for an
overnight evolution of land use
laws. In fact, the bulk of the
money is likely to be spent on
studies and on the purchase of
new technologies to enhance
available information.

The greatest hope for pas-
sage of the Act is next year,
while the issues are fresh in
everyone’s mind and before the
legislators lose interest in an is-
sue perceived to be passe. Fur-
thermore, 2003 precedes an
election year, and many mem-
bers of Congress desire to take
credit for bringing home fund-
ing to their state and region.
This is one bill that can be win-
win, as the positive impacts of
funding could assist with eas-
ing traffic congestion, improv-
ing air and water quality, at-
tracting jobs and enhancing
quality of life.
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