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tives for states to increase the number of children adopted out of foster care:
$4,000 per adoption in excess of the state’s average number of adoptions before
1997."%% In addition, the “reasonable efforts” requirement is neither uniformly
defined nor consistently applied.'® This standard does not necessarily account
for the practical limitations on maintaining contact with families while the parent
is in prison,]70 nor does it create an obligation for the state to provide the re-
sources and means for children to visit with or maintain contact with their im-
prisoned parents. While the ASFA’s ideal of creating permanent families for
children in state care in an expeditious manner may be a positive aim, that goal is
difficult to meet and may cause immeasurable harm to families with an incarcer-
ated parent.

Furthermore, terminating parental rights does not necessarily result in new
permanent families for the children of incarcerated parents. The increase in pa-
rental terminations has not led to a corresponding increase in the hoped for adop-
tions for these children. The children of incarcerated parents are more likely to
remain in foster care until they are 18 years old and “age out” of the system than
other children in state care.'"”' Moreover, the goal of placing children in new
families is based, in part, on an ideology about appropriate family structure. This
is particularly true when the move to permanency is created by a parental termi-
nation precipitated primarily because of the separation caused by incarceration.
This standard of parental termination, which equates incarceration for an offense
unrelated to the ability to parent with parental unfitness, abandonment, or neglect
adopts a seemingly impossible benchmark by measuring parenting from prison
against a family ideal in which a parent is physically present for his or her child.
The result of this standard is to allow the termination of parental rights in many
cases in which the child is left in limbo, having biological parents to whom they
are no longer legally related, but without the guarantee of a permanent home.
Furthermore, even for those children who are placed with an adoptive family,

gravated Circumstances, Reasonable Efforts, and ASFA, 29 B. C. THIRD WORLD L. J. 223,
225 (2009).

168. Adoption and Safe Families Act of 1997 (AFSA), Pub. L. No. 105-89, § 201, 111 Stat. 2115.
2123 (1997); Crossley, supra note 120, at 278.

169. According to the Supreme Court, there is no “guidance as to how ‘reasonable efforts’ are to
be measured,” and within broad limits, the state may decide how to comply with the direc-
tive. Suter v. Artist M., 503 U.S. 347, 360 (1992); see also Benites, supra note 31, at 215.

170. Sherry, supra note 153, at 385.

171. Marilyn C. Moses, Correlating Incarcerated Mothers, Foster Care, & Mother-Child Reuni-
fication, 68 CORRECTIONS TODAY 98, 98 (2006) (“[Plerhaps the most notable is that chil-
dren of incarcerated mothers were four times more likely to be ‘still in’ foster care than all
other children. These children linger in foster care until they are 18 when they ‘age out’ of
the system.”); Diane H. Schetky et. al., Parents Who Fail: A Study of 51 Cases of Termina-
tion of Parental Rights, 18 J. AM. ACAD. CHILD PSYCH. 366, 367 (1979). (“[S]tudies have
shown that once a child is placed in foster care, he or she has a 50% chance of remaining
there 3 years or longer. . . . Some studies even suggest that a child who has been in foster
care for longer than 18 months has a remote chance of being either adopted or returned
home.”).
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courts are effectively choosing between adoptive parents and imprisoned bio-
logical parents whose only demonstrated “failure” as parents is a state-imposed
imprisonment. This is, at best, a difficult choice for a court to make and, at
worst, an unconstitutional one.

IT1. STATE INTERVENTION IN FAMILIES OF INCARCERATED PARENTS &
CONSTITUTIONAL CONCERNS

A. Incarcerated Parents’ Constitutional Interests

There is an uneasy relationship between familial privacy rights and a
state’s interest in preserving and promoting the welfare of the child. The inter-
play between federal and state laws that articulate an interest in advancing a
child’s best interest and parental termination statutes raise questions about the
privacy and liberty interests of parents. Because constitutional doctrine places a
protective barrier around the parent-child relationship, the termination of paren-
tal rights as a result of incarceration raises significant constitutional concerns.'”

A number of Supreme Court opinions have reified parents’ fundamental
liberty interest in the upbringing, “care, custody, and control” of their chil-
dren.'” Furthermore, in a series of cases, the Court has articulated the burden a
state faces in terminating the parent-child relationship.'” States may not consti-
tutionally terminate a parent’s rights without showing parental unfitness.” The
Supreme Court has recognized that because termination decrees “worlk] a
unique kind of deprivation,”'"® termination adjudications, “[i]n contrast to mat-
ters modifiable at the parties’ will or based on changed circumstances . . . in-
volve the awesome authority of the State ‘to destroy permanently all legal recog-

172. “[T}he interest of parents in their relationship with their children is sufficiently fundamental
to come within the finite class of liberty interests protected by the Fourteenth Amendment.”
Santosky v. Kramer, 455 U.S. 745, 774 (1982) (Rehnquist, J. dissenting); see also M.L.B. v.
S.L.J, 519 U.S. 102, 117-18 (1996) (“[A] parent’s desire for and right to ‘the companion-
ship, care, custody, and management of his or her children’ is an important interest™”) (quot-
ing Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18, 27 (1981)).

173. The Supreme Court recognized that it is a parent’s fundamental right to “make decisions
concerning the care, custody, and control of their children.” Troxel v. Granville, 530 U.S. 57,
66 (2000) (quoting Stanley v. Illinois, 405 U.S. 645, 651 (1972)); see, e.g., Prince v. Massa-
chusetts, 321 U.S. 158, 166 (1944) (“It is cardinal with us that the custody, care and nurture
of the child reside first in the parents, whose primary function and freedom include prepara-
tion for obligations the state can neither supply nor hinder.”); Meyer v. Nebraska, 262 U.S.
390, 399 (1923) (stating that the right to raise one’s children is “essential”).

174, See Troxel, 530 U.S. 57; Santosky, 455 U.S. 745; Quilloin v. Walcott, 434 U.S. 246 (1978);
Stanley, 405 U.S. 645; Pierce v. Soc’y of Sisters, 268 U.S. 510 (1925); Meyer, 262 U.S. 390;
Benites, supra note 31, at 212.

175. See Quilloin, 434 U.S. at 255 (“We have little doubt that the Due Process Clause would be
offended “[i]f a State were to attempt to force the breakup of a natural family, over the objec-
tions of the parents and their children, without some showing of unfitness and for the sole
reason that to do so was thought to be in the children’s best interest.””) (quoting Smith v.
Org. of Foster Families, 431 U.S. 816, 862-63 (1977) (Stewart, J., concurring)).

176. Lassiter, 452 U.S. at 27.
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nition of the parental relationship.””!"’

In light of the fundamental nature of the rights at issue, the Supreme Court
has held that courts must use a clear-and-convincing evidence standard to deter-
mine parental unfitness in termination proceedings.'” In large part, this height-
ened standard applies in termination proceedings because, according to the Court
in Santosky, the state’s interest in the unfitness stage of termination proceedings
is in preserving the parent-child relationship. ' In reaching its decision, the San-
tosky Court reflected on the relationship between the standard of proof and “the
weight of the private and public interests affected.”'®® A higher standard than
normally required in civil proceedings was warranted, according to the Court,
since the risk of error should weigh more heavily on the state than on private
litigants.'®! In concluding that a “fair preponderance” standard is inadequate, the
Court stated that, “[i]n parental rights termination proceedings, the private inter-
est affected is commanding; the risk of error from using a preponderance stan-
dard is substantial; and the countervailing governmental interest favoring that
standard is comparatively slight.”'82

Reflecting on parental rights jurisprudence, the Court in Sanfosky noted
that the liberty interest in family integrity is “far more precious than any property
right.”'®® Recognizing the range of circumstances that parents in termination
proceedings face, the Court went on to state:

The factfinding does not purport—and is not intended—to balance the child’s
interest in a normal family home against the parents’ interest in raising the
child. Nor does it purport to determine whether the natural parents or the foster
parents would provide the better home. Rather, the factfinding hearing pits the
State directly against the parents. The State alleges that the natural parents are
at fault. The questions disputed and decided are what the State did—"made
diligent efforts,”—and what the natural parents did not do—"maintain contact
with or plan for the future of the child.” The State marshals an array of public
resources to prove its case and disprove the parents’ case. Victory by the State

177. M.L.B.v.S.LJ, 519 US. 102, 127-28 (1996) (holding that a parent is entitled to a transcript
on appeal of termination of parental rights even if she does not have the ability to pay) (quot-
ing Rivera v. Minnich, 483 U.S. 574, 580 (1987)).

178. Santosky, 455 U.S. at 758 (rejecting New York’s use of a “fair preponderance of the evi-
dence” standard in parental termination proceedings as a violation of a parent’s due process
rights). The Supreme Court later distinguished paternity determinations from termination
proceedings and refused to extend the higher standard of review to paternity cases. Rivera,
483 U.S. at 579-80.

179. Santosky, 455 U.S. at 749-50. The Santosky Court notes that the Indian Child Welfare Act of
1978 requires “evidence beyond a reasonable doubt” in termination proceedings. /d.; 25
U.S.C. § 1912 (2006).

180. Santosky, 455 U.S. at 755.

181. Id

182. Id. at758.

183. Id
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not only makes termination of parental rights possible; it entails a judicial de-
termination that the parents are unfit to raise their own children. 184

Thus, it is important that “the State cannot presume that a child and his parents
are adversaries” at the factfinding stage.'® The Santosky Court recognized a po-
tential bias against parents in termination proceedings and cautioned against an
impulse to see these parents as unworthy. The Court noted that:

The fundamental liberty interest of natural parents in the care, custody, and
management of their child does not evaporate simply because they have not
been model parents or have lost temporary custody of their child to the State.
Even when blood relationships are strained, parents retain a vital interest in
preventing the irretrievable destruction of their family life. If anything, persons
faced with forced dissolution of their parental rights have a more critical need
for procedural protections than do those resisting state intervention into ongo-
ing family affairs. When the State moves to destroy weakened familial bonds,
it must provide the parents with fundamentally fair procedures. 186

However, the Santosky Court required the higher standard of proof only
when a court determines parental fitness.'®” “After the State has established pa-
rental unfitness at that initial proceeding, the court may assume at the disposi-
tional stage that the interests of the child and the natural parents do diverge.”'®
Once a parent is deemed unfit, courts may then determine whether termination is
in the best interests of the child under a mere preponderance-of-the-evidence
standard. While lowering the standard in the best-interests analysis may make
sense when a nexus between parental behavior and harm or danger of harm to
the child is established, it is more problematic when a fitness determination is
based upon assumptions of harm that rest primarily upon incarceration without
assessing evidence of specific harm to the child, analyzing barriers to maintain-
ing contact with the child from prison, and requiring greater state efforts to main-
tain parent-child ties than are currently required under the ASFA.

The alarming phenomenon of the mass incarceration of parents of color
and poor parents coupled with the rising rates of parental terminations necessar-
ily raises questions about whether states’ termination proceedings comport with
constitutional parental privacy standards and Santosky. The Santosky decision
and other Supreme Court case law underscore the need to protect parental rights
even when parents act in ways society may find socially unacceptable or unpal-

184. Id. at 759-60 (citations omitted) (emphasis added).

185. Id.; see also PEGGY COOPER DAVIS, NEGLECTED STORIES: THE CONSTITUTION & FAMILY
VALUES 140 (1997) (noting the imbalance of power between the state and parents and that
“parents can easily be overwhelmed and rendered voiceless™).

186. Santosky, 455 U.S. at 753-54.

187. Id. at 760.

188. Id.
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atable so long as their child is not in danger.189 Short of a finding of unfitness or
harm to the child, the right of parent to raise their child, however imperfectly,
deserves respect and serious consideration. Unfortunately, family law tips in fa-
vor of the “good parent,” who is ideally married, employed, and not incarcerated.
Since incarcerated parents are more likely to be struggling with poverty, addic-
tion, and entanglement with the criminal justice system, their parental privacy
rights are more uncertain.

B. Critique of State Court Analyses

An examination of the state cases reviewing parental termination proceed-
ings for incarcerated parents reveals flaws in courts’ reasoning, and perhaps even
a conflict with Santosky’s spirit. The Santosky Court’s imposition of a higher
standard was partially driven by the magnitude of the interests at stake and the
finality of termination proceedings,190 yet state courts’ analyses in many termi-
nation cases is often conflated and compressed.191 Thus, even in states that do
not provide for incarceration alone to be the basis of parental rights termination,
cases often still appear to infuse a presumption of unfitness based on incarcera-
tion.'** The leap from parental incarceration to a finding of unfitness seems too
easily crossed without a sufficient inquiry into the impact of the incarceration on
the involved children and a thorough review of state efforts to facilitate a parent-
child relationship.

Moreover, the determinations made in these cases are, by nature, highly
subjective and may reveal judicial bias in favor of families that function “nor-
mally” and fit cultural ideals. Families that include parents convicted of a crime
rarely fit cultural ideas about “normal” families.'”® Even the Santosky majority
recognized that:

numerous factors combine to magnify the risk of erroneous factfinding.
Permanent neglect proceedings employ imprecise substantive standards that
leave determinations unusually open to the subjective values of the judge . .
. . [TThe court possesses unusual discretion to underweigh probative facts
that might favor the parent. Because parents subject to termination proceed-

189. Santosky, 455 U.S. at 771; Pierce v. Soc’y of Sisters, 268 U.S. 510 (1925) (striking down a
statute that required students to attend public school); Meyer v. Nebraska, 262 U.S. 390
(1923) (striking down prohibition on foreign language education as a violation of teacher’s
and parents’ fundamental rights).

190. Id. at 759 (“Few forms of state action are both so severe and so irreversible.”).

191. See, e.g., In re L.V., 482 N.W.2d 250 (Neb. 1992); Linker-Flores v. Ark. Dep’t. of Human
Servs., 217 S.W.3d 107 (Ark. 2005).

192. Linker-Flores, 217 S.W.3d at 113-14.

193. Professor Appell notes the socioeconomic and racial differences that exist between judges,
social workers, and their clients. Appell, supra note 3, at 585 (“Many agencies and the indi-
viduals that monitor these families see them as pathological, incompetent, and less worthy of
preservation. Neither the families nor their heads—the mothers—fit dominant cultural para-
digms, such as white, married, middle-class, and suburban.”) (footnote omitted).
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ings are often poor, uneducated, or members of minority groups, such pro-
ceedin§s are often vulnerable to judgments based on cultural or class
bias. "

This effect may be at work in termination cases where the commission of a crime
is viewed as a relevant factor in terminating parental rights.

Further, state courts’ efforts to create a link between parental incarceration
and a negative effect on parenting are weakened by the lack of social science re-
search measuring the effects of incarceration.'®® Finding parents unfit because of
their inability to maintain meaningful ties with their children while incarcerated
seems unfair and perhaps unwise absent a systemic look at how states work to
facilitate or repair these familial relationships and further research on the impact
of parental incarceration on parenting.'*® Setting aside the question of whether
states have a legal duty to facilitate the relationships between incarcerated par-
ents and their children, there may still be a debate as to whether states have ful-
filled their moral or policy-based obligations to children and families under
parens patriae. 197

The ASFA may also lead state courts to be more cursory in their review of
child welfare and termination cases.'”® One study of foster care cases in Virginia
concluded that the ASFA has led courts away from examining the immediate
family context and the specific risk factors of families relying on state-based care
for their children.'® It also found that post-ASFA cases seemed to be focused
less on family context and more on whether the specific legal rules were fol-
lowed when deciding to terminate parental rights.*®

Given the magnitude of the rights at stake,””’ courts should engage in a
more searching inquiry into whether the state should increase efforts to improve
parent-child ties before basing termination on parental incarceration. Unfortu-
nately, court analyses in this area are infused with a family ideology that adopts
a parenting “best practices” approach. Contrary to the admonition in Santosky
that judges must not presume that parents and children are adversaries,”*” trial

194. Santosky, 455 U.S. at 762 (citations omitted).

195. Travis, supra note 10, at 38 (“Very few studies have been conducted that directly examine
the lives of the children of incarcerated parents.”).

196. Id

197. States have a common-law duty to protect children from harm under the doctrine of parens
patriae. Jessica E. Marcus, The Neglectful Parens Patriae: Using Child Protective Laws to
Defend the Safety Net, 30 N.Y.U. REV. L. & SoC. CHANGE 255, 260 (2006).

198. Lenore M. McWey et. al., Parental Rights and the Foster Care System: A Glimpse of Deci-
sion Making in Virginia, 29 J. FAM. ISS. 1031, 1047 (2008) (showing that before the ASFA,
“more family-specific evidence was presented on the court on behalf of parents™).

199. Id

200. Id

201. Steven Fleischer, Termination of Parental Rights: An Additional Sentence for Incarcerated
Parents, 29 SETON HALL L. REV. 312, 317-21 (1998) (describing the due process rights at is-
sue in termination decisions).

202. Santosky v. Kramer, 455 U.S. 745, 760 (1982).



112 BERKELEY JOURNAL OF GENDER, LAW & JUSTICE

courts in termination proceedings often view incarcerated parents as if their in-
terests are necessarily in opposition to the best interests of their children and ex-
press skepticism about the capacity of parents in prison to care for and about
their children.””

Moreover, the cases suggest that courts are slow to recognize the speed
with which families and communities are changing. They also demonstrate that
states have yet to directly deal with the dramatic increase of parents in prison and
the impact of that increase on children and families.”®* Courts continue to ignore
the broad and significant ramifications for families and communities when a par-
ent is incarcerated. Far too frequently, faced with a parental termination proceed-
ing involving a parent in prison, judges treat the issue perfunctorily and without
the serious regard precendent demands. For example, in In re 4.N.W., the dissent
criticized the majority for terminating the parental rights of the imprisoned fa-
ther.’® The dissent noted that the father’s request to cross-examine the Court
Appointed Special Advocates (CASA)*® volunteer and present additional wit-
nesses on his behalf was rebuffed because the trial court was concerned that it
had already spent one-and-a-half days on the matter when it had budgeted only
one day and that courtroom personnel wanted to go to tunch.*”’ In re A.N.W. is
representative of the ways in which many courts have become too casual about
the importance of preserving the constitutional rights of parents to the care and
custody of their children. Similarly, many court decisions terminating incarcer-
ated individuals’ parental rights are surprisingly short considering the magnitude
of the rights at stake.’”® Because courts frequently address the issues of parental
fitness in a relatively cursory manner, it is difficult to ascertain on what basis a
court decided to terminate parental rights. In fact, the Supreme Court took note
of the brevity of a Mississippi court decision M.L.B. v. S.L.J. in deciding that it is
unconstitutional to deny an appeal based only on the appellants’ inability to af-
ford the cost of ordering a transcript.”” The Court noted that:

203. See, e.g., In re Parental Rights as to Q.L.R., 54 P.3d 56, 58 (Nev. 2002) (rejecting the lower
court’s rationale that committing a crime demonstrates an intent to abandon a child and urg-
ing an in-depth look at the parent-child relationship and whether continuing that relationship
is in the best interests of the child).

204. See Travis, supra note 10, at 31.

205. Inre AN.W,, 130 P.3d 619, 633 (Mont. 2006) (Gray, C.J. dissenting in part) (finding that
the failure to give the parent an “opportunity to be heard at a meaningful time and in a mean-
ingful manner with regard to the liberty interest at stake” violated due process).

206. CASA is a nationwide volunteer program. Its purpose is “to support and promote court-
appointed volunteer advocacy for abused and neglected children so that they can thrive in
safe, permanent homes.” Organizational Profile, CASA, http://www casaforchildren.org
(follow “About Us”; then follow “Organizational profile™) (last visited Oct. 28, 2010).

207. Inre AN.W., 130 P.3d. at 633 (Gray, C.J. dissenting in part).

208. Sece.g.,Inre KB.E., 661 SE.2d 217 (Ga. Ct. App. 2008); M.E. v. Dep’t. of Children and
Family Servs., 959 So. 2d 1279 (Fla. 1st Dist. Ct. App. 2007); T.B. v. Lauderdale Cnty.
Dep’t of Human Res., 920 So. 2d 565 (Ala. Civ. App. 2005); CDB v. DJE, 118 P.3d 439
(Wyo. 2005).

209. SeeM.L.B.v.S.L.J,519U.S.102, 121 (1996).
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the Chancellor’s termination order in this case simply recites statutory lan-
guage; it describes no evidence, and otherwise details no reasons for finding
M. L. B. “clearly and convincingly” unfit to be a parent. Only a transcript can
reveal to judicial minds other than the Chancellor’s the sufficiency, or insuffi-
ciency, of the evidence to support his stern judgment. 210

More detailed and reasoned opinions that lay out the grounds for termina-
tion and the evidentiary basis of a decision are crucial to ensuring fairness. The
brevity of these cases reveals some of the greater institutional assumptions about
the ability of an imprisoned (and flawed) parent to care for their child. The result
is troubling in part because the individual cases suggest a cursory infringement
of constitutional parental rights. '

IV. A PROPOSAL FOR RECONSTRUCTING A FAMILY IDEOLOGY

This article posits that it may be unconstitutional to sever the parent-child
relationship due to incarceration and that doing so is harmful to children and
their communities. A parental termination can end the legal tie not only between
a parent and child but also the ties between that child and their extended family
and community.?'" In order to protect the interests of both the parent and the
child, this article proposes several solutions: heightening the standard for paren-
tal termination, rethinking the evidentiary standards in these proceedings, recog-
nizing a right to counsel for indigent parents facing termination proceedings,
modifying the Adoption and Safe Families Act, using non-adversarial systems of
resolving situations in which parents are facing termination of their rights, and
reforming prisons and other institutions to give incarcerated parents a reasonable
shot at succeeding as parents.

A. Rethinking the Standard for Parental Termination

Relying on the length or fact of incarceration in termination proceedings is
symptomatic of a family court structure that has lost its focus on preserving and
strengthening the families most in need of assistance. Parental termination stat-
utes are one example of the myriad ways in which family law doctrine and the
institutions that enforce family law often stand in opposition to—rather than in

210. Id. at 121-22 (citation omitted).

211. Dorothy E. Roberts, Is There Justice in Children’s Rights?: The Critique of Federal Family
Preservation Policy, 2 U. PA. J. CONST. L. 112, 140 (1999) (engaging in an analysis of the
ASFA and impact of removing children from black communities); Roberts, supra note 41, at
1281 (“Mass imprisonment damages social networks, distorts social norms, and destroys so-
cial citizenship.”); see, e.g., Naomi R. Cahn, Children’s Interests in a Family Context: Pov-
erty, Foster Care, and Adoption, 60 OHIO ST. L. J. 1189, 1210, 1212 (1999) (noting that in
termination proceedings, “a sole focus on parent or child, or even a focus on the parent/child
relationship, overlooks the child as a member of a family and a community”).



