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withdraw, notify the SEC, and disaffirm submissions to the SEC
that are tainted by the violation.*

Similarly situated in-house lawyers are required to
disaffirm any documents they have participated in drafting that are
tainted by the violation, but are not required to resign.** If the
material violation has “already occurred and has no ongoing
effect,” the attorney is permitted, but not required, to take the
above steps.®®  In-house lawyers who are discharged for
compliance with this reporting obligation may report the discharge
to the SEC and disaffirm in writing any submissions to the SEC.”
In other words, the in-house lawyer is not required to report against

his or her employer.

duty prescribed by the rule will arise to those where it is
appropriate to protect investors.

# Standards of Conduct, supra note 24; see also Jeff Blumenthal, SEC
Disclosure Plan Has Attorneys on Edge, THE LEGAL INTELLIGENCER, Nov. 8,
2002, at 1 (“[T}he . . . ‘noisy withdrawal’ option . . . [requires] a lawyer with a
reasonable belief of client violation of SEC law who has exhausted the chain of
command . . . [to] withdraw from the representation of the client and . . . inform
the SEC that he or she is quitting.”).

% Standards of Conduct, supra note 24.

8 Standards of Conduct, supra note 24.

% Standards of Conduct, supra note 24. The rule also sets forth the specific
circumstances under which an attorney is authorized to disclose confidential
information and details the respective responsibilities of supervisory and
subordinate attorneys. See also SEC Rules, supra note 23 (“Subsections 205.4
and 205.5 would detail the respective responsibilities of supervisory and
subordinate attorneys, both those employed in-house by the issuer and those

serving as outside counsel retained by the issuer.”).
https://digitaIcommons.touro}a\ﬁ.egu%awreview/vol20/i552/9 Y )
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C. Sanctions for Violations

Section 205.6 of the proposed rule describes how the
violations of the rule will be addressed by the SEC.*® Violations
are treated similarly to those under the Exchange Act, and
injunctions and cease-and-desist orders are all possible sanctions.”
A lawyer who is in violation of Rule “205 will have engaged in
improper professional conduct and [is] . . . subject to
administrative disciplinary proceedings.” The end result could be
suspension from practicing before the Commission.”® Discipline is
available for intentional or reckless violations of the rule as well as
~ negligent conduct when there is an instance of highly unreasonable
conduct.> The rule permits the SEC to impose disciplinary
sanctions “even when the attorney is subject to discipline in the

[jurisdiction] where he or she practices or is admitted.”™

IV. ATTACK OF THE COMMENTATORS —
THE LEGAL COMMUNITY’S RESPONSE

Commentators in the United States, as well as those in

many foreign countries, criticized the SEC’s proposed rule. Many

% Standards of Conduct, supra note 24.
% Standards of Conduct, supra note 24.
 Standards of Conduct, supra note 24.
*! Standards of Conduct, supra note 24.
%2 Standards of Conduct, supra note 24,
% Standards of Conduct, supra note 24.
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asserted that the SEC had exceeded its mandate by legislating a

noisy withdrawal requirement.

A. American Criticism of the Proposed Rule

In release numbers 33-8150 and 34-46868, the SEC invited
comments on its proposed attorney professional conduct
sta.ndards_.94 The SEC received comments from law ﬁnﬁs,
lawyers,” bar associations,” academics, corporations, and in-house
counsels.” More than seventy of the nation’s law firms asked the

SEC to reconsider its controversial proposal that would force

% John F. X. Peloso & Stuart M. Samnoff, Securities Litigation and
Enforcement — Attorney-Client, Work Product Privileges Under SEC Proposed
Rules, N.Y.L.J, Dec. 18,2002, at 3.

% See, e.g., Sarah Laitner & Adrian Michaels, New Set of Rules for SEC
Heralds Wave of Reforms, FIN. TIMES (London), Jan. 16, 2003, at 9 (“Lawyers
are incensed that the SEC has proposed going beyond Sarbanes-Oxley, asking
attorneys to report to the regulators certain instances of misconduct or
disagreements with their client if the company and its board are not receptive to
the complaints.”).

% See, e.g, Comments of Abba David Poliakoff, Chair, Kenneth B. Abel,
Scott Freed, Eugene C. Holloway, Committee on Securities, Business Law
Section, Maryland State Bar Association, SEC Release Nos. 33-8150; 34-46868;
IC-25829; File No. S7-45-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/adpoliakoffl.htm (on file with
author) (“By proposing Rule 205.3(d) the Commission has entered —
gratuitously — an arena of huge controversy, a controversy that is far from
settled and regarding which States have developed different approaches.”).

%7 See, e.g., Comments of Barry Nagler, Chairman of the Advocacy Committee
of ACCA’s Board of Directors, Senior Vice President and General Counsel,
Hasbro, Inc. et al., SEC Release Nos. 33-8150; 34-46868; IC-25829; File No.
$7-45-02 (Dec. 18, 2002), available at http://www.sec.gov/rules/proposed/
$74502/bnagler1.htm (on file with author) (“The brzadth and ambiguity of the
Commission’s proposed definition of ‘practicing before’ the Commission is ill-
advised, and may create significant problems within U.S. and non-U.S.-based

legal de ents.”).
https://digitalcommons.togro aw.g u awreviev)\//voIZO/i552/9
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lawyers to disclose evidence of client wrongdoing.” These firms,”
like many other commentators, urged the SEC to take no action in
implementing a noisy withdrawal requirement or applying these

rules to lawyers outside the United States.'®

%3 Jeff Blumenthal, Firms Pen Letters to SEC Against Proposed Rules, THE
LEGAL INTELLIGENCER, Dec. 18, 2002, at 1.

% Akin Gump Strauss Hauer & Feld LLP; Alston & Bird LLP; Amold &
Porter; Baker Boits LLP; Ballard Spahr Andrews & Ingersoll, LLP; Brobeck,
Phleger & Harrison LLP; Bryan Cave LLP; Cadwalader, Wickersham & Taft;
Cahill Gordon & Reindel; Chadbourne & Parke LLP; Cleary, Gottlieb, Steen &
Hamilton; Clifford Chance; Covington & Burling; Cravath, Swaine & Moore;
Davis Polk & Wardwell; Day, Berry & Howard LLP; Debevoise & Plimpton;
Dechert; Dewey Ballantine LLP; Dorsey & Whitney LLP; Drinker Biddle &
Reath LLP; Faegre & Benson LLP; Fenwick & West LLP; Foley & Lardner;
Fried, Frank, Harris, Shriver & Jacobson; Fulbright & Jaworski LLP; Gardner
Carton & Douglas; Gibson, Dunn & Crutcher LLP; Goodwin Procter LLP; Hale
and Dorr LLP; Hogan & Hartson LLP; Hughes Hubbard & Reed LLP; Hughes
& Luce, LLP; Hunton & Williams; Jones Day; Katten Muchin Zavis Rosenman;
Kaye Scholer LLP; Kilpatrick Stockton LLP; King & Spalding; Latham &
Watkins; LeBoeuf, Lamb, Greene & MacRae LLP; Linklaters; Mayer, Brown,
Rowe & Maw; McDermott, Will & Emery; Milbank, Tweed, Hadley & McCloy
LLP; Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.; Morgan, Lewis &
Bockius LLP; Morris, Manning & Martin, LLP; Munger, Tolles & Olson LLP;
O’Melveny & Myers LLP; Orrick, Herrington & Sutcliffe LLP; Osler, Hoskin &
Harcourt LLP; Palmer & Dodge LLP; Paul, Weiss, Rifkind, Wharton &
Garrison; Pepper Hamilton LLP; Pillsbury Winthrop LLP; Piper Rudnick LLP;
Powell, Goldstein, Frazer & Murphy LLP; Preston Gates & Ellis LLP;
Proskauer Rose LLP; Ropes & Gray; Schiff Hardin & Waite; Shearman &
Sterling; Sidley Austin Brown & Wood LLP; Simpson Thacher & Bartlett;
Skadden, Arps, Slate, Meagher & Flom LLP; Squire, Sanders & Dempsey LLP;
Sullivan & Cromwell; Testa, Hurwitz & Thibeault, LLP; Torys LLP; Wachtell,
Lipton, Rosen & Katz; Weil, Gotshal & Manges LLP; White & Case LLP;
Willkie Farr & Gallagher; Wilson Sonsini Goodrich & Rosati, PC; Winston &
Strawn; and Wolf, Block, Schorr and Solis-Cohen LLP. Firm names are
reproduced as they appear in Comments of 77 Law Firms, SEC Release Nos.
33-8150; 34-46868; IC-25829; File No. S7-45-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/77lawfirmsl.htm  (on file with
author).

100 1d
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The ABA also commented on Rule 205, having recently
studied corporate governance. In July 2002, the ABA released a
preliminary report recommending that lawyers have greater
freedom to report on clients in cases of corporate malfeasance'®
and called upon the ABA to consider revisions to the Model Rules
of Professional Conduct. The report concluded that the ABA
should adopt stronger ethics rules requiring lawyers to report
corporate wrongdoing.'”® However, the ABA refused to ultimately
adopt its own recommendations and elected to do nothing.'®
When the SEC issued its rule, the ABA said it would harm the
public interest by interfering with a lawyer’s ability to counsel
clients.'” As a solution to this criticism, the ABA called for a
delay in implementing any provisions of Rule 205 that went
beyond those specifically mandated by Section 307 of Sarbanes-
‘Oxley.'* |

191 Comments of Alfred P. Carlton, Jr., President, American Bar Association,
SEC Release Nos. 33-8150; 34-46868; I1C-25829; File No. S7-45-02 (Dec. 18,
2002), available at http://www.sec.gov/rules/proposed/s74502/apcariton].htm
(on file with author).

12 yohn Malpas, IBA Launches Post-Enron Governance Taskforce, LEGAL
WK, Oct. 21, 2002 (discussing the creation of taskforce to address challenges
facing international lawyers in the wake of Enron’s collapse by the Internationat
Bar Association).

103 1 d

1% 1d. See also Renee Deger, Law Professors Led Fight for New SEC Rules,
THE RECORDER, Dec. 2, 2002 (reporting that after the ABA elected to take no
action to revise its model rules more than 40 academics signed a letter to the
SEC calling on the agency to assert its authority over securities lawyers).

195 Patti Waldmeir, Lawyers Object to Informing on Clients SARBANES-
OXLEY ACT, FIN. TIMES (London), Dec. 19, 2002, at 8 (observing that several
bar associations have pointed out that the SEC’s proposed rule goes well beyond
what is required under Sarbanes-Oxley).

19 4BA Urges SEC Not to Exceed Sarbanes-Oxley Mandate Without Extended

https://digitaIcommons.ggmmﬁﬁﬁf/ﬂ'Mé‘iM!y@MD OF ROCHESTER, Dec. 26, 2002, at 2 (reporting
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Commentators argued that the SEC’s proposed rule went
well beyond the mandate given to the SEC in Sarbanes-Oxley'”

that ABA President Alfred P. Carlton, Jr. called on the SEC to defer its
proposals to “allow sufficient time for careful comsideration and broad
comment”).

17 See, e.g., Comments of James P. Melican, Executive Vice President, Legal
and External Affairs, International Paper Company, SEC Release Nos. 33-8150;
34-46868; 1C-25829; File No. S7-45-02 (Dec. 24, 2002), available at
http://www.sec.gov/rules/proposed/s74502/jpmelican] .htm (on file with author)
(“[M]any provisions of the proposed rule clearly extend far beyond the
requirements of Section 307.”); Comments of Anthony J. Horan, Secretary,
JPMorganChase, SEC Release Nos. 33-8150; 34-46868; 1C-25829; File No. S7-
45-02 (Dec. 20, 2002), available at http://www.sec.gov/rules/proposed/s74502/
jpmorganchasel22002.htm (on file with author) (“[W]e believe that these
provisions of the proposed rule {mandating a noisy withdrawal] are unwarranted
by Section 307. They go beyond the express language of the statute and the
legislative history.”); Comments of Henry A. McKinnell, Ph.D., Chairman of
the Board and CEO, Pfizer Inc., Vice Chairman-Corporate Governance Task
Force, Chairman-SEC Subcommittee, The Business Roundtable, SEC Release
Nos. 33-8150; 34-46868; IC-25829; File No. S7-45-02 (Dec. 20, 2002),
available at http://www sec.gov/rules/proposed/s74502/hamckinnelll htm (on
file with author) noting:

We are concerned, however, about the many areas in which
the Commission’s proposal goes beyond the internal reporting
requirements set forth in Section 307. For example, the
proposal would impose a ‘reporting out’ obligation on
attorneys who do not believe the board has appropriately
responded to evidence of misconduct, and it sets forth a
number of circumstances under which attorneys would be
authorized to disclose confidential information relating to the
representation of an issuer.  Neither the ’reporting out’
requirement nor the disclosure provision is included in Section
‘ 307.
See also Comments of Dechert, SEC Release Nos. 33-8150; 34-46868;
IC-25829; File No. S7-45-02 (Dec. 18, 2002), available at
http://'www.sec.gov/rules/proposed/s74502/dechert] .htm (on file with
author) (“In drafting Section 307 of the Sarbanes-Oxley Act of 2002,
Senators Sarbanes, Edwards and Enzi unequivocally rejected
notification to the SEC and they made that clear in their discussion of
the Section reported in the Congressional Record.”), Jonathan D.
Glater, A Legal Uproar Over Proposals to Regulate The Profession,
N.Y. TIMES, Dec. 17, 2002, at Cl1 (observing that corporate lawyers
view the proposed rules violating legal privilege and compromising

Published by DigitePfidentialsnnystsations:betysen lawyers and clients); Otis Bilodeau,
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and accused the Commission of legislating.!® In fact, Senator
Enzi, one of Section 307’s sponsors, observed during debate on the
provision that all of a lawyer’s reporting obligations were confined

entirely “within the corporation.”'” While commentators note. that

Richard Painter Argued for Years That Corporate Law Needed
Policing, Enron Gave Him His Opening, LEGAL TIMES, Dec. 30, 2002
(“[Tlhe SEC has proposed going further than the Sarbanes-Oxley
expressly requires.”); Tamara Loomis, 77 Big Firms Deliver Objection
to Proposed Rules Implementing Sarbanes-Oxley, BROWARD DAILY
BUS. REV., Dec. 20, 2002, at A19 (“But to the bar’s dismay, the SEC’s
proposal . . . stretched the disclosure requirements well beyond what
was contemplated by Congress.”); Susan Hackett, SEC Takes Aim,
Misfires; Proposed Regs Mistake the Public for the Client, Turning
Lawyers Into ‘Police,’, LEGAL TIMES, Dec. 16, 2002, at 20 (“The
recently released proposed regulations . . . go further than the
legislation by suggesting that Section 307 reporting should not end at
the board.”); SEC Proposes More Rules to Prevent Corporate Fraud,
THE ACCT., Nov. 19, 2002, at 2 (observing that the “noisy withdrawal”
provision “is not required under the corporate governance law™); Chris
Merritt & Kate Marshall eds., Hearsay, AUSTL. FIN. REV., Nov. 15,
2002, at 58 (observing that the SEC “may have gone a great deal
further than initially expected”).

'%® Comments of Nashville Bar Association, SEC Release Nos. 33-8150; 34-
46868; 1C-25829; File No. S7-45-02 (Dec. 13, 2002), available at
http://www.sec.gov/rules/proposed/s74502/nashvillel.htm (on file with author)

(“[W]e have a concern that the proposed rule goes far beyond establishing’

standards of professional conduct, and, instead, has created vague and complex
‘legislation’ of its own that would potentially expose attorneys to criminal
prosecution for ethical violations.”).
1% 148 CONG. REC. S6555 (statement of Sen. Enzi):
This amendment instructs the Commission to establish rules
that require an attormey, with evidence of material legal
violation by the corporation or its agent, to notify the chief
legal counsel or the chief executive officer of such evidence
and the appropriate response to correct it. If these officers do
not promptly take action in response, the Commission is
instructed to establish a rule that the attorney then has a duty
to take further appropriate action, including notifying the audit
committee of the board of directors or the board of directors
themselves, of such evidence and the actions of the attorney
and others regarding this evidence. It is all within the
corporation. This amendment is simple. It requires the

https://digitalcommons.tourolaw.c AitRIReYictovsootact/specific persons who are part of the
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Section 307 contains specific language calling for an up-the-ladder
reporting requirement, there is no similar provision in the Section
specifically permitting noisy withdrawal.'® As a result,
commentators criticized the noisy withdrawal requirement as going
“beyond anything explicitly or implicitly required by the Edwards
amendment to the Sarbanes-Oxley Act.”""! |
Commentators argued that a noisy withdrawal requirement
creates several difficulties. First, many feared that the noisy
withdrawal requirement would deter clients from seeking legal
advice,'” and make lawyers “agents of the Commission.”"* “This
provision, which effectively requires an attorney to become a
‘whistleblower’ (although without content to the disclosure), will

be counter-productive to full disclosure under the securities laws

by undermining the ability of securities attorneys to obtain a frank

management hierarchy and explain the problem. If that fails
to correct the problem, the attorney must contact the audit
committee or the board of directors.

10 See, e.g., Comments of Richard Hall, Cravath, Swaine & Moore, SEC
Release Nos. 33-8150; 34-46868; 1C-25829; File No. §7-45-02 (Dec. 18, 2002),
available at http://www.sec.gov/rules/proposed/s74502/csmoore121802.htm (on
file with author) (“Section 307 does not require mandatory noisy withdrawal.”).

"' Comments of Edward H. Fleischman and 29 individuals, SEC Release Nos.
33-8150; 34-46868; 1C-25829; File No. S7-45-02 (Nov. 25, 2002), available at
http://www.sec.gov/rules/proposed/s74502/ehfleischmanl.htm (on file with
author).

12 Alfred P. Carlton Jr., Letter to the Editor, AB4 Examines Lawyer-Client
Controversy, CRAIN’S CHI. BUS., Nov. 18, 2002, at 10 (*Honoring the lawyer-
client privilege preserves the trust clients need to be open in consulting their
lawjyers.”).

I3 Comments of Sullivan & Cromwell, New York, SEC Release Nos. 33-
8150; 34-46868; 1C-25829; File No. S7-45-02 (Dec. 18, 2002), available at

Published by DigMRH/MER 35620 (TN prapRisd/s74502/sullivanc] .htm (on file with author).
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and full relationship with management of registrants.”'* They
contend that a lawyer should focus on representing client needs
and not protecting himself or herself from the Commission’s
wrath.'” Second, there was concern that the noisy withdrawal
requirement would deter lawyers from learning as much as
possible about their corporate clients’ activities.''® “If the final rule
issued by the SEC does not protect the confidentiality provisions in
state ethical rules, [a] lawyer’s ability to properly advise and
represent clients in a variety of adversarial contexts, including
before the SEC, will be compromised.””"” Third, while Sarbanes-
Oxley was designed in part to restore investor confidence,'"
commentators feared the proposed Rule 205 would harm investors

if the rule directly caused an increase in Commission

14 Comments of Frederick D. Lipman, Blank Rome Comisky & McCaulley
LLP, SEC Release Nos. 33-8150; 34-46868; 1C-25829; File No. $7-45-02 (Nov.
27, 2002), available at hitp://www.sec.gov/rules/proposed/ s74502/fdlipmanl.
htm (on file with author).

115 Comments of Elliot G. Sagor, Chair, Ethics Committee, New York Council
of Defense Lawyers, SEC Release Nos. 33-8150; 34-46868; 1C-25829; File No.
S7-45-02 (Dec. 18, 2002), available at http://www.sec.gov/rules/proposed/
s74502/egsagorl.htm (on file with author) (“Lawyers should not have to look to
protect themselves in dealing with the agency. .. .”).

11 Comments of Jennifer T. Nijman, Presndent Chicago Bar Association, SEC
Release Nos. 33-8150; 34-46868; IC-25829; File No. S7-45-02 (Dec. 18, 2002),
available at http://www.sec.gov/rules/proposed/s74502/jtnijmanl.htm (on file
with author) (“Lawyers may be reluctant to learn too much about a client’s
activities. The result will be irreparable damage to the most effective means of
promoting compliance with law - the informed advice of a lawyer.”).

"7 Comments of Joseph B. Levan, Varnum, Riddering, Schmidt & Howlett
LLP, SEC Release Nos. 33-8150; 34-46868; 1C-25829; File No. $7-45-02 (Dec.
18, 2002), available at http://www sec. gov/rules/proposed/s74502/Jblevan1 htm
(on file with author).

Y8 France Will Call for Regulation of Ratings Firms, WALL ST. J. (EUR.), Nov.
22, 2002, at M3 (“The Sarbanes-Oxley is a corporate governance law introduced
July 30 in the U.S. to restore investor confidence following the wave of alleged

orate fraud cases.

https://digitalcommons. tourcq?aw edu/lawrewew/vol 0/iss2/9
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investigations.'"” Finally, in one of the more creative arguments,
one commentator suggested noisy withdrawal would violate the
Fifth Amendment by depriving executives of the right to
counsel.'”

Several commentators focused on a conflict between
management and shareholders under a regime of noisy
withdrawal.'?? For example, an issuer’s attorney may be asked to
provide counsel on management’s decision whether to declare
dividends.'? In this particular instance, one can envision a
scenario where what is in management’s best interest may not
align with the interest of shareholders.'”? An attorney owing a duty

to both the company and shareholders is presented with a potential

% See Comments of Chadbourne & Parke LLP, SEC Release Nos. 33-8150;
34-46868; IC-25829; File No. S7-45-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/chadbournel htm (on file with
author) (“[N]oisy withdrawal likely would lead to a Commission investigation,
which may or may not be warranted, as well as attendant negative publicity, loss
of investor confidence and decline in stock price or increased market
volatility.”).

120 Comments of W, Wayne Withers, Senior Vice President, Secretary and
General Counsel, Emerson Electric Co., SEC Release Nos. 33-8150; 34-46868,;
IC-25829; File No. S§745-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/wwwithersl.htm (on file with
author) (“Compliance with these requirements would effectively deny issuers
due process under the Fifth Amendment to the Constitution by depriving them
of their right to counsel.”).

12! See, e.g., Comments of Christopher T. Bradford, President, Beverly Hills
Bar Association, Bar Association of San Francisco, SEC Release Nos. 33-8150;
34-46868; 1C-25829; File No. S7-45-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/ctbradford].htm (on file with author)
(“An attorney owes a duty to his or her client first and foremost. Representing
another person or entity with interests adverse to the client is in direct violation
of the rules of ethics governing lawyers.”).

122 ld
123
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conflict.'” These commentators argued that while the regulation of
attorneys under Proposed Rule 205 is intended to protect the
investor, the attorney’s primary fiduciary obligation is to act in the
best interests of the corporate entity, not the ‘interests of
shareholders.'”

Many corporations and bar associations protested the broad
definition of “appearing and practicing before the Commission”
that was included in the proposed rule.’* For example, Lockheed
Martin argued that the proposed rule would improperly apply to
employees with law degrees working in a strictly nonlegal
capacity.'” Commentators questioned the fairness of hoId.ing an
employee with a license to practice law to a higher standard than a
regular employee if the attorney is not engaged in the practice of

law.”® This standard would unjustly punish an em;;loyee simply

124 Id

125 [y

128 Standards of Conduct, supra note 24.

127 Comments of Scott W. MacKay, Associate General Counsel, Litigation &
Compliance, Lockheed Martin Corporation, SEC Release Nos. 33-8150; 34-
46868; 1C-25829; File No. S7-45-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/swmackay1.txt (on file with author)
(“[T)he definition of “appearing and practicing” is sufficiently broad to include
an employee of an issuer who has a law degree but works outside the issuer’s
legal department in a non-legal capacity.”).

28 Comments of Charlotte M. Bahin, Director of Regulatory Affairs, Senior
Regulatory Counsel, America’s Community Bankers, SEC Release Nos. 33-
8150; 34-46868; 1C-25829; File No. §7-45-02 (Dec. 18, 2002), agvailable at
http://www.sec.gov/rules/proposed/s74502/cmbahin] htm (on file with author)
(“We do not believe that attorneys who are not acting in a legal capacity at a
company should be covered by the rule even if they are admitted, licensed or

https://digitalcom mons.t&t}}gm.igg uglg\e\/lrigl/Fe(\i/VWOPI(?ﬁstsiS%law'”)'
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for keeping his or her law license active.'”” Furthermore, the
provision could also apply to lawyers who are not securities
lawyers but whose documents are submitted to the SEC as an
attachment to a filing."® For example, a lawyer preparing an
employment agreement which he or she “has reason to believe”
would be an exhibit to a periodic filing would be “appearing or

practicing before the Commission.”"!

»132 also received

The broad definition of “material violation
criticism. In its comment letter to the SEC, OppenheimerFunds,
Inc. expressed concern that the proposed definition would engulf
more than criminal or fraudulent conduct."”  Furthermore,

OppenheimerFunds argued that it could encompass substantive

129 1d

130 comments of Carter, Ledyard & Milburn, New York, SEC Release Nos.
33-8150; 34-46868; 1C-25829; File No. S7-45-02 (Dec. 18, 2002), available at
http://www sec.gov/rules/proposed/s74502/carterled.htm (on file with author)
(“The term ‘practicing and appearing’ before the Commission, for example,
would extend to attorneys who are not securities lawyers and who are not
retained as such by an issuer, including a lawyer who negotiates or reviews a
contract later filed with the Commission as an exhibit to a periodic report.”).

B! Comments of Henry Sill Bryans, Drinker, Biddle & Reath, SEC Release
Nos. 33-8150; 34-46868; IC-25829; File No. S745-02 (Dec. 18, 2002),
available at http://www.sec.gov/rules/proposed/s74502/hsbryans1.htm (on file
with author) (discussing the problems of a broad interpretation of the definition
of lawyers practicing or appearing before the Commission).

132 See Standards of Conduct, supra note 24, explaining: “The rule defines the
term ‘material violation’ to clarify that the term ‘material’ in Section 307(b)
modifies all three succeeding references to violations (i.e., ‘violation of
securities law,” ‘breach of fiduciary duty,” and ‘similar violation’), and that only
evidence of material misconduct triggers the rule's reporting obligation.”

133 Comments of Mitchell J. Lindauer, Vice President & Assistant General
Counsel, Oppenheimer Funds, Inc., SEC Release Nos. 33-8150; 34-46868; IC-
25829; File No. S7-45-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/mjlindauerl.htm (on file with
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regulatory violations that are not the result of bad faith acts.”™ For
example, the proposed rule would include violations of the broad
affiliated transactions prohibitions, the daily pricing provisions of
the Investment Company Act of 1940, or violations of the

5

fiduciary duty of care."” The investment company industry,
argued OppenheimerFunds, has successfully resolved these
problem areas through internal procedures and the related

investigations are dependent upon the confidentiality of the

attorneys conducting them."”® Furthermore, investment companies -

would incur significant compliance costs because they often utilize
the talents of individuals not directly employed by investment

companies."*’
B. Global Criticism of the Proposed Rule

The SEC also received comments on its proposed rule from

foreign corporations, law firms, and offices of American law firms

134 74

135 ;7

136 Id.: see also Comments of Craig S. Tyle, General Counsel, Investment
Company Institute, SEC Release Nos. 33-8150; 34-46868; 1C-25829; File No.
$7-45-02 (Dec. 18, 2002), available at http://www.sec.gov/rules/proposed/
§74502/cstylel.htm (on file with author) (“[T]he Investment Company Act
requires advisers, at least annually, to furnish sufficient information to fund
boards to enable them to evaluate the investment advisory contract. Moreover,
numerous rules under the Investment Company Act require directors to be
provided with various types of information.”).

137 Comments of Debra M. Brown, Brown & Associates, Self Audit, Inc., SEC
Release Nos. 33-8150; 34-46868; 1C-25829; File No. S7-45-02 (Dec. 12, 2002),
(“These are virtual companies and do not employ individuals directly. The cost
of compliance with each of these rules will ultimately pass on to the investors,
whereby, the U.S. investors continue to pay the price for the corporate
scandals.”), available at http://www .sec.gov/rules/proposed/s74502/

https://digitalcom mons.tgmamgdpjm%{/‘iefwfvyj&sasB}bor)'
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located abroad.”® Representatives of lawyers from Australia,"®

Brazil,'® Canada,'' Germany,'* Japan,'® the Hong Kong Special

138 See, e.g., Comments of Tokyo Branch Offices of Three U.S. Law Firms,
SEC Release Nos. 33-8150; 34-46868; 1C-25829; File No. S7-45-02 (Dec. 20,
2002), available at http://www.sec.gov/rules/proposed/s74502/tokyo-offcs.htm
(on file with author).
13 See, e.g, Comments of Ronald F Pol, President, Corporate Lawyers’
Association of New Zealand; Peter Turner, Chief Executive Officer & General
Counsel, Australian Corporate Lawyers Association, SEC Release Nos. 33-
8150; 34-46868; 1C-25829; File No. $S7-45-02 (Dec. 18, 2002) available at
http://www.sec.gov/rules/proposed/s74502/rfpoll.htm (on file with author)
noting:
[W]e have three main areas of concern: The proposed rules
create a trap for the ‘unwary innocent’; They may
inadvertently constrain the effectiveness of in-house lawyers
in detecting and remedying inappropriate behaviour; and their
apparent definitional and jurisdictional over-reach creates
inconsistency and conflict with existing rules, and may
inadvertently constrain the principled development of
international best practice governance principles.

For additional overseas criticism of Sarbanes-Oxley generally, see

Lucci, supra note 1.

190 See, e.g., Comments of Nadine S. M. Baleeiro Teixeira, Renata Neeser,
Maria Fernanda L.de Mello, Demarest & Almeida, members of the Brazilian
Bar Association, SEC Release Nos. 33-8150; 34-46868; 1C-25829; File No. §7-
45-02 (Dec. 18, 2002), available at http://www.sec.gov/rules/proposed/s74502/
nsmbaleeirol.htm (on file with author) noting:

Historically, the regulation of the legal profession in Brazil
has been the responsibility of OAB [the Brazilian Bar
Association]. Given the central role of the legal profession for
the functioning of the court system in Brazil, the adoption of
standards of professional conduct for attorneys practicing law
in Brazil should remain the exclusive responsibility of OAB.
We believe it would be inappropriate for the Commission to
regulate attorneys admitted to practice and practicing law in
Brazil solely because they may from time to time act on behalf
of clients whose securities are listed on a U.S. stock exchange
or traded on a U.S. inter-dealer quotation system or because
they are in the process of conducting a public offering of
securities in the United States. Therefore, we urge the
Commission, in deference to long-standing principles of
international comity, to refrain from attempting to exercise
jurisdiction over the legal profession in Brazil or in other
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Administrative Region of the People’s Republic of China,'™

14! See Comments of Stikeman Elliott, SEC Release Nos. 33-8150; 34-46868;
IC-25829; File No. S§7-45-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/ jmbartosi.htm (on file with author)
(“[1Jf applicable to non-U.S. lawyers proposed Part 205 would constitute an
abrogation of the solicitor-client privilege which is codified under the rules of
the various provincial law societies in Canada.”).

142 Gee, e.g., Comments of Dr. Dombek, German Federal Bar, SEC Release
Nos. 33-8150; 34-46868; 1C-25829; File No. S7-45-02 (Dec. 17, 2002),
available at http://www.sec.gov/rules/proposed/s74502/dombek!.htm (on file
with author) noting:

[Tlhe extra-territorial impact of the proposed rules on German
professional rules (Bundesrechtsanwaltsordnung) may results
in a dilemma situation for attorneys in Germany. On the one
hand attorneys are bound to particular secrecy rules set by the
home country. In Germany for example, section 43b
- subparagraph I of the German Lawyers Act requires: ‘The
Lawyer is bound by professional secrecy obligations. This
duty refers to information that the lawyer became aware of in
the course of the exercise of his profession. This does not
apply to facts which are public or do not require secrecy
according to their significance.’
At the same time the lawyer would be obliged by the ‘noisy
withdrawal’ principle under certain circumstances prescribed
by the proposed rules. That of course contravenes drastically
with the aforementioned understanding of the German lawyer-
client privilege.

13 See, e.g, Comments of Nishimura & Partners, SEC Release Nos. 33-8150;
34-46868; 1C-25829; File No. S$7-45-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/nishimura.htm (on file with author)
(“[The proposed rule would] infringe upon the autonomous authority of the
JFBA [Japan Federation of Bar Associations] to regulate and discipline the
conduct of attorneys that are qualified to practice law in Japan.”); Comments of
Nagashima Ohno & Tsunematsu, Tokyo, SEC Release Nos. 33-8150; 34-46868,;
IC-25829; File No. S7-45-02 {(Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/nagashimal.htm (on file with author)
(“Our fundamental concern is that only attorneys qualified to practice law in the
United States will have the resources and ability to comply with the obligations
under the Proposed Rule.”).

4 See, e.g, Comments of Peter J. Curley, David Johnson, Jeffrey Maddox,
Hong Kong Special Administrative Region, People’s Republic of China, Hong
Kong, SEC Release Nos. 33-8150; 34-46868; IC-25829; File No. §7-45-02
(Dec. 18, 2002), available at http://www.sec.gov/rules/proposed/
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Israel,'** Mexico,' the Netherlands,'” New Zealand,'*® Portugal,'®

The legal system in Hong Kong has a well-established history
of judicial independence recognized by U.S. courts and
protected by provisions of the Basic Law. The PRC legal
system is in transition with steps being taken to recognize the
rule of law and the role of attorneys, but there exists no clear
precedent under which U.S. courts have recognized the
judicial findings of courts in the PRC under principles of
comity. The combination of two distinct legal systems in one
country is unusual, with relatively little precedent. In our
view, is not reasonable to ignore the significant differences
that exist between the two systems or the differences between
the PRC and the U.S. legal systems.

We respectfuily suggest that, due to the absence of clear U.S.
precedents recognizing judicial findings of courts in the PRC
under principles of comity, at this time it is not sufficiently
clear that attorneys licensed to practice law only in the PRC
can be expected to assist the Commission in achieving the
objectives of Section 307 of the Act. Therefore, persons
licensed to practice faw only in the PRC should be excluded
from the definition of attorney in paragraph (c) of proposed
Section 205.2.

145 See, e.g., Comments of Carl M. Sherer, Adv., Jerusalem, SEC Release Nos.
33-8150; 34-46868; IC-25829; File No. S7-45-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74502/cmsherer]l .htm (on file wnth author)
noting:

I urge the Commission not to subject attormeys in Israel and
other foreign countries to the new rules. The new rules are
designed to work with the American legal system and not with
the legal systems in effect in foreign countries. Subjecting
foreign attorneys to the new rules would likely have a chilling
effect on offerings in the United States securities markets by
foreign companies and by United States companies with
mostly foreign operations.
See also Comments of Alex Hertman, Adv., Chairman, Ethics
Committee, Israel Bar, Tel Aviv, Israel, SEC Release Nos. 33-8150;
34-46868; 1C-25829; File No. $7-45-02 (Dec. 18, 2002), available at
http://www.sec.gov/rules/proposed/s74 502/ahertman1.htm (on file with
.author) (“In short, attorneys practicing in Israel are subject to a
rigorous regime of rules of professional ethics, some of which overlap
with those of Part 205 and some of which conflict with provisions of
Part 205.”).

146 See, e.g., Comments of C.P. Jorge Familiar Calderén, Vicepresidente de

Supervisién Bursitil; Lic. Héctor Tinoco Jaramillo, Vicepresidente de

. Normatmdad,[ National Bankm§ and Securities Commission, Mexico, SEC
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