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Moore: Exculpatory Evidence

ARIZONA V. YOUNGBLOOD: DOES THE
CRIMINAL DEFENDANT LOSE HIS RIGHT TO
DUE PROCESS WHEN THE STATE LOSES
EXCULPATORY EVIDENCE?

INTRODUCTION

The due process clauses of the fifth' and fourteenth amendments?
guarantee criminal defendants the right to fair trials.® Historically,
the United States Supreme Court has been vigilant in protecting the
defendant’s right to a trial by jury,* his right to legal counsel,® and
his right to be free of illegal searches and seizures,® among others.”
Acknowledging that “our system of . . . justice suffers when any ac-
cused is treated unfairly,”® the Supreme Court has added to the list
of due process protections the defendant’s right of access to exculpa-
tory evidence.?

Generally, the Court requires criminal prosecutors to advance the
state’s interest in “justice” by handing over to defense counsel any
evidence that might exonerate the accused.’® Recently, however, the
Court took a bold, unprecedented step in the opposite direction by
refusing to find a due process violation when the state loses or inad-
vertently destroys evidence that could be valuable to the defendant’s
case.’* In Arizona v. Youngblood** the Supreme Court held that a

1. U.S. CONST. amend. V (provides in pertinent part that “[nlo person shall . . . be
deprived of life, liberty, or property without due process of law.").

2. U.S. CONST. amend. XIV, § 1 (provides in pertinent part that *“[n]o State shall . . .
deprive any person of life, liberty, or property, without due process of law.").

3. See generally Benton v. Maryland, 395 U.S. 784, 794 (1969) (held that double jeopardy
prohibition of the fifth amendment is a fundamental maxim and is applicable to states via the
fourteenth amendment).

4. Duncan v. Louisiana, 391 U.S. 145 (1968).

5. Gideon v. Wainwright, 372 U.S. 335 (1963).

6. Mapp v. Ohio, 367 U.S. 643 (1961).

7. See generally Duncan, 391 U.S. at 147-48 (recites a litany of protections guaranteed by
the first eight amendments which, in turn, derives protection against state action from the due
process clause of the fourteenth amendment).

8. Brady v. Maryland, 373 U.S. 83, 87 (1963).

9, Id. at 83; see also United States v. Agurs, 427 U.S. 97 (1976).

10. Agurs, 427 US. at 110-11 (the state must provide the defense with exculpatory evi-
dence despite defense counsel’s failure to request such evidence).

11. Arizona v. Youngblood, 109 S. Ct. 333 (1988).

12. Id.
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law enforcement officer’s failure to maintain evidence that could
have bolstered the defendant’s case did not constitute a due process
violation unless the defendant could prove that the police acted in
bad faith.'®

This note will focus on the weaknesses in the majority’s position.
First, it will address the Court’s unworkable “bad faith” standard.
Second, it will discuss the Court’s departure from the facts of this
case in order to reach its broad holding. Finally, this article will con-
clude that the Court misapplied precedent in deciding the merits of
this case.

I. BACKGROUND
ARIZONA V. YOUNGBLOOD

On October 29, 1983, David, a ten-year-old boy, was abducted by
a man driving a white sedan. The man took David to a sparsely fur-
nished house where he sodomized the boy four times. The man then
tied David to a chair while he went out to start the sedan. When he
returned, he sodomized David once more, then instructed the boy to
wash up, threatening to kill him if he ever told of the incident. The
assailant then returned David to the spot where the abduction oc-
curred. The entire event lasted one and one-half hours.™

David was taken to a hospital where he was examined by a physi-
cian who confirmed that the boy had been sexually molested. Using
a sexual assault kit, the emergency room personnel gathered physical
evidence from David’s body, including rectal and throat smears for
semen samples, as well as samples of the victim’s blood and saliva.!®
Additionally, David’s clothes were taken to be tested for the presence
of more semen samples. In order to preserve its contents, the sexual
assault kit was refrigerated. The clothes, however, were not
refrigerated.’®

13. Id. at 337.

14. Id. at 334; see also State v. Youngblood, 153 Ariz. 50, 50-51, 734 P.2d 592, 592-93
{Ct. App. 1986), rev'd, Arizena v. Youngblood, 109 S. Ct. 333 (1988),

15. Youngblood, 109 S. Ct. at 334; see also State v. Youngblood, 153 Ariz. at 51, 734 P.2d
at 593. A sexual assault kit is an investigative tool used by emergency room personnel to
gather evidence from a victim’s body following a sexual assault. The local police department
provided the kits to all area hospitals. The kit used by the hospital personnel treating David
“included a tube for collecting a blood sample, a paper to collect a saliva sample, microscopic
slides used to make smears (for female victims) and a set of swabs used to collect evidence.”
Id.

16. Youngblood, 109 S. Ct. at 335; see also State v. Youngblood, 153 Ariz. at 51, 734 P.2d
at 593. Generally, freezing or refrigerating semen samples or fabrics containing semen samples

https://digitalcommons.tourolaw.edu/lawreview/vol5/iss2/6
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At trial, David testified that he was abducted by a man with
greasy grey hair who drove a white two-door sedan.'” Additionally,
he described his attacker as a man with some facial hair, no visible
scars on his face, and a deformed right eye.® Youngblood, on the
other hand, has dry black hair, no facial ‘hair, a noticeable scar on
his forehead, and a bad left eye.'® Furthermore, David testified that
the assailant drove a white two-door sedan with a loud muffler and a
radio that played country music.?® Youngblood owned a white four-
door sedan, which he stated had a quiet muffier and a broken radio.
Youngblood and other witnesses testified that the car was inoperable
at the time of the attack and was being stored in Youngblood’s girl-
friend’s backyard.®

Prior to trial, the police secretly removed Youngblood’s automo-
bile from his girlfriend’s backyard, dusted it for fingerprints,
searched for hair samples, and disposed of the car before defense
counsel could mount its own investigation.** Furthermore, David was
never given an opportunity to identify the vehicle as the one in which
he was abducted.?® In addition, the police tested the evidence in the
sexual assault kit only to discover that the samples gathered from
David’s body were inadequate to determine the blood type of the
assailant.?* Police laboratory technicians noted the presence of sub-
stantial semen samples on David’s shirt and underwear. However,

is recommended in order to insure an accurate test culture. The reduced temperature slows
down enzyme activities that could destroy the sample. Boyce & McCloskey, Legal Applica-
tions of Standard Laboratory Tests for the Identification of Seminel Fluid, 7 J. CONTEMP. L.
1, 28 (1982). N

17. State v. Youngblood, 153 Ariz. at 50-51, 734 P.2d at 592.93.

18. Id. at 50, 734 P.2d at 592. David testified that the man's name was Damian or Carl.
Id., 734 P.2d at 592.

19. Id. at 51, 734 P.2d at 593. Additionally, the evidence established that Youngblood al-
ways wears glasses in public, and that he walks with a neticeable limp. /d., 734 P.2d at 593.

20. Id., 734 P.2d at 593, David also testified that there were sheets or blankets covering the
car seat, but, because it was dark inside the car, he could not see them. Later, however, when
the police showed David two blankets that they claimed came from the assailant's ecar, David
identified them on sight without ever touching them. /d., 734 P.2d at 593.

21. Id. at 51-52, 734 P.2d at 593-94. Furthermore, Ms. Whigham, Youngblood's girlfriend,
and others testified that the car was locked in Whigham?®s backyard on the day of the assault,
and that Youngblood had previously removed the battery and placed it in Whigham’s car. Id.,
734 P24 at 593-94.

22. Id., 734 P.2d at 593. The police seized the car from Ms. Whigham’s locked backyard,
towed it to the police station, and photographed it. Then, because Youngblood had not
changed the title to his name since buying the car, the police disposed of the car without notice
to Youngblood. No samples of David's fingerprints or hair were discovered in Youngbleod's
car. Id., 734 P.2d at 593-94.

23. Arizona v. Youngblood, 109 S. Ct. 333, 345 (1988) (Blackmun, J., dissenting).

24. Id. at 335.
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because the samples had spoiled from lack of refrigeration, labora-
tory tests could not identify the blood type of the assailant.?® Despite
the inconsistencies in David’s testimony regarding the description of
his assailant and the vehicle, and the police officers’ mishandling of
key evidence, Youngblood was convicted of kidnapping, child moles-
tation, and sexual assault by an Arizona superior court, based solely
on David’s identification, and sentenced to prison.2®

Following his conviction, Youngblood appealed the superior court
decision alleging that by failing to refrigerate the victim’s clothing
and by disposing of the defendant’s car before the defense could ana-
lyze it for evidence, the police had denied him his right to due pro-
cess.?” He claimed that, had the semen samples in David’s clothes
been preserved, evidence would have existed that totally could have
exonerated him.?® Furthermore, he argued that by disposing of his
automobile before the defense had a chance to send its own investi-
gators to determine its contents, the police had denied the defense an
opportunity to refute the prosecution’s evidence.z®

The Arizona Court of Appeals reversed Youngblood’s conviction
and ordered dismissal of the counts against him.*® The court ruled
that “law enforcement officers have a duty to preserve semen sam-
ples in sexual assault case[s], including a duty to refrigerate
them.”®* Drawing from the testimony at trial, the court concluded
that, without the benefit of the destroyed evidence, Youngblood had
no alternative means of proving his innocence.? Furthermore, the
court acknowledged that the lost evidence could have totally “elimi-
nated the defendant as the perpetrator.”®® In holding that the de-
struction of the evidence had violated due process, the Arizona court
stressed that its decision did not imply bad faith on the part of the
state, but rather acknowledged society’s interest in maintaining the

25. Id.

26. Id.; see also State v. Youngblood, 153 Ariz. at 50, 734 P.2d at 592. Youngblood's con-
viction was based, in significant part, on David’s identification of him as the assailant. It is
important to remember that David selected Youngblood’s photograph out of a group of police
photographs. Later, David identified a photograph of a different suspect as his attacker. State
v. Youngblood, 153 Ariz. at 52, 734 P.2d at 594,

27. 153 Ariz. at 50, 734 P.2d at 592.

28. Id.

29, Id.

30. Id.

31. Id. at 55, 734 P.2d at 597.

32. Id. at 53, 734 P.2d at 595 (citing California v. Trombetta, 467 U.S. 479 (1984)).

33. Id. at 55, 734 P.2d at 597.
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“integrity of the judicial system” by insuring defendants the right to
a fair trial.®

The United States Supreme Court reversed the Arizona Court of
Appeals’ ruling,® holding that the law enforcement officers’ failure
to preserve exculpatory evidence did not violate due process unless
the defendant could prove that the police officers had acted in bad
faith.*®* Chief Justice Rehnquist, writing for the majority,3? com-
pared this case to California v. Trombetta,® a case in which the
Supreme Court had held that police officers did not have a duty to
preserve breath samples in drunk driving cases.®®

Applying Trombetta’s three-pronged test for due process, the
Court concluded that there was no due process violation in the law
enforcement officers’ handling of the evidence in Youngblood.*®
First, the Court held that, like the police in Trombetta, the officers
in Youngblood had acted in good faith. Even though the Court ac-
knowledged that the officers’ failure to refrigerate the evidence may
have been negligent, it was not done with malice. By limiting due
process protection to evidence destroyed in bad faith, the Court
hoped to mitigate the number of dismissals that would occur if the
police were burdened with a duty to maintain all significant evi-
dence.** Second, the Court reasoned that, like the missing evidence
in Trombetta, it was not “apparent” that the missing evidence in
this case would have definitely exonerated Youngblood.*? While
Rehnquist acknowledged that the likelihood of exoneration in this

34, Id. at 54-55, 734 P.2d at 596-97 (citing People v. Nation, 26 Cal. 3d 169, 176, 604 P.2d
1051, 1055 (1980)).

35. Arizona v. Youngblood, 109 S. Ct. 333, 338 (1988). The Arizona Court of Appeals had
held that the state had breached its constitutional duty to provide a fair trial by failing to
preserve the semen samples from the victim's body and clothing. State v. Youngblood, 153
Ariz. at 54, 734 P.2d at 596-97.

36. Youngblood, 109 S. Ct. at 337.

37. Id. at 334. Justices White, O'Connor, Scalia, and Kennedy joined Chief Justice Rehn-
quist in the majority opinion.

38. 467 U.S. 479 (1984).

39. Youngblood, 109 S. Ct. at 336. In Trombetta, the Supreme Court held that police of-
ficers did not violate the defendant’s right to due process when they destroyed samples of the
defendant’s breath gathered for breathalyzer tests, 467 U.S, at 492. See generally Edwards &
Johnson, Breathalyzers: Should the State be Required to Preserve the Ampoules?, 15 LAND
& WaTter L. Rev. 299 (1980).

40. Youngblood, 109 S. Ct. at 337. Essentially, the Trombetta test for determining whether
destroyed evidence violates due process is as follows: (1) the destruction must have been in bad
faith, (2) the evidence’s exculpatory value must be apparent at the time of the destruction or
loss of the evidence, and (3) the defendant must have no alternative means of proving his
innocence. Id. at 336.

41. Id. at 337.

42. Id. at 336.
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case “appears to be greater than it was in Trombetta,” it was not
absolutely apparent that an analysis of the semen stains in-David’s
clothing would have eliminated Youngblood as a possible perpetra-
tor.*® Finally, it may be inferred that the Court believed that Young-
blood, like Trombetta, had alternative means of proving his inno-
cence.** Chief Justice Rehnquist, however, never indicated in the
opinion what those alternative means may have been.

Justice Stevens concurred in the judgment.*® He stressed, however,
that he did not “join the Court’s opinion because it announce[d] a
proposition of law that is much broader than necessary to decide this
case.”® He acknowledged that “there may well be cases in which
the defendant is unable to prove bad faith, but in which the loss or
destruction of evidence is nonetheless so critical to the defense as to
make a criminal trial fundamentally unfair.”*” The Youngblood
facts, however, did not present such a case. Justice Stevens explained
that Youngblood received due process because the trial judge
charged the jury: “If you find that the State has . . . allowed to be
destroyed or lost any evidence whose content or quality are in issue,
you may infer that the true fact is against the State’s interest.’®
Stevens concluded that, because no juror chose to construe the miss-
ing evidence in favor of the defendant, the evidence at trial must
have been so overwhelming that introduction of the missing evidence
would not have exculpated Youngblood in any event.*®

Justice Blackmun, writing for the dissenters, delivered a scathing
rebuttal of the majority’s conclusions.®® The dissent concluded that,
“[rlegardless of intent or lack thereof, police action that results in a

43, Id. In California v. Trombetta, the missing evidence had already been evaluated for its
significance to Trombetta’s defense. 467 U.S. at 489. Furthermore, in drunk driving cases, the
state may obtain a conviction based upon the officer’s observation alone, without using the
breathalyzer results. Youngblood, 109 S. Ct. at 338. Therefore, even if the officers had pre-
served the samples, the odds that the defendant would have been exonerated were extremely
slim. 467 U.S. at 489. See also Edwards & Johnson, supra note 39, at 302-05.

44. Youngblood, 109 S. Ct. at 336; Trombetta, 467 U.S. at 490. “Even if the samples
might have shown inaccuracy in the tests, the defendants had ‘alternative means of demon-
strating their innocence.’” Youngblood, 109 S. Ct. at 336 (quoting Trombetta, 467 U.S. at
490).

45. Youngblood, 109 S. Ct. at 338-39 (Stevens, J., concurring).

46. Id. at 339 (Stevens, J., concurring).

47. Id. (Stevens, J., concurring).

48. Id. at 338 (Stevens, J., concurring) (quoting the trial judge at 10 Tr. 90).

49. Id. (Stevens, J., concurring).

50. Id. at 338-45 (Blackmun, J., dissenting). Justices Brennan and Marshall joined with
Justice Blackmun in the dissent. Id. at 339,
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defendant’s receiving less than a fair trial constitutes a deprivation
of due process.”®*

First, Justice Blackmun attacked the majority’s bad faith require-
ment, noting that, in the bulk of Supreme Court precedent on simi-
lar issues, the prosecution’s good or bad faith was never at issue.®
This was particularly true in Trombetta, where the disposal of
breath samples was the usual procedure, rather than a good faith
error on the part of police.®® Furthermore, the dissent declared that,
in many situations, it is difficult to determine exactly what consti-
tutes bad faith.* To impose the burden upon the defendant to prove
that law enforcement officials had, indeed, acted in bad faith might
very well be impossible in the vast number of cases.

Second, Justice Blackmun attacked the majority’s incorporation of
Trombetta’s requirement that the exculpatory value of the missing
evidence must be “apparent.”*® He stressed that the crucial differ-
ence between Youngblood and Trombetta was that, in Trombetta,
diagnostic tests had already been performed on the evidence before it
was destroyed. In Youngblood, the missing evidence had not yet
been tested.®® Furthermore, unlike Trombetta, a proper test of the
evidence could have exonerated the defendant completely.®

Third, Justice Blackmun acknowledged that the missing evidence
took on greater significance in Youngblood precisely because the de-
fendant had no alternative means of proving his innocence. Essen-
tially, once the evidence became unavailable, the Youngblood case
turned only on David’s positive identification of the defendant.®® Fi-
nally, Justice Blackmun stressed the importance of maintaining the

51. Id. at 339 (Blackmun, J., dissenting).

52. Id. at 340-41 (Blackmun, J., dissenting). The dissent focused on the Court’s holding in
Brady “that suppression by the prosecution of evidence favorable to the accused upon request
violates due process where the evidence is material either to guilt or to punishment, irrespec-
tive of the good faith of the prosecution.” Id. at 340 {quoting Brady v. Maryland, 373 U.S. 83,
87 (1963)).

53. California v. Trombetta, 467 U.S. 479, 482-83 (1984).

54. Youngblood, 109 S. Ct. at 342 (Blackmun, J., dissenting).

55. Id. at 342-43 (Blackmun, J., dissenting). Justice Blackmun asserted that “a semen sam-
ple in a rape case where identity is questioned is always significant.,” /d. (Blackmun, J,,
dissenting).

56. Id. at 342 (Blackmun, J., dissenting).

57. Id. (Blackmun, J., dissenting).

58. Id. at 343 (Blackmun, J., dissenting). Justice Blackmun stated:

To put it succinctly, where no comparable evidence is likely to be available to the de-
fendant, police must preserve physical evidence of a type that they reasonably should
know has the potential, if tested, to reveal immutable characteristics of the criminal,
and hence to exculpate a defendant charged with a crime.

Id.
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integrity of the judicial system by guarding vigilantly the criminal
defendant’s right to a fundamentally fair trial.®®

II. ANALYSIS

As the dissent points out, the majority opinion is alarming particu-
larly because it limits substantially the individual’s right to due pro-
cess. Rather than providing the defendant with a fair trial, the Court
is giving him merely “a ‘good faith’ try at a fair trial.”®® The major-
ity’s holding is troublesome for three primary reasons. First, the
Court’s requirement that the defendant prove that police destroyed
evidence in bad faith®® places an unrealistic burden on the defendant
that does not advance the cause of due process. Second, the Court’s
holding is not carefully tailored to the facts of this case, but rather
provides a broad standard for any case involving the “failure to pre-
serve potentially useful evidence.”®* Finally, the Court’s application
of Trombetta’s exculpatory value standard®® to determine whether
loss of evidence violates due process was an inappropriate application
of case precedent.

Essentially, the Court was faced with two distinct bodies of case
law when considering the proper analysis in Youngblood. One line of
cases, represented by Brady v. Maryland® and United States v.
Agurs ® illustrates the Court’s approach to cases where exculpatory
evidence was intentionally withheld from the defense.®® The Brady
line of cases advanced the proposition that the State has a constitu-
tional duty to turn over evidence that could raise a “reasonable
doubt about the defendant’s guilt.”®” Under a Brady analysis, the
issue is not whether the state acted in good or bad faith. Rather, the
emphasis focuses on fundamental fairness to the accused.®® It is re-
versible error if the defendant is denied a fair trial due to the un-
availability of favorable evidence, regardless of whether that evi-

59. Id. at 345 (Blackmun, J., dissenting).

60. Id. at 339 (Blackmun, J., dissenting).

61. Id. at 337.

62. Id.

63. Id.

64. 373 U.S. 83 (1963).

65. 427 U.S. 97 (1976).

66. See Project, Sixteenth Annual Review of Criminal Procedure: United States Supreme
Court and Courts of Appeals 1985-1986, I1. Preliminary Proceedings, 715 Geo. L.J. 859, 939-
43 (1987).

67. Id. at 941-42 n.1580.

68. Brady, 373 USS. at 87.
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dence is withheld in bad faith or inadvertently.®® Furthermore, if the
Court finds that the evidence was suppressed unconstitutionally, the
remedy may be a new trial for the accused where the previously
withheld evidence would be introduced.”™
The second line of cases, represented by Killian v. United States™
and California v. Trombetta™ dealt with the State’s failure to pre-
serve evidence that the defendants alleged would have been benefi-
cial to their defense.” Both Killian and Trombetta, however, dealt
with evidence that the state had already reviewed and evaluated.™
For example, in Killian, the defendant alleged that the FBI had de-
stroyed potentially exculpatory evidence when an officer transcribed
his own notes from a pad to an investigation report and then dis-
- carded the notes.?™ The Court held that the officer had merely trans-
ferred the evidence from one form to another, and that Killian had
not been denied the evidentiary benefit of the notes.” In each of the
above cases, the Court concluded that the police officers were acting
“in good faith and in accord with their normal practice.””” If the
Court had found that the disposal of the evidence had violated the
defendants’ rights to due process, dismissal of the counts against
them would have been the appropriate remedy.™
Although the Youngblood majority acknowledged the Brady
Court’s holding that the issue was not the mental state of the police,
but, rather, fairness to the accused,?® the Court rejected that line of
cases, and decided Youngblood by adopting a strict Trombetta anal-
ysis.®® This choice seemed to be the obvious one because both Young-
blood and Trombetta dealt with lost evidence. It was, however, inap-
propriate. It is illogical to conclude that criminal defendants are
entitled to a remedy when a party intentionally withholds exculpa-
tory evidence, but, if the same evidence is destroyed intentionally or
inadvertently by that party, the defendant is entitled to nothing.

69. See Project, supra note 66, at 940-41.

70. See Comment, Duty to Preserve Evidence Before Trial, 72 CAUF, L. Rev. 1019, 1022-
23 (1984). The courts “have an incentive to grant new trials in this situation.” Id. at 1022,

71. 368 U.S. 231 (1961).

72. 467 U.S. 479 (1984).

73. See Comment, supra note 70 at 1033-35.

74. Id.

75. Killian, 368 U.S. at 234-40.

76. Id. at 244.

77. California v. Trombetta, 467 U.S. 479, 488 (1984); see Killian, 368 U.S. at 308.

78. See Comment, supra note 70, at 1035-37.

79. Brady v. Maryland, 373 U.S. 83, 87 (1963).

80. Arizona v. Youngblood, 109 S. Ct. 333, 337 (1988).
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However, this isréésentially the result that the majority has advanced
by following an exclusive Trombetta analysis.

A. Bad Faith

Chief Justice Rehnquist stated in the majority opinion that, “un-
less a criminal defendant can show bad faith on the part of the po-
lice, failure to preserve potentially useful evidence does not consti-
tute a denial of due process.”® The bad faith requirement is a
distinct departure from prior Supreme Court precedent.®* Although
the Court had never considered a case where the State had lost or
destroyed evidence negligently, it had considered cases involving the
State’s intentional nondisclosure of exculpatory evidence.®®

For example, in Brady v. Maryland® the Supreme Court af-
firmed the Maryland Court of Appeals’ holding that, by suppressing
evidence that could have affected the jury’s verdict, the prosecution
violated the defendant’s right to due process.®® The Court declared
“that the suppression by the prosecution of evidence favorable to an
accused upon request violates due process . . . irrespective of the
good faith or bad faith of the prosecution.”®® In Brady, the Court
acknowledged that imposing a bad faith requirement on suppression
cases would unnecessarily focus on the competence of the state.®”
Drawing from Mooney v. Holohan®® a similar suppression case, the
Brady Court explained that correcting due process violations like
those presented in intentional suppression cases was “not punishment
of society for misdeeds of a prosecutor but avoidance of an unfair
trial to the accused.”®® Thus, the Court plainly recognized that the
important issue is not whether counsel for the state withheld evi-
dence intentionally or merely did not understand the significance of
the evidence, but, rather, whether the fact that the evidence was not

81. Id.

82. See Brady, 373 U.S. at 88; United States v. Agurs, 427 U.S. 97, 110 n.17 (1986); see
also Capra, Access to Exculpatory Evidence: Avoiding the Agurs Problems of Prosecutorial
Discretion and Retrospective Review, 53 FORDHAM L. REv. 391, 393 (1984).

83. Brady, 373 U.S. at 84.
84. Id. at 83.

85. Id.

86. Id. at 87.

87. Id.

88. 294 U.S. 103 (1935).
89. Brady, 373 US. at 87.
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presented at trial led to a conviction that was fundamentally unfair
to the defendant.®®

In Youngblood, the Court supported its bad faith requirement
with language from Trombetta.®* There, the Court had held that po-
lice officers did not have a constitutional duty to preserve breath
samples collected during breathalyzer tests of persons charged with
drunk driving.®? In Trombetta, the defendant claimed that he had
been denied due process because the state had failed to preserve his
breath samples for review by defense counsel.®® The Court concluded
that destruction of the breath samples did not constitute a depriva-
tion of due process because (1) the evidence had been tested com-
pletely before its destruction and (2) the officers, in destroying the
breath samples, “were acting in good faith and in accord with their
normal procedure.”® The majority in Youngblood, however, failed
to distinguish that, while the police officers in Tromberta acted in
good faith and in accordance with their usual police procedures, “the
same standard cannot be claimed” in Youngblood.®®

In Trombetta, the police officers complied with accepted police
practice when they discarded the breath samples. Complete tests on
the evidence already had been conducted.®® Conversely, as the
Youngblood majority concedes, the police officers in this case negli-
gently destroyed the semen samples before any test had been con-
ducted by failing to refrigerate the victim’s clothing.®” In addition,
the Trombetta holding, read in its entirety, requires that the officers
act in good faith within the customary parameters of accepted police
procedure.®® Given the fact that the police in Youngblood not only
negligently destroyed the semen samples but also discarded the de-
fendant’s vehicle without notice, it would be disingenuous to suggest
that the officers in Youngblood were operating within standard po-
lice practice.

90. See Arizona v. Youngblood, 109 S. Ct. 333, 340-41 (1988) (Blackmun, J., dissenting):
see also Comment, supra note 70, at 1020-21.

91. Youngblood, 109 S. Ct. at 337.

92. California v. Trombetta, 467 U.S. 479, 485-91 (1984).

93. Id. at 482-84.

94. Id. at 488 (quoting Killian v. United States, 368 U.S. 231, 242 (1961)) (emphasis
added).

95. Youngblood, 109 S. Ct. at 341 (Blackmun, J., dissenting).

96. Trombetta, 467 U.S. at 483-84.

97. Youngblood, 109 S. Ct. at 337. It is well established that refrigeration is the best means
of storing samples of seminal fluid. See Boyce & McCloskey, supra note 16, at 28-29.

98. Trombetta, 467 U.S. at 488.
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In addition to being a distinct departure from Supreme Court pre-
cedent, requiring defendants to prove that law enforcement officials
acted in bad faith in losing or disposing of evidence imposes an un-
realistic burden on the accused.®® The majority asserted that “re-
quiring a defendant to show bad faith on the part of the police both
limits the extent of the police’s obligation to preserve evidence to
reasonable bounds and confines it to that class of cases where the
interests of justice most clearly require it.”1%° As an example of such
a case, Chief Justice Rehnquist offered the situation in which the
police, by their unacceptable conduct, indicate that the defendant
may have been denied the benefit of due process.’®® The Court, how-
ever, failed to acknowledge that it might be impossible for the de-
fendant to prove that police had acted in bad faith.1%?

Because the evidence is in the unencumbered possession of the
state, it is difficult to understand how the defendant possibly could
be in a position to monitor the law enforcement officers’ handling of
evidence.!*® If the defendant is unable to document specific acts of
bad faith, he may be in the unenviable position of depending upon
the testimony of other police officers to determine the state of mind
of the particular officer or officers who failed to preserve key pieces
of evidence.!® In Youngblood, all of the potentially favorable evi-
dence was in the exclusive control of the police. Even if the defend-
ant suspected that the officers were acting in bad faith, it would have
been virtually impossible for him to prove it. First, the semen sam-
ples were destroyed before Youngblood had even been implicated in
the case.’®® Second, Youngblood’s automobile was removed from his
girlfriend’s backyard, searched, sold, and scrapped before he had
been given any opportunity to challenge the state’s discoveries.!®® Be-
cause the potentially valuable evidence was destroyed before Young-
blood was involved in the case, he was incapable of preventing its
destruction or proving that the police destroyed it in bad faith.

Additionally, the majority never defined what type of behavior
would constitute bad faith for the purpose of enforcing the Court’s

99. Youngblood, 109 S. Ct. at 341-42 (Blackmun, J., dissenting).

100. Id. at 337.

101. Id.

102. See Youngblood, 109 S. Ct. at 342 (Blackmun, J., dissenting).

103. See Capra, supra note 82, at 391.

104. Comment, supra note 70, at 1024-25,

105. Youngblood, 109 S. Ct. at 334-35.

106. State v. Youngblood, 153 Ariz. 50, 51, 734 P.2d 592, 593 (Ct. App. 1986), revd,
Arizona v. Youngblood, 109 S. Ct. 333 (1988).
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holding.*? It is alarming that the Youngblood facts do not satisfy
the Court’s new bad faith requirements. What further proof would
the Court require beyond the inferences reasonably drawn from the
facts of this case? While it is true that there is no explicit showing of
bad faith, there is a great deal of evidence suggesting that the police
officers in Youngblood strayed drastically from the norms of compe-
tent police work. Here, the police “inadvertently” destroyed two very
important pieces of evidence, both of which were important to the
defense and ultimately might have exculpated the defendant. By re-
quiring a greater showing than this, the judiciary is bound to convict
defendants who are not criminals, but rather those who are the vic-
tims of shabby police work.

Finally, the bad faith requirement is inappropriate because the
Court is focusing on relieving the police of responsibility at the ex-
pense of invaluable individual due process rights.*°® The majority ex-
plained that, by requiring defendants to show that the police had
acted in bad faith, it was limiting the police’s obligation to preserve
evidence.'®® Reducing the burden on the nation’s already overex-
tended police forces is a noble gesture. But to do so by sacrificing an
individual’s right to due process is a monstrous abuse of judicial
power. Due process guarantees fairness at trial, no more, no less. It
is the duty of the Supreme Court to guard and protect that doc-
trine.!'® After Youngblood, innocent defendants will be going to
prison because the Supreme Court has declared it acceptable for the
police to lose or destroy exculpatory evidence, so long as they do it in
good faith. Thanks to the Bill of Rights, Americans have come to
expect fair dealings in the nation’s court systems. Youngblood un-
dercuts the faith that the public has in the judicial system.

B. Majority’s Departure from the Youngblood Facts

It is important to note that the majority went far beyond the facts
of this case to reach its holding. In fact, the Court’s interpretation of
the Youngblood facts directly contradicts the Arizona appellate
court’s version of what occurred during the initial investigation.!!!

107. Youngblood, 109 S. Ct. at 342 (Blackmun, J., dissenting).

108. 71d. at 336.

109. d.

110. See Brady v. Maryland, 373 U.S. 83, 87 (1963).

111. See Youngblood, 109 S. Ct. at 334-35; State v. Youngblood, 153 Ariz. 50, 50-55, 734
P.2d 592, 592-97 (Ct. App. 1986). Compare the Supreme Court’s conclusions of fact with the
Arizona appellate court’s conclusions of fact. The two approaches are diametrically opposed.
The Arizona Court of Appeals took the position that, under the circumstances, the spoiled
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For example, the Supreme Court majority determined that, based on
the facts, Youngblood had some alternate means of proving his inno-
cence.}'? This conclusion is erroneous in light of the testimony elic-
ited at trial.

First, Youngblood was convicted solely on a description by a ten-
year-old boy who selected the defendant’s picture from a group of
police mug shots.’*® Second, both the defense and the prosecution
presented cases containing totally conflicting evidence.?** Third, be-
cause the police had disposed of the defendant’s car prior to the de-
fense’s investigation, presenting evidence from the automobile was
not a viable alternative source of exculpatory evidence.® Fourth,
Youngblood already had exhausted every available witness to cor-
roborate his alibi. Therefore, short of the lost evidence, Youngblood
had absolutely no alternative means of proving his innocence. Never-
theless, the majority concluded that, like the defendant in
Trombetta, Youngblood had other sources of evidence to exculpate
himself, so the destruction of the semen samples did not constitute a
denial of due process.*’® The Court never specified, however, what
additional sources of evidence it had in mind.

Additionally, the majority in Youngblood concluded that the neg-
ative semen samples would not have exonerated the defendant.?’” Al-
though the semen samples might not have been totally conclusive as
to Youngblood’s guilt or innocence,?® it is unrealistic for the Court
to declare that the samples would, in no event, have exonerated
him.!*® It is quite possible that a forensic test of the sample might
have revealed that the assailant’s blood-type was “O,” thus exonerat-
ing Youngblood, whose blood type is “A.”*?° It is even more likely
that the blood-grouping tests, along with the existing evidence, may
have led the jury to a different verdict.??* Although the majority con-

semen samples could have exonerated the defendant. The Rehnquist majority, on the other
hand, doubted that the semen samples would have had any impact on the trial court’s verdict.

112. Youngblood, 109 S. Ct. at 336.

113. State v. Youngblood, 153 Ariz. at 52, 734 P.2d at 594.

114. Id. at 50-52, 734 P.2d at 592-94.

115. Id. at 51, 734 P.2d at 593.

116. Youngblood, 109 S. Ct. at 336.

117. Id.

118. See Boyce & McCloskey, supra note 16, at 31-32 (stresses the duty to preserve evi-
dence from sexual offense victims presumably to attest to the guilt or innocence of the
defendant).

119. See id.

120. See State v. Youngblood, 153 Ariz. 50, 54, 743 P.2d 592, 596 (Ct. App. 1986). See
also Boyce & McCloskey, supra note 16, at 31-32.

121. See Youngblood, 109 S. Ct. at 342-43 (Blackmun, J., dissenting).

https://digitalcommons.tourolaw.edu/lawreview/vol5/iss2/6

14



Moore: Exculpatory Evidence

1989] EXCULPATORY EVIDENCE 323

ceded that there might be a slightly better chance at exoneration
here than in Trombetta, obviously it did not consider it enough of a
chance to find a violation of due process.'*?

The Court’s ruling in Youngblood clearly indicates that the Court
was looking for an opportunity to speak on this issue, and, despite
the inappropriateness of these facts, it chose Youngblood as the plat-
form from which to deliver its new precedent. As Justice Stevens
noted in his concurrence,’®® the propositions of law set down in
Youngblood are “much broader than necessary to decide this
case.”*?* Rather than limiting its decision to the merits of this par-
ticular case, the majority issued a blanket holding that, in the words
of the dissent, “unduly restricts the protections of the Due Process
Clause.”*® The result is that this recent Supreme Court pronounce-
ment may have drawn the line between due process violations and
acceptable deprivation of material evidence much more in the State’s
favor than the majority ever intended.

C. Exculpatory Value Standard is not Applicable to Youngblood.

The majority’s opinion in Youngblood is also questionable when
compared closely to California v. Trombetta,**® the case upon which
the Court patterned much of its reasoning. Essentially, Tromberta
requires that, in order for the withholding of evidence to be a viola-
tion of due process, the “evidence must possess an exculpatory value
that was apparent before the evidence was destroyed.”**” The
Youngblood majority construed this exculpatory value requirement
to mean that the police must have known that the semen samples on
David’s clothing would have exculpated the defendant before they
decided not to refrigerate them.'*® To obtain such knowledge would
have required a preliminary test of the semen samples before the
evidence was destroyed. If the semen samples had been tested, and
the blood type of the assailant discerned, then Youngblood may have
been a case that falls within the Trombetta line. Once the results of
the tests on the evidence were documented, as in Trombetta, the ac-
tual evidence would have been unnecessary. In Youngblood, how-
ever, the potential evidentiary value of the semen stains was never

122. Id. at 336.

123. Id. at 338-39 (Stevens, J., concurring).

124. Id. at 339 (Stevens, J., concurring).

125. Id. (Blackmun, J., dissenting).

126. 467 U.S. 479 (1988).

127. Id. at 489-90. See Youngblood, 109 S. Ct. at 342-43 (Blackmun, J., dissenting).
128. Youngblood, 109 S. Ct. at 336-37.
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determined. Because the Court could not know precisely what the
evidence would demonstrate, it presumed that the evidence did not
deserve constitutional protection.'??

However, it is most likely that quite the contrary is true. If tests
documented beyond a reasonable doubt what the evidence would
show, then the accused no longer would need the actual evidence.
The lower court simply could take judicial notice of the test results
and either dismiss the case or convict the defendant. In Trombetta,
the Court adopted precisely this standard. Because the missing evi-
dence had been tested, the Court knew beyond a reasonable doubt
that the evidence would not exonerate the defendant.'®® These facts
were not present in Youngblood. Appropriate tests on the semen
samples from David’s clothing were never conducted. Had they been,
they may or may not have exonerated Youngblood.!®! It is the exis-
tence of that doubt, as to what the evidence might have shown, that
makes application of the Trombetta test so unfair to the accused
when evidence becomes unavailable prior to testing. If reasonable
doubt exists because potentially helpful evidence cannot be produced
at trial, a court should be wary of convicting defendants like
Youngbiood.!32

CONCLUSION

In Arizona v. Youngblood, the Supreme Court set a broad prece-
dent that diminishes substantially the criminal defendant’s right to a
fair trial by allowing conviction despite the state’s inability to pro-
duce evidence that was in its exclusive control. This decision gives
law enforcement officers a license to lose or destroy evidence, so long
as they do so with a smile. It would be somewhat less foreboding if
the loss of evidence was a rare event. If that were the case, the
Court’s holding in Youngblood would have only limited impact. In
this era of increased crime, with its concomitant strain on police of-
ficers and procedures, the reality is that the loss of evidence is not an
infrequent occurrence. Hence, the inadvertent loss or destruction of
evidence probably occurs daily, especially in busy urban centers.
Youngblood will certainly have a resounding impact on the due pro-
cess rights of those criminal defendants.

129. See id. at 343 (Blackmun, J., dissenting).
130. Trombetta, 467 U.S. 479, 490-91.

131. See Youngblood, 109 S. Ct. at 343,

132, See id. at 345,
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The real loss, however, occurs whether the Court’s holding affects
one person or one million people. In Youngblood, the majority spe-
cifically chose to encroach upon the individual’s due process rights in
return for a lesser burden on police. Ultimately, the Court may be
allowing defendants to be convicted without evidence that could ex-
culpate them from guilt. In a small yet significant way, it may be
indicative of a trend in the Court away from its prior vigilant protec-
tion of individual constitutionally protected rights. Before this trend
progresses too far, one must hope that the Court acts speedily and

prudently in defining explicitly the parameters of its Youngblood
decision.

Willis C. Moore
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