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In order to pinpoint the policy basis for the double-criminality re-
quirement, it is necessary to return to fundamentals of criminal law
and cooperation.

The two most basic principles of criminal law are reflected in the
Latin maxims nullem crimen sine lege and in dubio pro reo. That is,
without a proscription there is no crime, and any doubt benefits the
accused. U.S. lawyers are more familiar with the former in terms of
the Constitutional prohibition of ex post facto laws,®* and with the
latter in terms of the presumption of innocence in criminal cases.

The requirement of a prior proscription establishes that, even
where harm has occurred, and a social protection interest in punish-
ing conduct has arisen, that interest must be sacrificed. This is done
for the sake of the interest of individual autonomy on the basis that
interferences with such autonomy should be minimized, and that
punishment without advance warning is an unnecessarily great inter-
ference. After all, a warning that particular conduct would be pun-
ishable might have been sufficient to prevent it.

The presumption of innocence also reflects a willingness to sacri-
fice the interests to be served by punishment in favor of protecting
the interest of individual autonomy. While the requirement of a prior
proscription mandates for one situation that individual autonomy
must prevail even when it is clear that this will frustrate a social
protection interest, the presumption of innocence mandates, for all
doubtful situations, a general preference for individual autonomy
over social protection.

These two principles are also cornerstones of the law of interna-
tional criminal cooperation and it is upon them that the doctrine of
double-criminality rests.

B. Interests and Double-Criminality
1. Criminal law cooperation

Where the state in which an accused is found has no proscription
that would render his conduct punishable, it is obvious that such a
state—the requested state—has either no social protection interest
that would warrant interference with individual autonomy in relation
to such conduct or no way to serve such a social protection interest
without violating the requirement that there be a prior proscription.
Accordingly, had the conduct occurred within the requested state,
that state would have suffered the supposed harm, yet it would not

51. US. ConsT. art. I, § 8.
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have sacrificed that individual’s autonomy for the sake of social pro-
tection, and this would be the case even if that state had since come
to believe that the harm was real.

The fact that the conduct occurred in another state which pro-
scribed it must be evaluated with care. It indicates that the
other—requesting—state has a continuing belief that such conduct is
harmful, and that it has satisfied the prior proscription requirement
so that it can take protective action.

However, the action at issue, once an extradition request is re-
ceived, is action by the requested state. If it does not regard the
conduct as harmful, granting extradition would involve it in an inter-
ference with individual autonomy for the sake of social protection it
regards as unwarranted. Even if it has come to believe that social
protection is warranted, granting extradition for an offense that oc-
curred before enactment of its own proscription would involve it in
punitive action for which it had provided no timely warning. Because
the requested state would not take such action to serve its own social
protection interests, it follows a fortiori that it would not take such
steps merely to serve the interests of another state.

If the attitude of the requested state concerning the need for social
protection were characterized as uncertain, the result would be the
same due to the presumption of innocence.

The next situation to be considered is the reverse—the requested
state has a proscription but the requesting state does not. It is obvi-
ous that the requesting state’s failure to satisfy the prior proscription
requirement should bar it from punishing the conduct in question
even if it were acting alone. Because it would regard itself barred
under the same circumstances even though its own interests had
been harmed, it follows that the requested state would not help an-
other state punish such conduct when its own interests had not been
harmed.

However, there remain questions concerning the possible social
protection interests of the requested state. The accused, who was re-
siding there when the extradition request was sent, may have en-
gaged in conduct elsewhere that the requested state would consider
harmful had it occurred within its territory. Because criminal law
uses prior conduct as a basis for measures of social protection, it
may appear that the requested state should prosecute such an
accused.

Whether this is so depends in no way on the fact that an extradi-
tion request was received. It depends instead on the two fundamental
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principles of prior proscription and presumption of innocence, plus
the behavior to date of the requested state’s legal system.

2. Self-interest of the asylum state

If the accused is a national of the requested state, it is possible
that the requested state’s proscription would be applicable to his con-
duct abroad by virtue of ‘an active-nationality jurisdictional provi-
sion. For civil law states, such jurisdiction would be likely, thus per-
mitting local prosecution.’? However, in common law states, such
jurisdiction is used sparingly, and it is interesting to note that the
offenses for which it is generally used are ones for which extradition
is generally unavailable.®?

It should be noted that the different behavior of common law and
civil law systems is complementary to their different treatment of
extradition of nationals. Common law systems extradite their nation-
als, but civil law systems do not.>* As a result, civil law systems gen-
erally are able to serve their social protection interests where their
nationals’ conduct requires it, but common law systems appear to be
largely dependent on extradition to do so.

If the accused is not a national of the requested state, it is unlikely
that a local prosecution will be possible because it is unlikely that
the requested state’s proscription will be applicable, and an ex post
facto extension of applicability seems unacceptable as a violation of
the prior proscription requirement.

Alternatively, if the accused’s conduct happened to harm nationals
of the requested state, its proscription might be applicable if it em-
ployed passive-nationality jurisdiction. However, such jurisdiction is
not widely used in all civil laws systems and it is used hardly at all
by common law systems.®® Otherwise, there is little likelihood of an
applicable requested state proscription. Some unusual offenses might
be covered by common proscriptions, such as offenses directed at
governmental interests of that state® or calculated to have an effect

52. See, e.g., EXTRADITION, supra note 6, at § 3-1; Sarkar, The Proper Law of Crime In
International Law [hereinafter Sarkar], in INT'L CriM. LAw 50 (G. Mueller and E. Wisc eds.
1965) [hereinafter Mueller & Wise].

53. Id.; United States criminal laws that follow nationals abroad apparently are limited to
treason, espionage, tax fraud, and formerly, draft evasion. See generally George, Extraterrito-
rial Application of Penal Legislation, 64 MicH. L. Rev. 609 (1966).

54. See supra note 43.

55. See, e.g., RESTATEMENT (SECOND) OF FOREIGN RELATIONS OF THE UNITED STATES §
30(2); Harvard Research Draft Convention on Jurisdiction with Respect to Crime, in Mueller
& Wise, supra note 52, at 41.

56. See supra notes 52 and 55.
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within the state.’” Only a few states appear to have proscriptions
that are made applicable to alien conduct abroad merely because the
alien has come into their territory or seeks citizenship.®®

This does not mean that a non-national accused whose alleged
conduct does not fit the categories just discussed will always be per-
mitted to remain in the requested state. Deportation may be possible,
and it seems especially apt when there is reason to believe the ac-
cused is likely to engage in similar conduct in the future within the
requested state. However, deportation may be impossible for any of
several reasons.

First, deportation requires that some other state be willing to re-
ceive the individual, and where the individual is accused of a com-
mon crime, it is quite possible that the only one willing to receive
him would be the one that requested his extradition. Second, the fact
that a state is willing to receive the individual is not always suffi-
cient; international law forbids returning an individual to a state
where he faces persecution,®® and deportation to a state that would
try him despite its lack of a prior proscription would violate interna-
tional human rights obligations.®®

C. Assessment

The foregoing permits useful observations concerning principles
reflected in the use of double-criminality as a condition for criminal
law cooperation. The first is simply that double-criminality is a nec-
essary implication of the basic principles found within each state
criminal law system. It should also be noted that those basic princi-

57. Id.

58. SwepISH PENAL Law § 3 (G. Mueller ed. 1972).

59. Convention Relating to the Status of Refugees, Art. 33(1), July 28, 1951, 189 UN.TS.
137, entered into force Apr. 22, 1954; and Protocol Relating to the Status of Refugees, Jan.
31, 1967, 19 US.T. 6223, T.1.A.S. No. 6577, entered into force Oct. 4, 1967, which extends
the Convention to cover events after 1951. However, Art. 33(2) mitigates the duty not to
expel:

The benefit of the present provision may not, however, be claimed by a refugee whom
there are reasonable grounds for regarding as a danger to the security of the country in
which he is, or who, having been convicted by a final judgment of a particularly serious
crime, constitutes a danger to the community of that country.
Convention Relating to the Status of Refugees, Art. 33(2), July 28, 1951, 189 U.N.T.S, 137,
entered into force Apr. 22, 1984.

60. See, e.g., Universal Declaration of Human Rights, Dec. 10, 1948, G.A. Res. 217A (111),
U.N. Doc. A/810, at 71 (1948) {hereinafter Universal Declaration], which asserts in Art.
11(2): “[N]o one shall be held guilty of any penal effence on account of any act or omission
which did not constitute a penal offence under natjonal or international law at the time it was
committed.”
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ples, prior proscription and a presumption of innocence, are univer-
sally acknowledged and are therefore suitable for interpreting any
doubtful rule of international law.®* Also, the double-criminality re-
quirement is so widely acknowledged that it constitutes a custom,
and it is so widely regarded as a legal necessity that it can be said to
qualify as a customary international law rule.®?

The next is that double-criminality establishes that a requesting
state has no right to cooperation unless the conduct alleged is con-
trary to a proscription of the requested state. A correlative is that
the requested state has no duty to extend cooperation unless that
condition is satisfied.

Also, the requested state may have a duty under human rights law
to withhold cooperation where the defect in double-criminality is
that the conduct was not proscribed in the requesting state, and if
the conduct was not proscribed in the requested state, its interests
will be contrary to cooperation.

Moreover, no state takes criminal law action adverse to an individ-
ual unless its own social protection needs are clear, and a state will
even refrain from social-protection action when the need for it is
clear if the particular action would violate a basic principle of crimi-
nal law or a rule of international law.®®

The conditions under which a particular state will see a clear so-
cial protection need based on prior conduct abroad by a person now
within its territory are suggested by state practices in applying one’s
own proscriptions to such conduct. The generalization seems war-
ranted that states appear to make their proscriptions applicable to
conduct abroad whenever it is foreseeable that violation of such a
proscription will threaten their own societies. However, most states
have no criminal law mechanism for social protection for most con-
duct elsewhere involving only aliens, despite the fact that such con-
duct would have constituted a crime if done locally.

61. Statute of the International Court of Justice, June 26, 1945, entered into force for the
United States, Oct. 24, 1945, 59 Stat. 1055, T.S. No. 993, Art. 38(1)(c).

62. EXTRADITION, supra note 6, at § 4-1 (citing 1. SHEARER, EXTRADITION IN INTERNA-
TIONAL LAw 132-49 (1971) and S. Bep1, EXTRADITION IN INTERNATIONAL LAW AND PRrAc-
TICE 69-84 (1968), as well as United States cases).

63. The prior proscription requirement, supra note 60, is an example of a basic principle
that prevents social protection when a state’s recognition of the need for protection produces a
proscription only after harm has occurred. A drastic example of an international law rule with
similar impact is the diplomatic immunity rule, which prevents punishment of foreign diplo-
mats even for serious common crimes. Vienna Convention on Diplomatic Relations, Apr. 18,
1961, entered into force for the United States, Dec. 13, 1972, 23 U.S.T. 3227, T.I.A.S. No.

- 7502, Art. 29.
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The last point permits a final observation, one that may be some-
what counter-intuitive. Most state criminal law systems do not seem
to recognize a clear social protection need when proscribed conduct
occurs beyond their territory and involves only aliens.

With these gleanings in mind, it is now possible to consider the
matter of defenses to crimes. As mentioned above, it is generally said
that defenses are irrelevant to double-criminality analysis. However,
there is cause to be wary of truisms in this field, and the strength of
the policies that reign in double-criminality analysis of proscriptions
make it seem curious that defensibility should have been ignored
altogether.

IV. WRONGFULNESS AND DEFENSIBILITY

A. Sovereigns and Political Offenses

In order to see the defensibility factor in multi-jurisdictional per-
spective, it is helpful to focus first on the essence of defensibility for
offenses like mixed political offenses, but to do so without assuming
the relevance of any one specific system. General arguments that
might be formulated by a lay person can be identified and related to
legal standards.

1. Sovereign’s law, sovereign’s courts

One such argument would be that the harm done was less than the
harm the actor sought to avoid. Thus, Thoreau might argue in the
modified example that a jailer’s broken jaw is a minor harm com-
pared to thousands of deaths and wounds in a senseless war, and that
Thoreau’s actions made the occurrence of the much greater harm
somewhat less likely. All criminal law systems recognize a defense
along these lines under such labels as necessity, lesser of evils, or
defense of others.®

If argued to a lay audience, the persuasiveness of such an argu-
ment would depend largely on how members of the audience felt
about the Mexican War, with those favoring U.S. policy being less
likely to be persuaded. If argued instead to a U.S. court, as in a
bench trial or on a motion for acquittal, the wisdom or desirability of
U.S. policy would be legally irrelevant, and unless that policy were
unlawful, the defense would be rejected out of hand. The reason is

64. See G. FLETCHER, RETHINKING CRIMINAL Law 818-29 (1978).
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that in weighing evils, the sovereign that has created a legal system
has its finger firmly planted on the scale, refusing to consider as
harmful anything required or permitted according to that sovereign’s
laws.

What is important to recognize is that the same argument, based
on the same facts, but in a court of a non-U.S. legal system, would
seem to require a genuine weighing of the harm caused and the
harm avoided, and a genuine weighing could produce a different re-
sult. This is persuasive evidence that at least some mixed political
offenses can have a sovereign-oriented quality that violates the re-
quirement of double-criminality.

A somewhat different argument resembling a legal plea of self-
defense could also fit the above hypothetical, but another, more cur-
rent example may be more effective. A television news producer tak-
ing action to prevent seizure of news film intended for broadcast
might make an argument resembling a legal plea of defense of prop-
erty, and if the producer himself were about to be abducted his ac-
tion might fit self-defense. However, if those trying to seize the film
from the producer were polite acting under lawful authority, these
defenses would be unavailing in a court of that legal system.

2. A second sovereign, double-criminality

This causes double-criminality problems in three ways. First, in
another state where such a fugitive might be found, there is the
problem alluded to above of assessing the adequacy of a defense in-
volving resistance to lawful authority where the lawful authority is
that of another state. Even where both legal systems would authorize
their own agents to take the same enforcement efforts under the cir-
cumstances in question, this is not a frivolous issue.

Universal criminal law principles indicate that sovereigns are well
aware that law enforcement efforts interfere with individual auton-
omy. That sovereigns routinely sacrifice such autonomy to serve the
interests their own laws serve indicates how readily each sovereign
favors its own interests over conflicting interests in individual auton-
omy. However, sacrificing such interests for the sake of another sov-
ereign is different. This is particularly true where a political offense
is involved, for in such a setting the other sovereign is defending its
self-interest in maintaining its power, rather than performing its
usual role of defending the separate interests of the society it
represents.

Second, the issue is sharper where the legal system of the state
where such an offender has filed would not authorize its own agents

https://digitalcommons.tourolaw.edu/lawreview/vol3/iss2/2
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to take such action under identical circumstances, for then one state
is asked to sacrifice individual autonomy to a greater extent for the
protection of another sovereign’s power than it would to protect its
own. Differences of this kind are not unusual, and the situation de-
scribed above constitutes a useful example.

Such a seizure occurred in the United Kingdom recently, although
apparently no one resisted police actions. The actions included scru-
tinizing numerous British Broadcasting Corporation videotapes in or-
der to find the offending item, one that apparently threatened to em-
barrass the government, but that would have revealed no information
posing a serious threat to national security.®® The seizure of the
film—dealing with a spy satellite program about which Parliament
was kept uniformed—created great controversy, but there scems to
be agreement that the seizure was lawful under the Official Secrets
Act.%®

In contrast, a similar effort by an incumbent U.S. administration
to prevent dissemination of The Pentagon Papers,? which also
threatened embarrassment but did not jeopardize national security,
was frustrated by court action declaring such “prior restraint® ille-
gal.%® As a result, a journalist, who believed that use of embarrassing
facts against a government was an important enough political or civil
right that he would be willing to resist any efforts by law enforce-
ment agents to prevent such dissemination, might face a very differ-
ent fate depending on where he was working. In the U.K,, his deter-
mination might be put to the test by agents acting with lawful
authority, but in the U.S. this would be virtually unthinkable; that
is, the same disposition would cause him to become a criminal in the
U.K., but not in the U.S.

A third complication is also possible. Even if both states were in
agreement that such interferences with news dissemination were ille-
gal, there would remain the possibility that government agents might
still attempt such an interference. This could lead to resistance that
would raise the question of defensibility of opposition to government
agents where they exceed their authority. The common law rule in-
herited by the United States from Great Britain was that resistance
by reasonable force to prevent an unlawful arrest was defensible,®

65. NEWSWEEK, Feb. 16, 1987, at 43,

66. Official Secrets Act (1911), 1 & 2 Geo. 5c. 28, 8 HALISBURY"S STATUTES OF ENGLAND
250 (3d ed. 1969), § 2, “wrongful communication, ete., of information.”

67. New York Times Co. v. US., 403 U.S. 713 (1971).

68. The doctrine is discussed in the separate opinions in 403 U.S. at 715.

69. Chivigny, The Right to Resist Unlawful Arrest, 78 YaLE LJ. 1128, 1129-30 (1969).
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but most states in the U.S. have since abandoned that rule, reason-
ing that the dangers attending resistance outweigh the dangers at-
tending submission to unlawful arrest.” That reasoning, however,
was based on the circumstances those states’ courts observed, includ-
ing the smooth operation of a legal system that featured, among
other safeguards, the possibility of a prompt release via a writ of
habeas corpus as a remedy for unlawful arrest.”™

At the hands of different judges or in varied settings, such reason-
ing could lead to different results. In fact, some states in the U.S.
adhere to the old common law rule despite nationwide availability of
habeas corpus and uniform federal constitutional protection overseen
by the United States Supreme Court. A different setting worth con-
sidering is one part of the United Kingdom—Northern Ire-
land—where preventive detention is authorized, based on expected
future conduct of detainees. No prompt review of the legality of such
extraordinary arrests is available, and review in courts is delayed for
a considerable time.” A judge using the modern U.S. approach con-
ceivably could agree that these detention policies are justified under
the emergency conditions in Northern Ireland, yet decide that self-
help to prevent an unwarranted arrest also would be justified due to
the unusually great harm resulting from such arrests in view of the
lack of prompt remedies.

B. Defensibility and Common Crimes

The foregoing indicates that, when certain defenses likely to be
raised by persons accused of political offenses are considered, double-
criminality does appear to pose a problem in that one sovereign may
be asked to sacrifice individual autonomy for the sake of protecting
another’s power to a greater degree than it would sacrifice such au-
tonomy to protect itseif.

These apparent problems are not easily reconciled with the truism
that defenses are never considered under double-criminality analysis.
However, the possibility should be considered that this truism is an
over-generalization—like the one that treated pure political offenses
as though they satisfied the test for double-criminality.

70. Id. at 1132-38, and Waite, The Law of Arrest, 24 Tex. L. Rev. 279, 281 (1946).

71. P. RoBinsoN, 2 CRIMINAL LAw DErFeENSES § 131(e)(5) (1984); W. LAFAvE & A. Scorr,
CrIMINAL.LAW 396 (1972).

72. These measures include the Prevention of Terrorism (Temporary Provisions) Act 1984,
and the Northern Ireland (Emergency Provisions) Act of 1978, reprinted in LEGISLATIVE RE-
sPONSES TO TERRORISM (Y. Alexander and A. Nones eds. 1986).
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To begin with, it is useful to consider why states should insist on
double-criminality as to proscriptions, yet ignore possible variations
in defenses. The reason is not obvious because proscriptions and de-
fenses normally function in tandem to establish wrongfulness of con-
duct within a given legal system.

1. One rule, varied settings

One possible reason is that some facial differences in defenses may
constitute adaptations to local conditions, which are distinguishable
from differences in principle. An excellent example is justifiability of
resistance to unlawful arrest. In a legal system that is disorga-
nized—regardless of why—unlawful arrests may be a problem, and
legal remedies for them may be inadequate. Such circumstances may
lead to a popular view that such resistance is appropriate, which may
in turn put police officers on notice that ensuring the lawfulness of
their actions is desirable for the sake of their own safety. In such a
setting, courts may regard resistance to unlawful arrest as justifiable,
and a member of the community that is ruled by this legal system
might be conditioned by popular opinion to resist an unlawful arrest,
or may even know of, and rely on, the locally recognized legal
defense.

However, the same individuals—judges, members of the commu-
nity, police officers and potential arrestees—might quickly adjust
their behavior if the operation of the legal system became more reli-
able. Such a change would be a reaction to changed circumstances
rather than a change of principle, for a principle that reflected a
balance between dangers of resistance and dangers of submission
would operate differently under the two sets of conditions.

Placed in an extradition context, such a difference would mean
ordinarily only that, were a fugitive returned to the situs of his resis-
tance, his defense would be judged according to the situs of his resis-
tance, his defense would be judged according to situs conditions and
by persons familiar with those conditions. It usually would not mean
that a different principle would be applied in evaluating the
defense.? .

Other legal standards for defenses may also be sensitive to local
conditions. They include reasonableness of mistakes of fact, reasona-
bleness of belief of danger to support self-defense or defense of
others, provocation sufficient to convert murder to manslaughter,

73. The common principle at work would seem to be the lesser-of-evils defense, supra note
61.
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conditions that support necessity or duress defenses generally, and
the role of intoxication in reducing offenses. Reasonableness is par-
ticularly likely to be interpreted in terms of local behavior patterns.
The existence or non-existence of defenses based on provocation or
intoxication would also seem reflective of local social conditions.
Moreover, most states permit lay participation in the initial determi-
nation of whether such defenses apply and most of those states ac-
cord a degree of deference to such an initial determination, giving a
further opportunity for application to be influenced by familiarity
with factual circumstances at the situs of the offense.

Accordingly, many seeming differences in defense standards or in
their application may be traceable to local social conditions. By ig-
noring such phenomena in deciding whether double-criminality is
satisfied, states may be described as reacting to a single meta-rule
that proscribed conduct should be punished unless justified by social
conditions at the situs of the offense.

2. Possible differences in principles

In fact, differences in standards for defenses do not seem signifi-
cant among Western nations. Also, where the difference in defenses
is such that the defense at the place of conduct is more lenient than
in the requested state, this should not interfere with extradition in
keeping with the maxim in dubio pro reo. Moreover, the principle
that there is no crime unless a law so provides would seem to support
the view that an act defensible under applicable law is not a crime.

In the reverse situation, where the situs defense is less generous
than the requested state’s, a partial explanation for permitting extra-
dition would be deference to the greater knowledge of situs decision-
makers concerning social and circumstantial factors. This may be
reconciled with the principle in dubio pro reo on the basis that, al-
though there are arguably two applicable defense standards, the re-
quested state is far less likely to be able to take proper account of
local conditions. A further explanation would be that, once the oc-
curence of proscribed conduct is adequately proved,” the probable
dangerousness of the accused to the society of the requested state is
sufficiently established to warrant social protection action by that
state. This point will be explored further below in connection with
political offenses.

74. The proof required varies, with common-law systems requiring probable cause while
civil-law systems may accept conclusory charging instruments. EXTRADITION, supra note 6, at
§ 2-2.
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C. Treatment of Political Offenses

The next step in assessing relevance of defenses is to consider
whether the above reasons are equally applicable where political of-
fenses are in issue,

The most obvious difference between types of offenses is the self-
involvement of requesting states in evaluation of defenses to political
offenses. For ordinary offenses, the requesting state appears, in rela-
tion to defenses, to serve as a conduit for expression of situs social
values with regard to situs circumstances. In contrast, where political
offenses are involved, the state appears to pursue interests of its own,
contrary to those of at least one of its inhabitants. In such cases it
distorts the balance in a lesser-of-evils defense and utterly deprives
an accused of any right to resist lawful actions of state agents. Be-
cause it can forbid many things and authorize its agents to prevent
all conduct it proscribes, a state can command its residents to do
what they consider offensive or forbid them to do what they consider
necessary and then render anyone who resists its will legally defense-
less. That is, it will characterize all resistance as battery or some
other crime and will simply deem such resistance indefensible be-
cause the resistance was directed at law enforcement activities.

Such self-interest is relevant because a requesting state acts as
judge of whether the proscription to be enforced was proper, and
every state regards its own legislation as proper—including the
United States, except when such legislation violates Constitutional
strictures, which are actually rather permissive.’®

This is so despite the fact that all modern legal systems consider it
to be the essence of unlawfulness for anyone to be permitted to serve
as judge in his own case.”® Within a given state system this is ordina-
rily applied to contracts that seem to give one party a unilateral
right of interpretation,’ but it also manifests itself in requirements

75. For example, one state may punish consensual sexuzl acts between adult males as a
felony, and another may enact anti-discrimination measures for the protection of homosexuals
as long as enforcement of those measures does not interfere with federal government activities.
See Baker v. Wade, 774 F.2d 1285 (5th Cir.) (upholding a Missouri state criminal statute);
cert. denied, 106 S. Ct. 3337, reh’g denied, 107 S. Ct. 23 (1986); U.S. v. Philadelphia, 798
F.2d 81 (3d Cir. 1986) (barring a2 human rights agency from interfering with military recruit-
ment at schools on the basis of military discrimination against homosexuals),

76. For observations concerning state interest as a compromise among private interests, and
on state legal systems in conjunction with the state’s monopoly on deciding what uses of force
are legitimate, see H. KELSEN, GENERAL THEORY OF LAW AND STATE 439, 21 (1945).

77. An example of its private-law role is provided in CompPARATIVE Law 520 (R. Schles-
inger ed. 1980), using a corporate law case from the German Federal Republic and discussing
comparable U.S. legal rules.
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that judges recuse themselves in cases in which they have an interest
and in other settings.”®

Self-judgment in political cases is unavoidable within a single le-
gal system, for such issues must be decided and there is no alterna-
tive authority within a closed system. However, in a multistate set-
ting, it is not necessary for one state to defer to the views of another
in such matters.

Moreover, it is obvious that such extradition would be inappropri-
ate where the requested state has a less restrictive defense standand
than the requesting state, for such an extradition would involve the
requested state in suppressing individual autonomy to a greater ex-
tent to protect another state than it would to protect itself.

Even where the relative restrictiveness of the defense standards is
reversed, extradition is still inappropriate where the offense charged
is political. That is because commission of an offense for a political
motive does not establish the dangerousness of the offender to an-
other state, since a variation in political conditions could mean that
the motivation would not call for similar conduct in the second state.
If instead political conditions in the two states were substantially
similar, a judgment by the requested state concerning defensibility
would involve an element of self-judgment.

On the other hand, any attempt to assess similarities or differences
in political conditions would lead to difficulties of two kinds. First, it
would be potentially unreliable, and therefore inappropriate as a ba-
sis for suppressive action in a criminal law setting. Second, it could
constitute an interference in the internal affairs of the other state
whose political conditions were being assessed.

D. Assessment

The foregoing exploration of the reasons why defenses might gen-
erally be irrelevant for double-criminality analysis, yet significant
where political offenses are involved, seems persuasive. In view of
traditional practices, it would seem to establish a customary interna-
tional law norm that a requesting state has no right to cooperation
from a requested state where the offense in question is political, be-
cause political offenses entail self-judgment as to defensibility, and
avoidance of self-judgment is a general principle suitable for clarifi-
cation of any doubtful rule of international law.?®

78. In the United States, Moper Cobk oF JupiciaL ConpucT, Canon 3 (1972), requircs
recusal when a judge has an interest in a matter.
79. See supra note 61.
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It also reflects the fact that the double-criminality requirement
has a substantial and not merely formal role, one related to the bal-
ance a requested state strikes between personal autonomy and com-
peting interests important to that state.

Finally, it indicates that attempts by a requested state to appease
a requesting state or to protect itself from any possible social danger-
ousness by extraditing political offenders would be difficult to recon-
cile with universal criminal law principles within its own system, and
with principles of international law.

V. THE POLITICAL OFFENSE DOCTRINE
RECONSIDERED

A. Historical Rationales, Contemporary Interests

The observations derived above can be used in assessing the cur-
rent role of the traditional political offense doctrine in terms of inter-
ests served and interests sacrificed. The historical policy arguments
in favor of the broad immunization under the traditional doctrine
provide a suitable framework.

1. Relativity

The rationale that focuses on the relativity of wrongfulness of the
conduct in question merely highlights the fact that different legal
systems may have differing interests with respect to particular kinds
of conduct, and that these differences are more apparent in relation
to political offenses than in relation to non-political offenses. How-
ever, this does not explain why a requested state, having de facto
control over a fugitive, would not simply apply its own standards and
punish conduct it considers wrong. The first elements of an explana-
tion emerge from consideration of the next rationale.

2. Parochiality

The argument that political offenses do not threaten world public
order highlights three interests. The first is that of the state where
the offense occurred in protecting its own social order. This interest
is clearly implicated by offenses against its laws regardless of their
political aspect, and political offenses may even implicate that inter-
est more strongly than ordinary offenses.

The second interest indicated is that of the receiving state in pro-
tecting its own social order. However, this interest may or may not
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