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Wallin: Citizen's Arrests

CITIZENS’ ARRESTS AND THE FOURTH
AMENDMENT—A FRESH PERSPECTIVE

Howard E. Wallin*

INTRODUCTION

-

One of the precious personal freedoms provided for by the Consti-
tution of the United States is the protection against government in-
vasion of privacy embodied in the fourth amendment.! Under the
amendment’s first clause, persons are secured the right to be free of
“unreasonable searches and seizures”;® the second clause requires
that judicial warrants, issued only upon a showing of probable cause,
particularly describe the objects of a proposed search or seizure.® Al-
though the Supreme Court of the United States reads the two osten-
sibly diverse sections as reflecting the framers’ preference for a judi-
cial officer’s judgment over that of the police officer,* it has condoned
several types of warrantless intrusions.® Nonetheless, it has generally
been guided by the overriding precept that “searches conducted
outside the judicial process, without prior judicial approval by judge
or magistrate, are per se unreasonable under the Fourth Amend-

* Associate Professor of Law, University of Baltimore School of Law. LL.B., University of
Maryland Law School, 1965; Chief, General Counsel of the Office of the City Solicitor of
Baltimore City, 1975-1979. The author would like to express his appreciation to Mrs. Martha
Kahlert, a most patient and pleasant secretary, and to Mr. Salvatore Martino, a valuable
research assistant and J.D. Candidate at University of Baltimore Schoo!l of Law.

1. US. Const. amend. 1V.

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.

Id.

2.,

3. Id

4. Coolidge v. New Hampshire, 403 U.S. 443, 449-50 (1971); Joknson v. United States, 333
US. 10, 13-14 (1948).

5. See, e.g., United States v, Robinson, 414 U.S. 218 (1973) (search incident to arrest);
Coolidge v. New Hampshire, 403 U.S. 443 (1971) (plain vicew); Chambers v. Maroney, 399
U.S. 42 (1970) (automobile searches based on probable cause); Chimel v. California, 395 U.S.
752 {1969) (unreasonable search of house incident to arrest); Carroll v. United States, 267
U.S. 132 (1925) (search of automobile for contraband).

17
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ment—subject only to a few specifically established and well-deline-
ated exceptions.™®

Among the exceptions to the warrant requirement accepted by the
Supreme Court is police warrantless felony arrests of suspects based
on officers’ independent assessment of probable cause.” That ancient®
common law practice® remains firmly entrenched in American juris-
prudence. However, a somewhat similar intrusion, the private citi-
zen’s arrest, has generally’® gone unnoticed by the high Court.!?

Initially, this paper will explore the scope of such private felony
arrests at common law as developed in England and this country.*?
Unfortunately, it will be seen, there is a woeful lack of unanimity on
common law requisites for citizens’ arrests.

In addition to disagreement over the circumstances warranting cit-
izens’ arrests, courts remain split over whether that private initiative
amounts to governmental action. If the arrest is a purely private en-
deavor with no governmental overtones it need not comport with the
fourth amendment. That amendment acts only as a restriction on the
state and its representatives.’®

In examining the conflicting views, this commentator seriously
questions those jurisdictions that equate citizens® arrests with state
action and suppress all evidence flowing from unlawful private ar-

6. Katz v. United States, 389 U.S. 347, 357 (1967).

7. United States v. Watson, 423 U.S, 411 (1976) (discussed in depth infra notes 167-80 and
accompanying text).

8. The antiquity of that proposition has been questioned by several authoritics. See, e.g.,
Payton v. New York, 445 U.S. 573, 607 (1980) (Prior to 1780, “the validity of any arrest on
bare suspicion—even one occurring outside the home—was open to question.”) (White, J.,
dissenting) (emphasis in original); Hall, Legal and Social Aspects of Arrest Without a War-
rant, 49 HARrv. L. REv. 566, 550 (1936).

9. Watson, 423 U.S. at 418-21 (For a discussion of Watson, see infra notes 167-80 and
accompanying text.).

10. See infra notes 17, 18, 24.

11. In Carroll v. United States, the Court mentions. the rule that officers are empowered to
make felony arrests on reasonable cause, but may take such action for misdemeanors only if
they constitute a breach of the peace committed in their presence. 267 U.S. 132, 156-57
(1925). While only dicta, the Court likewise equates the arrest authority of private citizens for
misdemeanors with those of police. /4. at 157.

With respect to police officers’ common law authority to arrest for misdemeanors, it is not
entirely clear whether the right extended to any misdemeaner committed in their vicw or only
those involving a breach of the peace. Compare Baltimore & O.R.R. v. Cain, 81 Md. 87, 100,
31 A. 801, 803 (1895) (“right to arrest without a warrant for any crime committed within his
view'’) with Robinson v. State, 4 Md. App. 515, 525-26, 243 A.2d 879, 886 (1968) (“only if it
amounted to a breach of the peace committed in [his] presence.”).

At least one commentator has noted that “common law writings indicated obfuscation on
the subject.” Kauffman, The Law of Arrest in Maryland, 5 Mp, L. Rev. 125, 155 (1941).

12. See infra notes 16-72 and accompanying text.

https://digitaIconk?ﬁo%ls'.rt%eﬁ%I_%W%&Bﬂ‘g\f»é\%gev}et§4ﬂgssl @921) {discussed infra note 73).



Wallin: Citizen's Arrests

1987] CITIZENS® ARRESTS 19

rests.?* Exclusionary rule concepts, it is urged, are wholly inappropri-
ate in the citizens’ arrest context.

Finally, courts favoring a governmental designation for private ar-
rests are criticized for failing to detect a fundamental flaw in their
analysis. If in fact the arresting citizen acts as an arm of govern-
ment, the arrest per se is constitutionally suspect.’® Courts have as
yet failed to come to grips with that issue.

I. CITIZENS’ ARRESTS AT COMMON LAW

It is generally agreed that at English common law a private person
could arrest for a felony committed in his presence.!® With respect to
misdemeanors,*? such private individuals were permitted to make ar-
rests only if the crime committed in their presence constituted a
breach of the peace.!® Citizens were likewise authorized to arrest on
suspicion of a felony so long as a felony had actually been committed
and there were reasonable grounds to suspect that the arrestee was
the felon.® Unfortunately, the precise effect of this latter proposition
was never clarified at English common law.2?

Where the citizen arrestor is the target of a civil suit for false
arrest, he must demonstrate his reasonable suspicion that the party
arrested had committed a felony as well as the fact that a felony had
been committed.?* If the arrestor is charged criminally with false
arrest or false imprisonment, it is not clear whether he will be exon-
erated only if some felony had actually been committed, or whether

14. See infra text accompanying notes 142-64.

15. See infra text accompanying notes 167-202.

16. Baltimore & O.R.R. v. Cain, 81 Md. 87, 100, 31 A. 801, 803 (1895); Cobe OF Cri.
Proc. § 22 (1931); M. Bassiount, CimizEN's ARREST 9-11 (1977).

17. At common law there was a wide disparity between the penaltics that were meted out
for felonies and misdemeanors. Conviction of a felony, for example, carried with it “a total
forfeiture of the offender’s lands, or goods, or both.” Kurtz v. Mofiitt, 115 US, 487, 499
(1885); Wilgus, Arrest Without A Warrant, 22 MicH. L. Rev. 541, 569 (1924). The distinc-
tions are no longer as significant. See Street v. Surdyka, 492 F.2d 368, 372 (4th Cir. 1974). In
fact, even the classification of crimes as either felonics or misdemeanors has changed radically
in the past two centuries, See United States v. Watson, 423 U.S. 411, 434-41 (Marshall, J,,
dissenting).

18. Baltimore & O.R.R., 81 Md, 87, 31 A. 80}; Copz oF Crins, PROC, supra nole 16; M.
BAsSIOUNI, supra note 16, at 12-13, Apparently common law allowed such warrantless misde-
meanor arrests because it was concerned with the prompt termination of breaches of the pzace.
Carroll v. United States, 267 U.S, 132, 157 (1925).

19. CobE oF CriM. Proc, supra note 16, at 156-57.

20. Williams, Arrest for Felony at Common Law, 1954 Cairs. L. Rev. 408, 420-21. See
generally Hall, supra nate 8, at 567-78, °
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he may avoid prosecution simply by showing probable cause that a
felony had taken place.?®

That uncertainty has been carried over to American jurisprudence
as well. While it is generally held that individuals may arrest for
felonies and those misdemeanors involving a breach of the peace®
taking place in their presence or view,?* there is no unanimity on the
extent of citizen arrest authority for felonies transpiring elsewhere.*®
In contrasting the respective powers of arrest granted at common
law to peace officers and private parties, one early decision explained
“[a]ls to the right appertaining to private individuals to arrest with-
out a warrant, it is a much more restricted authority, and is confined
to cases of the actual guilt of the party arrested; and the arrest can
only be justified by proving such guilt.”?® By confining warrantless
civilian arrests “to cases of the actual guilt of the party arrested,”?’
that court was apparently validating such arrests only if in fact a
felony was committed. Probable cause alone would not suffice.?®

22. Williams, supra note 20, at 421.

23. The precise import of the term *“breach of the peace” is fuzzy. It is not clear whether it
contemplates that commission of the misdemeanor must necessarily be accompanied by vio-
lence of some nature. See Wilgus, supra note 17, at 573-76.

24. Carroll v. United States, 267 U.S. 132, 157 (1925); John Bad Elk v. United States, 177
U.S. 529, 534 (1900); Kurtz v. Moffitt, 115 U.S. 487, 498-99, 504 (1885); Cops OF CriM.
Proc, supra note 16, at 157.

25. Even with respect to misdemeanors constituting breaches of the peace, there remains
some doubt as to the validity of citizens’ arrests. While the common law appears to condone
such arrests, some courts remain reluctant to apply that rule in more modern settings. See,
e.g., Commonwealth v. Corley, 316 Pa. Super. 327, 336-37, 462 A.2d 1374, 1378-79 (1983),
aff’'d, 507 Pa. 540, 491 A.2d 829 (1985). See generally supra note 11.

26. Rohan v. Sawin, 59 Mass. (5 Cush.) 281, 285 (1851); see also Commonwealth v. Ca-
rey, 66 Mass. (12 Cush.) 246, 251 (1853) (the distinction between a felony arrest by a private
person and a police officer is that the private person must prove that a felony was actually
committed by the arrestee); ¢f. Carr v. State, 43 Ark. 99, 105-06 (1884) (private person must
prove that a felony was committed by someone) (emphasis supplied); Brown v. State, 62
N.J.L. 666, 695, 42 A. 811, 820 (1899) (private person must prove that a felony was commit-
ted).

27. Rohan, 59 Mass. (5 Cush.) at 285.

28. Several commentators on common law citizen arrest authority agree. See L. Hoch-
HEIMER, THE LAW OF CRIMES AND CRIMINAL PROCEDURE, § 67, at 83 (2d ed. 1904). *It is
generally held, that any one [police & citizens] may, without a precept, arrest a person whom
he reasonably suspects of a felony that has actually been committed.” Id. (emphasis supplicd);
Kauffman, supra note 11, at 159,

A peace officer may, but a private person may not, make an arrest under these
circumstances:

When he has reasonable grounds to believe that a felony has been or is being com-
mitted, whether or not in his presence or view, and reasonable grounds to belicve the
arrestee has committed or is committing it.

https://digitalcg?ﬁ #&%%%?oqmgga‘/lawreview/voI4/ iss1/3
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In another century old case, it was claimed that a private party
was foreclosed from apprehending without a warrant an escaped
felon because the actual break from confinement was merely a mis-
demeanor.?® The court responded:

[tIhe reason of the rule allowing private persons in certain cases to
make arrests seems at least as applicable to the arrest of a felon who,
after sentence upon his plea of guilty, has escaped from confinement,
as to the arrest of a person who, though there is reasonable cause to
suspect him, has not yet been tried or sentenced. The former has been
proved guilty of a felony by his own solemn admission; the latter may
turn out to be innocent. The former has beyond all doubt committed
true crimes, a felony and a misdemeanor; the latter may not have
committed any crime at all.%°

In that court’s view, even if the suspect has not “committed any
crime at all”® and turns “out to be innocent,”®® the private action
remains effective. Thus, it appears that common law citizens’ arrests
would be approved on the basis of reasonable suspicion that a felony
had been committed.®®

While the nineteenth century decisions usually involved situations
where the arrestor was either civilly sued®® or criminally charged,®®
more modern cases interpreting common law practice have also been
decided in a different context. Where a citizen’s arrest for whatever
reason constitutes governmental action, common law rules have nec-
essarily been examined so as to determine citizen authority to take
that action.®® If the particular arrest is unauthorized, fruits of that
intrusion could well constitute an illegal seizure and be barred as
evidence at trial under the fourth and fourteenth amendments.®”

Frequently the issue arises when law enforcement officers act in
pursuance of duty outside defined jurisdictional limits. Under such

29, State v. Holmes, 48 N.H. 377, 378 (1869).

30. Id. at 379. See also Holley v. Mix, 3 Wend. 350, 352 (N.Y. 1829); Wakely v. Hart, 6
Binn. 315, 318 (Pa. 1814).

31. Holmes, 48 N.H. at 379,

32. Id.

33. See also Croom v. State, 85 Ga. 718, 723-25, 11 S.E. 1035, 1037 (1890) (here, how-
ever, the court’s language is not perfectly clear); Commonwealth v. Gullick, 386 Mass, 278,
281-83, 435 N.E.2d 348, 351 (1982) (discussion of common law citizen arrest authority in
New Hampshire); O’Connor v. Bucklin, 59 N.H. 589, 591 (1879) (citizen can make arrest for
the protection of the community).

34. Rohan v. Sawin, 59 Mass. (5 Cush.) 281 (1851); Holley v. Mix, 3 Wend. 350 (N.Y.
1829); Wakely v. Hart, 6 Binn. 315 (Pa. 1814).

35. Croom v. State, 85 Ga, 718, 11 S.E. 1035 (1890); Statc v. Holmes, 48 N.H. 377
(1869); see also Commonwealth v. Carey, 66 Mass. (12 Cush.) 246 (1853).

36. See, e.g., infra notes 39, 40, 4346, 50.

Published by Digital Con3molf. @Assioukpvstipniarntods, at 33-34,
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circumstances their conduct is not considered equivalent to the exer-
cise of traditional police power. Instead, they are usually®® treated
like ordinary citizens.®® If a private party under the facts presented
could effectuate a valid arrest, similar action by the governmental
agent acting in a private capacity is likewise condoned.*® Otherwise,
evidence obtained in the wake of the conduct is excluded at trial.*
Therefore, of crucial importance is the scope of valid citizens’
arrests.?

38. In at least one jurisdiction, the judiciary is apparently still undecided whether law en-
forcement agents generally pursuing duties outside their particular jurisdictional limits may
nonetheless invoke citizen arrest authority. Cf. State v. Cohen, 139 N.J. Super. 561, 564, 354
A.2d 677, 678 (1976) (declining to consider the question on jurisdictional grounds), niodified,
73 NL.1. 331, 342 n.6, 375 A.2d 259, 264 n.6 (1977) (leaving the issue open); State v. McCar-
thy, 123 N.J. Super. 513, 517, 303 A.2d 626, 629 (1972) (answering in the affirmative).
Neither Cohen nor McCarthy reveals the apparent reluctance to address or resolve the
question.

39. State v. O'Kelly, 211 N.W.2d 589, 595 (fowa Ct. App. 1973), cert. denied, 417 U.S.
884 (1974); Commonwealth v. Guilick, 386 Mass. 278, 282, 435 N.E.2d 348, 351 (1982);
People v. Davis, 133 Mich. App. 707, 715, 350 N.W.2d 796, 800 (1984); Nash v. State, 207
So. 2d 104, 106-07 (Miss. 1968); State v. Slawek, 114 Wis. 2d 332, 335, 338 N.W.2d 120,
121 (Ct. App. 1983).

40. It is clear that “the weight of authority” is that officers outside their respective jurisdic-
tions retain the arrest powers of ordinary citizens. People v. Meyer, 424 Mich. 143, 155 n.14,
379 N.w.2d 59, 65 n.14 (1985),

41. Exclusion is appropriate because governmental authority has been exercised improperly.
See infra text accompanying notes 144-57. A few courts, however, decline to suppress evidence
seized by police as a result of certain extraterritorial arrests. When the arrest is based on
adequate probable cause, despite the fact that the officer was acting unlawfully outside of his
jurisdiction, the ensuing discoveries are held to be admissible. People v. Wolf, 635 P.2d 213,
217 (Colo. 1981) {en banc); City of Kettering v. Hollen, 64 Ohio St. 2d 232, 235, 416 N,E.2d
598, 600 (1980); State v. Racheleau, 142 Vt. 61, 66-67, 451 A.2d 1144, 1147-48 (1982). They
reason that given viable probable cause, the arrest per se does “not offend against constitu-
tional restraints on unreasonable seizures.” Wolf, 635 P.2d at 217. Since, in their view, there
has been no formal fourth amendment violation, those courts find the exclusionary rule inap-
plicable. See also Commonwealth v. Goodman, 347 Pa. Super. 403, 424-30, 500 A.2d 1117,
1128-31 (1985).

42. Some courts have not routinely granted police operating extraterritorialy the arrest pow-
ers of private individuals. Where they act “under color of their office,” police officers in several
cases, it was determined, somehow lost whatever ordinary citizen arrest authority they would
otherwise possess. See, e.g., Collins v. State, 143 So. 2d 700, 703 (Dist. Ct. App.), cert. denied,
148 So. 2d 280 (Fla. 1962). “Color of office” appears to refer to those situations where the
arrestors, outside their jurisdiction, hold themselves out as conventional police by, for example,
wearing a uniform or displaying a badge. State v. Shipman, 370 So. 2d 1195, 1196-97 (Dist.
Ct. App. 1979), cert. denied, 381 So. 2d 769 (Fla. 1980); State v. Filipi, 297 N.W.2d 275, 278
(Minn. 1980). Presumably, police outside their bailiwick would consequently be foreclosed
from arresting parties even if openly engaged in criminal activity, but the result is preposter-
ous. Accord Commonwealth v. Troutman 223 Pa. Super. 509, 512, 302 A.2d 430, 432 (1973)
(court adopted a similar approach). Pennsylvania has, however, since Troutman, legislatively
afforded police acting outside their jurisdiction additional arrest authority. Commonwealth v.

https://digitalcSHMSNIXS JFaiauper S B hed2b 1R11(5981).



Wallin: Citizen's Arrests

Published by Digital Commons @ Touro Law Center, 1987

27



Touro Law Review, Vol. 4, No. 1 [1987], Art. 3

44 TOURO LAW REVIEW [Vol. 4

tions of another’s fourth amendment rights.'®* Illegally seized evi-
dence is readily admissible in grand jury proceedings,®? and fourth
amendment issues may not be litigated in federal habeas corpus
hearings.*®® Even if constitutional objectives are somehow inciden-
tally served by suppressing fruits of unlawful private arrests, cer-
tainly the primary target of the exclusionary rule is “official miscon-
duct.””*® Impermissible citizens’ arrests, even if deemed state action,
simply do not amount to official misconduct. Therefore, tangential
benefits in terms of constitutional protection do not warrant applica-
tion of the exclusionary rule.

In any event, courts concluding that arrests effected privately con-
stitute governmental action have suppressed fruits of illegal
seizures.’®® When arrests comport with the requisites of the particu-
lar jurisdiction, any subsequent discoveries are routinely held to be
admissible.’®® No jurisdiction or commentator has, however, consid-
ered whether conventional citizens’ arrests, albeit legal and sanc-
tioned at common law, may nonetheless come within the exclusion-
ary rule.

By its very nature any arrest, official or private, even when valid
under state law, amounts to a warrantless seizure of an individual.
Hence, if in fact citizens® arrests are deemed state action, they by
definition should fall within the fourth amendment’s proscription
against warrantless “unreasonable searches and seizures,” thus bar-
ring use of any evidence seized pursuant thereto. While the Supreme
Court in United States v. Watson®” held that lawful warrantless ar-
rests by formal law enforcement authorities are not unconstitutional
“seizures,’*% the high Court’s rationale is singularly inapplicable in
a private context.

In Watson, respondent proffered the argument that, in the absence
of some exigency, any arrest without a warrant is necessarily an un-
reasonable seizure.'®® Police, on the basis of their own assessment of

161. Alderman v, United States, 394 U.S. 165 (1969); Wong Sun v. United States, 371
U.S. 471 (1963).

162. Calandra, 414 1.S. at 348.

163. Stone v. Powell, 428 U.S. 465, 486 (1976); see aiso United States v. Janis, 428 U.S.
433 (1976) (evidence obtained by a state officer illegally, but in good faith, admissible in a
federal civil tax proceeding), reh’g denied, 429 U.S. 874 (1976).

164. Coolidge v. New Hampshire, 4¢3 U.S. 443, 488 (1971).

165. Id. at 488.

166. Id. at 481.

167. 423 U.S. 411 (1976).

168. Id. at 414-15.

https://digitalcommggs.faueglapyedu/lawreview/vol4/iss1/3
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probable cause, are clearly precluded from invading and searching
private premises.’? Such intrusions are valid only when undertaken
after formal approval by a detached impartial magistrate.X™ It was
argued that warrantless seizures of persons—common arrests—
should be at least similarly treated.

Despite the plain meaning of the fourth amendment,'’? the major-
ity disagreed. Initially it looked to a myriad of federal statutes*’® and
decisions'** dating back many decades authorizing arrests by officers
on probable cause without a warrant. That precedent, it reasoned,
reflects both a legislative and judicial judgment on the federal level
that official warrantless felony arrests are not unreasonable privacy
invasions under the fourth amendment.’® In addition, the Court
demonstrated that a similar rule existed at common law.**® In Eng-
land, as well as in this country, peace officers could arrest for felo-
nies and misdemeanors committed in their presence and for felonies
committed elsewhere on the basis of probable cause. Finally, the
Court found that “[t]he balance struck by the common law . . . ap-
pears in almost all of the States in-the form of express statutory
authorization.”*?” Since, therefore, “the judgment of the Nation and
Congress has for so long been to authorize warrantless public arrests
on probable cause,”??® such “seizures” are not violative of the Con-
stitution. While the analogy between impermissible probable cause
searches and arrest seizures of persons'™ is appealing, “logic some-
times must defer to history and experience.”18°

A similar tripartite analysis was again employed by the Court in
Payton v. New York,*® deciding that before effecting an ordinary
non-emergency arrest on one’s personal premises, officers must ob-

170. Coolidge v. New Hampshire, 403 U.S. 443, 449 (1971).

171. Id. at 450; Johnson v. United States, 333 U.S. 10, 13-14 (1948).

172, Watson, 423 U.S. at 428-29 (Powell, J., concurring); Id. at 436-37 (Marshall, J., dis-
senting). One’s possessions, in the absence of exigent circumstances, may not be seized on the
basis of probable cause alone—without prior judicial approval, “Since the Fourth Amendment
speaks equally to both searches and seizures, and since an arrest, the taking hold of one’s
persons, is quintessentially a seizure, it would seem that the constitutional provision should
impose the same limitations upon arrests that it does upon searches.” Id. at 428 (Powell, J.,
concurring).

173. Id. at 416.

174, Id. at 416-18.

175. Id. at 415-16.

176. Id. at 418-21.

177. Id. at 421-22.

178. Id. at 423.

179. Coolidge, 403 U.S. at 450; Johnson v. United States, 333 U.S. 10, 13-14 (1948).

180. Watson, 423 U.S. at 429 (Powell, J., concurring).
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tain an arrest warrant. Its study of the common law attitude towards
warrantless home felony arrests revealed “a surprising lack of judi-
cial decisions and a deep divergence among scholars.”®? In the ab-
sence of uniformity on the subject it found that common law prece-
dent offered insufficient gunidance.

Although it could discover no congressional determination on the
validity of warrantless entries to make felony arrests,®s it found that
state practices varied.’® Some jurisdictions authorized such warrant-
less intrusions, several expressly prohibited non-exigent entries, while
a score at least judicially questioned the constitutionality of that po-
lice practice.’®® Thus, unlike the consensus with respect to warrant-
less public arrests condoned in Watson,*®® “history and experi-
ence’”1%? could not be invoked in favor of warrantless entries.

To some extent the analysis of Watson and Payfon was repeated
as well in Steagald v. United States,*®® where the Court concluded
that with respect to a suspect located in the private home of third
parties, a search warrant, as opposed to only an arrest warrant, is
required before entering.28®

Suspects apprehended by private arrest are, of course, seized in
the same sense as those arrested by law enforcement authorities. If
citizens’ arrests, for whatever reason, are viewed as state action for
fourth and fourteenth amendment purposes, such warrantless arrests
must somehow comport with the constitutional ban on unreasonable
searches and seizures. Thus, the logical argument rejected in Watson
with respect to warrantless official felony'® arrests is equally as ap-

182. Id. at 592.

183. Id. at 601.

184, Id. at 598-99.

185. Id. at 598-600.

186. Watson, 423 U.S, at 411.

187. Id. at 429 (Powell, J., concurring).

188. 451 U.S. 204 (1981).

189. Id. at 217-18.

190. While the Court in Warson found warrantless felony arrests, condoned at common law,
to be reasonable seizures, it has never squarely dealt with the constitutionality of statutes
extending official arrest authority to misdemeanors committed outside an officer’s presence—a
practice unknown at common law. See supra notes 11, 18, 24. Some support may be mustered
for invalidating such legislation. See, e.g., Wilgus, supra, note 17, at 550-51, 706. A more
enlightened reading of the fourth amendment, however, is that although it prohibits arrests
generally without probable cause, it does not preclude legislatures from broadening police
power with respect to misdemeancrs. Street v. Surdyka, 492 F.2d 368, 371-73 (4th Cir. 1974);
see also John Bad Elk v. United States, 177 U.S. 529, 534-35 (1900).

At least two current members of the high Court have expressly concluded that a warrant is
not “constitutionally required to arrest for nonfelony offenses occurring out of the officer’s

https://digitalcomymansd el S WRMIRIIC e B/S574b, 756 (1984) (White, J. dissenting). In fact, there
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ropos in assessing the validity of warrantless private arrests, viz.,
may a private party, acting in effect as an arm of the state, seize
another individual without prior judicial authorization?

While authorities generally recognize the propriety of some form
of private arrest at common law,®* there is an appalling lack of una-
nimity on when such arrests are valid. Some courts require the ar-
restor to preliminarily know in fact that a felony was committed;!®?
while those at the other end of the spectrum are satisfied with pri-
vate arrests based solely on probable cause.*®® Clearly, the judicial
consensus on common law warrantless police arrests cited by the
Watson Court®®* is unavailable on the issue of citizens’ arrests.

In addition to common law precedent, Watson likewise examined
state practice.’®® Once again, “while the privilege of a citizen to ar-
rest another varies from state to state, the duty and power of peace
officers is generally the same in all states.”?°® Since state statutes*®”"
usually represent only a codification of common law,*®® legislative
enactments merely reflect the particular jurisdiction’s own view of
elusive common law principles.*®®

is no indication that the Welsh majority disapproved of that proposition. There, the defendant
was arrested in his home, without any warrant, for a vehicular offense committed outside the
officers’ presence, The majority held only that warrantless entries into a home to arrest a
suspect charged with a minor noncriminal infraction was unjustified. Jd. at 753. It appears to
have assumed, however, that the arrest would have been valid if made in a public forum,
despite the absence of any police presence during commission of the insignificant crime in
question,

191. See supra text accompanying notes 16-41.

192. See supra notes 43-44,

193, See supra note 50,

194. See supra notes 175-76. Not only do state courts disagree on what requisite clements
must be shown to justify 2 common law citizen’s arrest, but federal courts are likewise in
conflict. Compare United States v. Hillsman, 522 F.2d 454 (7th Cir.) (felony actually commit-
ted), cert. denied, 423 U.S. 1035 (1975) with Jack v. Rhay, 366 F.2d 191 (9th Cir. 1966)
(probable cause that a felony was committed).

195. See supra note 177.

196. M. Bassiount, supra note 16, at 20. The author explains the disparity thus: “The
constitutional requirements of the Fourth and Fourteenth Amendments which are applicable
to all public officers provide an element of uniformity which is absent with respect to private
citizens who do not fall under its mandate.” Id.

197. A few statutes validate citizens® arrests made on the basis of probable cause alone,
while most require the actual commission of a felony. See infra note 211.

198. Gortarez v. Smitty’s Super Valu, Inc., 140 Ariz. 97, 102, 680 P.2d 807, 812 (1934);
Partin v. Meyer, 277 Ark. 54, 57, 639 S.\W.2d 342, 343 (1982); Carr v. State, 43 Ark. 95, 105
(1884); Graham v. State, 143 Ga. 440, 443, 85 S.E. 328, 330 (1915); see also McCaslin v.
McCord, 116 Tenn. 690, —, 94 S.W. 79, 83 (1906) (statutes “are in some points at variance
with the common law").

199. For the divergent state legisiative enactments, sce M. BASSIOUNI, supra note 16, at 22

. and Appendix A at 87-95; see also Appendix Infra note 205. Since 1977 (the year of the
Published by Digital CBxssiooneshvvep)l stafutesdra?®@enerally remained unchanged.
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Finally, while there are understandably few congressional legisla-
tive pronouncements on citizens’ arrests, some indication of its atti-
tude towards the practice may be gleaned from the legislative back-
ground to a District of Columbia crime bill. As enacted,** the bill
permits a private arrest when a person has probable cause to believe
that another individual is committing either a felony or one of sev-
eral other enumerated offenses in his presence. That provision, it was
acknowledged, was more limited than common law rules which rec-
ognized such civilian arrests even when the felony was not commit-
ted in the arrestor’s presence.?”* Nonetheless, the Congressional
Committee concluded that the more circumspect proposed legislation
“realistically recognizes that law enforcement should generally be
carried out by professionals,”?"2

It is abundantly clear, therefore, that the Watson analysis of war-
rantless police arrests would not necessarily be as applicable to war-
rantless citizens® arrests. By characterizing that conduct in any guise
as governmental action thereby triggering the exclusionary rule,
courts are unwittingly placing the constitutionality of that very prac-
tice in question.

CONCLUSION

Despite the creation and encouragement of some form of citizens’
arrest at common law, the precise contours of that authority remain
hazy. Particularly with respect to the role of lay persons in the ap-
prehension and search?®® of suspected felons, common law precedent,
as developed both in England and in this country, is at best ex-
tremely murky. Moreover, slavish reliance on antiquated citizens’ ar-
rest principles in a modern society bristling with an array of formal
law enforcement agencies is unwarranted.?%

200. D.C. Cope ANN, § 23-582(b) (1981) (as enacted in 1973).

201. H.R. Rep. No. 91-907, 91st Cong., 2d Sess. 118 (1970).

202. Id., quoted in United States v. Lima, 424 A.2d 113, 120 (D.C. Cir. 1971); see United
States v. Dorsey, 449 F.2d 1104, 1107 (D.C. Cir. 1971).

203. Courts and scholars, it has been shown, have as a general proposition failed to explore
the validity, extent, or justifications for searches by citizens incident to arrests. See supra notes
71-72, 142,

204. Courts must take cognizance of the Supreme Court’s common sense admonition that
the significance of common law arrest authority, even when exercised by officers, should “be
kept in perspective.” Steagald v. United States, 451 U.S. 204, 217 n.10 (1981). There, the
Court, considering the scope of official arrests, made this pertinent observation:

The common-law rules governing searches and arrests evolved in a society far simpler
than ours is today. Crime has changed, as have the means of law cnforcement, and it

https://digitalcomivewldtéheesferce ba/naive ke ssumpisthat those actions a constable could take in an
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Exacerbating the confusion is the attempt by many tribunals to
place private arrests on the same footing as official arrests for fourth
amendment purposes. The exclusionary rule is simply an inappropri-
ate mechanism for curbing private excesses having no relationship or
involvement with governmental activity. In fact, by equating the pri-
vate conduct with state action, courts are placing the validity of that
practice in jeopardy. The judiciary must seriously reassess its atti-
tude towards the scope and legitimacy of citizens’ arrests.

English or American village three centuries ago should necessarily govern what we, asa
society, now regard as proper.
Published by Digital Codi#nons @ Touro Law Center, 1987
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APPENDIX ™
State” MINOR OFFENSE MaJor OFFENSE
211
2 85| s {2 £ Y
Alabama X X X X
Alaska X X X X
Arizona X X X X
Arkansas X X
California X X X X
Colorado X X X XX ]| X
D.C. X X X X| X
Georgia X X X X | X
Hawaii X X X X X
Idaho X X X X
Itlinois X X X
Indiana X X X X X
Iowa X X X X
Kansas X X X X | X
Kentucky X X
Louisiana X X
Michigan X X X
Minnesota X X X X
Mississippim X X X X
Montana X X X X1X

205. These conclusions only represent this author’s interpretation of the particular statutory
provisions. Conceivably, they could be read differently by the judiciary.
206. Some states, as indicated, have not codified the requisite elements of a citizen’s arrest.

207. This grouping usually includes misdemeanors as well as *“public offenses” where the
particular statute specifically mentions the latter category. However, some states may prohibit

citizens™ arrests for *“ordinance violations,” see, e.g., ILL. ANN. StaT. ch. 38, para. 107-3
(Smith-Hurd 1980 & Supp. 1987) or “traffic infractions,” see, e.g., KaN. Crir. Proc. CopE
ANN. § 22-2403(2) (Vernon 1987). Other statutes grant arrest authority for ordinance viola.
tions, see, e.g.,, MONT. CODE ANN. § 46-6-502(1) 1986 and accompanying commission com-
https://digitalcanentsnet mseothe tetny [4amp \deimbBl4éis 4.3, Or. REV. STAT. § 133.225 (1985).

208. The Mississippi statute uses the phrase “indictable offense.” Miss. CoDE AnN, § 99-3-
T 1079 L Curnn 10R2Y
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Nebraska

Nevada X X X X
New York X X X X
North Carolina”

North Dakota X X X X
Ohio X X
Oklahoma X X X X
Oregon X X X X

South Carolina X X

South Dakota X X X X
Tennessee X X X X
Utah X X X X
Wyoming X X X X X

209. The governing Nebraska Cede provision, NEB. REv. STAT. § 29-742 (1943, rev. 1985),
is unclear,
210. Apparently North Carolina prohibits any arrests by citizens unless they are assisting
law enforcement authorities. N.C, GEN. STAT. § 15A-405 (1983). The applicable statute pro-
vides only for detention, but not arrest. N.C. Gen. Stat, § 15A-404(a) (1983).
Published by Digital CondthnAddmedfid bijuriedietioh8®ppear to condone by statute citizens® arrests on the basis of
probable cause that a felony has already been committed. See, e.g., ARK. STAT. ANN. § 43-404
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