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I. INTRODUCTION

Performance tests are closed-universe, practical-lawyering skills exams
that form one of the testing components, along with essays and multiple-
choice questions, of most of bar exams nationwide.! The first time I

* Sara J. Berman currently serves as the Director of Programs for Academic and Bar Success at
the AccessLex Institute’s Center for Legal Education Excellence. Prior to joining the nonprofit
AccessLex Institute, Sara Berman served as the Director of Critical Skills and Bar Success at Nova
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embedded a Performance Test (PT) into a doctrinal course, many years
ago, I did so in “necessity is the mother of invention” fashion.? At the
proverbial “eleventh hour,” I learned I had to miss a criminal procedure
class. Rather than rescheduling class, I assigned a PT, an active learning
task that students could complete productively, sans professor. I chose a PT
that centered on a Miranda issue—a timely contextual fit. The students
completed the exam as a mandatory, non-graded assignment in a proctored
setting. The following week, I provided feedback on their answers. We
debriefed the PT during the next class session, resulting in a more lively
and impactful discussion than I could have ever imagined. It was clear,
from both their written answers and in-class comments, that this group of
second year law students, who had never seen a PT, threw themselves fully
into this simulation. They enjoyed the opportunity to use the law—Ilaw that
had previously only lived in a two-dimensional casebook—to argue facts.
“It finally felt real,” many said. '

Some students enjoyed the PT exam so much that they expressed a
desire to pursue careers as public defenders or prosecutors. Others
expressed frustration at the time constraints, noting they had not been able
to finish the assignment. All appreciated encountering this challenge in the
low-stakes classroom environment first, rather than at the exam with the
highest stakes of all: the bar exam.

Though perspectives on the practice exam experience differed, all
students were engaged. They sat on the edges of their chairs, eyes wide
open; everyone had an opinion. Many wanted to know more, prompting a

Southeastern’s Shepard Broad College of Law. Berman has lectured nationwide, preparing students to
pass bar exams in dozens of jurisdictions since the early 1990s. She has also served as both Professor of
Law and Assistant Dean of Bar Success at Concord Law School, gaining some 15 years of expertise in
distance learning. Berman is the author of two American Bar Association (ABA) bar-related books: Bar
Exam MPT Preparation & Experiential Learning for Law Students: Interactive Performance Test
Training (ABA Publishing 2017), and Pass the Bar: A Practical Guide to Achieving Academic &
Professional Goals (ABA Publishing 2013) along with its teacher’s edition. Berman also co-authors
with UCLA Law Professor Emeritus Paul Bergman two Nolo.com texts: Represent Yourself in Court:
How to Prepare and Try a Winning Case (9th Ed. 2016), and The Criminal Law Handbook: Know your
Rights. Survive the System (15th Ed. 2018).

1. Preparing for the MPT, NAT’L CONF. OF Bar EXAM’RS,
http://www.ncbex.org/exams/mpt/preparing/ (last visited Jan. 17, 2018) [hereinafter NCBE].

2. Inspiration for considering PTs as teaching tools came from the author’s own early exposure to
these exams in courses taught by University of California at Los Angeles (UCLA) law professors,
David Binder, Paul Bergman (who both contributed to the first performance tests in the early 1980s),
and Professor Carrie Menkel-Meadow (who still uses PTs for instructional purposes in counseling and
negotiation courses at University of California at Irvine School of Law). These pioneers of clinical legal
education predicted the future of legal education by seamlessly fusing skills training and doctrinal
teaching. The author is also deeply indebted to the following colleagues from Nova Southeastern’s
Shepard Broad College of Law for their support and inspiration to publish this piece: Dean Jon Garon,
Professor Olympia Dubhart, Professor Florence Shu-Acquaye, and Senior Associate Director of the law
library, Becka Rich. A special thank you as well to the Honorable Mark Juhas for a recent PT team-
teaching collaboration described infra in this article. -
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spirited round of “what ifs”® that eventually led to creating “spin-off”
exercises as teaching tools.® The level of student engagement was so
inspiring that I have incorporated PT-based lessons into my doctrinal
courses ever since.> And, I routinely hear from graduates that the
performance test portion of the bar exam was easier because of this early
exposure during law school.

This article explores ways to weave performance tests into the law
school curriculum to enhance student engagement and active learning, and
to further ABA-mandated assessment and accreditation objectives. Some
options include using them as discrete simulation exercises in doctrinal
courses, as content for certain dedicated skills courses, or as possible
institutional benchmark testing. Section II provides an overview of PTs,
suggesting how they can be effective teaching tools. Section III
demonstrates how integrating PTs into the law school curriculum, at both
the course and institutional levels, may help law schools comply with
numerous ABA Standards, including those regarding assessment and bar
passage—without undue time or costs. Lastly, Section TV of this article
exposes and addresses certain objections to the use of performance tests in
law schools.

II. OVERVIEW OF PTS AS LAW SCHOOL TEACHING TOOLS

The Performance Test, a closed-universe, lawyering-simulation exam,
originated as an experimental part of the California Bar Exam in 198_06 and

.

3. One student asked, “What if the court wants to hear oral argument on the motion to suppress,
what questions would the judge ask? How would we respond? What would the other side say?” Another
student inquired, “What if the case goes to trial, what sorts of jury instructions would jurors receive
about the underlying criminal offenses? What would our closing argument sound like? What would
opposing counsel’s sound like? How would we draft an opening statement and how would that differ
from our closing argument?” Another student queried, “What if the defendant were offered a plea deal,
should he take it?”

4. Sara J. Berman, Getting Extra Practical Training out of Performance Tests with Spin-Off
Exercises, THE LEARNING CURVE, Sept. 2015, at 13.

5. The author has incorporated performance tests as teaching tools in doctrinal courses including
Criminal Procedure, Criminal Law, Corporations, Contracts, Torts, Remedies, and Community
Property. For discussion of attitudes toward performance testing in its initial iterations, see Stella L.
Smetanka, The Multi-State Performance Test: A Measure of Law School’s Competence to Prepare
Lawyers, 62 U. PITT. L. REV. 747, 751, note 14 (2000-2001) (citing Alan Ogden, Performance Testing
in Colorado, THE BAR EXAM’R, Nov. 1989, at 19, 21, which refers to a study by P. Karawanny & P.
Schoner, Applicant Attitudes Toward the Performance Test on the February 1984 Bar Exam, Report
Prepared for the Committee of Bar Examiners of the State of California [Sept. 28, 1984]); see also
Charles S. Kunce & Scott E. Arbet, 4 Performance Test of Lawyering Skills: Candidate Perceptions,
THE BAR EXAM’R, May 1995, at 43, 44.

6. Stephen P. Klein, Measuring Legal Research Skills on a Bar Examinations, THE RAND CORP.
(May 1983), https://www.rand.org/content/dam/rand/pubs/papers/2009/P6879.pdf.
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became a regular part of the California Bar Exam in 1983.7 In 1997, the
National Conference of Bar Examiners (NCBE) launched the multistate
performance test (MPT).® The popularity of performance tests is evident; at
the time of the writing of this article, they appear on bar exams in all but
seven states.’

All jurisdictions that currently require PTs include either one or two
90-minute PTs.'® However, from approximately 1983-2016, the California
Bar Exam included two 3-hour PTs.!! This library of more than three
decades of 3-hour PTs provides a treasure trove of law school teaching
tools.'? The first regularly administered California Performance Tests were
3.5-hour exams, and the 1983-1984 California PTs included multiple
choice questions as well as drafting exercises.!> California eliminated
multiple choice questions from its PTs by 1985, and multiple-choice
questions were never part of the MPT.

Performance tests do not measure the ability to memorize. They are
“open book” in the sense that the bar taker is given a library, file, and
instructions.'® Today’s lawyers have ready access to hand-held devices and
are rarely called upon to reference rules from memory. Precisely because
the PT tests skills rather than memory, this exam more closely mirrors law
practice than other bar exam testing formats. A question that merits further
study is whether law students may be more pre-disposed to take more
seriously, and thus learn from engaging in significant practice with, a form
of testing that feels more real and less contrived.

7. Stephen P. Klein, History of General Bar Examination Structure and Pass/Fail Rules, THE
STATE BAR OF CAL. 3 (July 9, 2011),
http://board.calbar.ca.gov/docs/agendaltem/Public/agendaitem1000009450.pdf. See also Jane Peterson
Smith, Performance Testing in California, 1983-89, THE BAR EXAM'R, Aug. 1989, at 17.

8. Judith A. Gundersen, Happy Birthday, MPT!, THE BAR EXAM’R, Nov. 2007, at 18, 20,
available at http://www.ncbex.org/pdfviewer/?file=%2Fassets%2Fmedia_files%2FBar-
Examiner%2Farticles%2F2007%2F760407_Gundersen.pdf, see also NCBE, 2015 Statistics, THE BAR
EXAM’R, Mar. 2016, at 38, aqvailable at http://www.ncbex.org/assets'media_files/Bar-
Examiner/articles/2016/BE-March2016-2015Statistics.pdf.

9. NCBE, Jurisdictions Administering the MPT, THE NAT’L CONF. OF BAR EXAM’RS,
http://www.ncbex.org/exams/mpt_(last visited Mar. 9, 2018) (showing only nine states that do not
administer the MPT. Two states, California and Pennsylvania, administer their own PTs).

10.  Id.; see also Tests and Topics Tested, PA. BD. OF L. EXAM’RS, http://www.pabarexam.org/
(last  visited Jan. 5, 2018); see Examinations, THE STATE: BAR OF CAL,
http://www calbar.ca.gov/Admissions/Examinations/California-Bar-Examination (last visited Jan. 5,
2018).

11. See Patrick R. Dixon & Alan S. Yochelson, Shhh . .. California Examinees May Be Sleeping
In After Day Two of the Bar Exam, THE BAR EXAM’R, June 2017 (providing a brief history of the
California Bar Exam).

12, See discussion infra in Section IV on why 3-hour PTs may be better teaching tools than their
90-minute counterparts.

13. Having taught many students with these early tests, the multiple choice component provides a
useful tool, particularly in assessing students’ ability to read critically and understand case law.

14. See NCBE, supra note 1.
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As noted above, PT instructions direct examinees to complete a task or
tasks using a closed-universe library and file.!> A PT library of legal
authorities typically includes cases and statutes.'® A PT fact file contains
information about the client’s situation in the form of original source
documents such as deposition transcripts, police reports, photographs,
transcripts of notes regarding client and witness interviews, newspaper
articles, and memoranda from private investigators.!” PT instructions direct
examinees to draft a document or documents based upon an analysis and
synthesis of the facts and law provided. Past PTs have directed bar takers to
draft documents such as a brief in support of a motion, a client letter, a
client counseling plan, a discovery plan, an appellate brief, a letter
proposing settlement to opposing counsel, internal memoranda evaluating
the strengths and weaknesses of a client’s case, or a closing argument to a
judge or jury.'®

It is critical to note that bar examiners deem these tasks to be those that
a beginning lawyer would be able to draft. Yet, unless a law student has
taken a clinical course or worked in a law office (neither of which is
required to fulfill ABA experiential course requirements), he or she may be
wholly unfamiliar with how to even begin, let alone complete such a task. '
If law schools incorporated PTs into the law school curriculum, students
might well graduate more prepared to effectively complete this portion of
the bar exam.

Another important reason for exposure to PTs during law school is the
different way in which facts are presented—again, more realistically in PTs
than in traditional bar exam or law school testing. Students are taught not to
“fight the facts” on most traditional law school exams, bar exam essays,
and bar exam multiple-choice questions—the facts are “frozen,” meaning
students must accept the stated facts as true and analyze the legal result by
applying memorized law to those facts. Credibility of essay and multiple
choice exam facts may not be questioned, and rarely are there irrelevant
facts. How different from the “real world,” where lawyers routinely obtain

15.  See NCBE, supra note 1. For a discussion of what PTs test, see Lawrence M. Grosberg, Should
We Test for Interpersonal Lawyering Skills, 2 CLINICAL L. REV. 349, 366-367 (1995-1996); see also,
Steven D. Jamar, Using the Multistate Performance Test in an LRW Course, PERSPECTIVES: TEACHING
L. RESEARCH & WRITING (Feb. 10, 2015),
https://info.legalsolutions.thomsonreuters.com/pdf/perspec/2000-spring/2000-spring-4.pdf.

16.  Id.; see also Diane F. Bosse, The MPT: Assessment Opportunities Beyond the Traditional
Essay, THE BAR EXAM’R, Dec. 2011.

17. Id

18. I :

19.  MPT  Skills Tested, THE NAT’L CONF, OF BAR EXAM’RS,
http://www.ncbex.org/pdfviewer/?file=%2Fdmsdocument%2F54 (last visited Jan. 5, 2018); see also,
Bosse, supra,’ note 16 (noting, “The MPT tests a candidate’s ability to complete a task that a
beginning lawyer should be able to accomplish.”). See also ABA Standard 303, infra, note 34.
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mountains of unreliable or irrelevant facts! Clients tell partially accurate
stories at best, witnesses are biased, and so on. As such, attorneys generally
encounter far more “hot” or malleable facts than frozen facts, unless they
are appellate lawyers. Assimilating facts from original source documents in
PT files, as opposed to pre-digested fact patterns in essay or multiple-
choice testing, exposes law students to at least some of the nuances of
factual analysis.?

Student engagement, contextual learning, nuanced factual analysis, and
early, low-stakes bar exam exposures are just some of the many “selling
points” for teaching with PTs. The argument for using PTs generally as a
law school teaching tool is far from a novel one.?! What may present a new
perspective is considering just how aligned teaching with PTs can be with
current ABA accreditation standards. Law school deans, by simply urging
doctrinal, skills, and academic support faculty to use PTs (or use them
more robustly if already in use), can likely assist their institutions with
compliance efforts under numerous standards.”? Note that the word
“simply” in the preceding sentence and the recommendation to include PTs
throughout the law school curriculum in no way suggest that this alone will
ensure compliance with any one ABA Standard, nor will it fix the greater
problems facing legal education. Many have been and continue to
thoughtfully study and address the critical need for comprehensive
change.”® This article intends no such wholesale proposal. Rather, the
“simple” ideas proposed here, of seeding the law school curriculum with
PTs, can be analogized to including regular short walks and stairs in one’s

20.  For thorough treatment of teaching factual analysis, see David A. Binder and Paul Bergman,
Fact Investigation: From Hypothesis to Proof (West Publishing 1984); see generally Grosberg, supra
note 15 for discussion of skills tested in PTs, and see Marjorie M. Shultz & Sheldon Zedeck, Predicting
Lawyer Effectiveness: Broadening the Basis for Law School Admission Decisions, 36 L. & SocC.
INQUIRY 620, 630 (2011).

21. As noted, supra note 3, the author’s own law professors incorporated PTs into curriculum at
UCLA Law School in the 1980s. See also, Alice Noble-Allgire, Desegregating the Law School
Curriculum: How to Integrate More of the Skills and Values Identified by the MacCrate Report Into a
Doctrinal Course, 3 NEV. L.J. (2002); Benjamin H. Barton, 4 Tale of Two Case Methods, 75 TENN. L.
REV. 233, 241 (2008) (noting that using the MPT provides a similar method to the business school type
case method the author proposes); Suzanne Darrow Kleinhaus, infra note 40.

22. ABA STANDARDS AND RULES OF PROCEDURE FOR APPROVAL OF LAW SCHOOLS §§ 302,
303(a)(3), 314, 315, 316 (2017-2018).

23. See Judith Welch Wegner, The Carnegie Foundation's Educating Lawyers: Four Questions for
Bar Examiners, THE BAR EXAM'R, June 2011, notes 2, 3, and 5 (describing a century of major studies
about the need for change in legal education). Foliowing a long line of ABA groups assembled to study
legal education, the ABA Commission of the Future of Legal Education, convened in 2017, stated,
“The Commission on the Future of Legal Education will take a leadership role in anticipating,
articulating and influencing what will be dramatic changes in the legal profession in the next decade
and beyond.” Commission on the Future of Legal Fducation, AM. BAR ASS'N,
https://www.americanbar.org/groups/leadership/office_of_the_president/futureoflegaleducation. html
(last visited Apr. 2, 2018); see also Carrie Menkel-Meadow, Crisis in Legal education or the Other
Things Law Students Should be Learning and Doing, 45 MCGEORGE L. REV. 133 (2013).
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day-to-day routine—not a substitute for comprehensive exercise or dietary
changes, but an easy way to get moving and add a healthy component to
one’s lifestyle.

Adding PTs into legal education is also a way of keeping students
focused on their own professional identity, and on clients. Repeated
exposure to PTs during law school would keep professional identity in the
forefront of a student’s consideration because the PT requires the student to
role play as a lawyer and step into his or her future professional shoes.
Students might become more aware of clients generally, because, in every
PT, the examinee “represents” a person or entity with identifiable problems
or concerns.?

III. PTS AS LAW SCHOOL TEACHING AND ASSESSMENT TOOLS: USING

PERFORMANCE TESTS TO HELP SATISFY STANDARDS AND ACCOMPLISH

GOALS IMPLICATED WITHIN CHAPTER 3 OF THE ABA STANDARDS FOR
APPROVAL OF LAW SCHOOLS

Performance tests are effective teaching tools for the reasons discussed
earlier, and because they provide experiential learning opportunities. They
also serve as useful assessment tools to measure student competency in
basic lawyering skills while elevating student engagement and preparing
students for success on the bar exam. Each of these purposes ties to one or
more of the ABA Standards 302, 303(a)(3), 314, 315, and 316, as discussed
below.?

24, At a UCLA Law School event on October 26, 2012, that the author attended honoring “The
Pioneers of Clinical Legal Education,” it was noted by panelists and audience members alike that the
word “client” was rarely heard in law school classes before the clinical education movement. “Client” is
still not a frequently uttered word in many doctrinal courses despite the fact that because of
performance tests on bar examinations, basic competence in client-centered lawyering skills is now an
integral component of what is considered necessary to be licensed to practice law in the overwhelming
majority of jurisdictions.

25. ABA STANDARDS AND RULES OF PROCEDURE FOR APPROVAL OF LAW SCHOOLS §§ 302,
303(a)(3), 314, 314, 315, 316 (2017-2018); see also Dannebohm & Lamparello, The Death of Academic
Support: Creating a Truly Experiential, Integrated, Assessment-Drive Academic Success and Bar
Preparation Program, 42 MITCHELL HAMLINE L. REV. 1, 110 (2016) for a thoughtful and thorough
discussion of comprehensively integrating a wide variety of skills and other academic success pieces
throughout the law school curriculum.
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A. ABA Standard 302: Learning Outcomes”®

The learning outcomes listed in Standard 302 dovetail nearly
identically with the skills tested on performance tests. This is not surprising
given the heavy influence of the MacCrate Report, which, more than
twenty years ago, highlighted the need for skills training in law schools.?’

ABA Standard 302(b) references, “Legal analysis and reasoning, ...
problem-solving, and written ... communication in the legal context ...
paralleling those skills examinees must perform on the MPT, which require
an applicant to, inter alia, “... (3) apply the relevant law to the relevant
facts in a manner likely to resolve a client’s problem; (4) identify and
resolve ethical dilemmas, when present; [and] (5) communicate effectively
in writing ....”%° It is hard to imagine a testing format that would be more
symbiotic with ABA Standard 302(b) on learning outcomes than the PT.

With minimal adaptation, the PT also provides a suitable springboard
for teaching Standard 302(b) skills that are not part of existing PTs, such as
legal research and oral communication. A professor need only open a
closed-universe PT library (partially or fully) to train legal research skills in
context. Additionally, it need not be onerous or time-consuming to adapt
PTs as simulation springboards for mock court arguments or client
interviews, helping students to develop oral communication skills.*

26. ABA Standard 302. LEARNING OUTCOMES states:

A law school shall establish learning outcomes that shall, at a minimum, include competency
in the following: (a) Knowledge and understanding of substantive and procedural law; (b)
Legal analysis and reasoning, legal research, problem-solving, and written and oral
communication in the legal context; (¢) Exercise of proper professional and ethical
responsibilities to clients and the legal system; and (d) Other professional skills needed for
competent and ethical participation as a member of the legal profession.

ABA STANDARDS AND RULES OF PROCEDURE FOR APPROVAL OF LAW SCHOOLS § 302 (2017-2018).

27.  MPT Skills Tested, supra note 19. The following note appears at the top of the NCBE’s MPT

Skills Tested document:
The Multistate Performance Test examines six fundamental lawyering skills that are required for the
performance of many lawyering tasks. The following description of these skills is based in part on the
‘Statement of Fundamental Lawyering Skills’ from Legal Education and Professional Development: An
Educational Continuum, Report of the Task Force on Law Schools and the Profession: Narrowing the
Gap, known as the MacCrate Report (ABA 1992).

28. ABA STANDARDS AND RULES OF PROCEDURE FOR APPROVAL OF LAW SCHOOLS § 302 (2017-
2018).

29.  NCBE, supra note 1.

30. The author recently collaborated with the Honorable Mark Juhas, a Los Angeles Superior
Court judge, to bring practical family law lessons to life in an online format, using performance tests as
springboards, in a Community Property course. In this program, “The Courtroom Comes to the
Classroom” discussed infra, the judge and professor adapted facts and instruction portions of existing
PTs and required students to role-play as counsel for divorcing spouses. Students negotiated settlement
agreements and drafted and argued motions (using live online technology) before the “court.” Bringing
the judge to the “classroom” via live online technology allowed him to participate from chambers,
without having to take time to commute to a physical location.
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Teaching with PTs may also help address the outcomes in Standards
302(c) and (d): “Exercise of proper professional and ethical responsibilities
to clients and the legal system; and [o]ther professional skills needed for
competent and ethical participation as a member of the legal profession.”!
A number of past PTs focused specifically on ethics, with library
authorities consisting of rules of professional responsibility, while others
included discrete ethical issues.*? Placing students in role-play situations,
where they must grapple with professional responsibility obligations in
context, provides highly powerful “teachable moments.”*?

Teaching skills, reinforcing a law school’s efforts to graduate students
with competency in these Standard 302 outcomes, does not have to be the
exclusive province of dedicated skills courses. Professors teaching
doctrinal courses seeking a relatively quick way to incorporate skills
lessons into a casebook course can do so by embedding a PT-based
exercise into the syllabus—as homework or class work.>*

B. ABA Standard 303: Curriculum

PTs could serve as all or part of the content for an experiential course
described in ABA Standard 303 (a)(3)**—a “simulation course” that is

31. ABA STANDARDS AND RULES OF PROCEDURE FOR APPROVAL OF LAW SCHOOLS § 302 (2017-
~2018).

32.  Inasingle California PT, In re: Deale (a 3-hour exam used as a springboard in the professional
responsibility chapter of Bar Exam MPT Preparation & Experiential Learning for Law Students:
Interactive Performance Test Training, AM. BAR ASS’N (2017)), students grappled with ethical duties
when an attorney in their own firm allegedly breached a client’s confidence, represented multiple
clients with potential conflicts of interest, and whose behavior raised issues with respect to fees and
candor.

33.  The power of simulations in law school teaching has been touted for a half century, if not
longer, see Michael Botein, Simulation and Roleplaying in Administrative Law, 26 J. LEGAL EDUC. 234
(1974); see also Noble, supra note 21, at 48-50, where the author discusses the power of simulations,
particularly when teaching professional responsibility issues. Professor Noble demonstrates how much
easier it is for students to “spot” ethical issues than to address them in an active role-play.

34.  Asingle PT in an area related to course coverage could be given as homework and debriefed in
an assigned reading or online video, thereby taking no class time whatsoever. The exam could be
completed as homework and debriefed quickly in person, taking only a small amount of class time. Or,
one or more entire class sessions could be devoted to a PT—with students role-playing the parts of
lawyers, clients, witnesses, investigators, and others from the PT file or in related “spin off” exercises.
See Berman, supra note 4. PTs assigned in doctrinal classes can be non-graded, thus providing very low
stakes practice opportunities or graded, pass/fail, or assigned as extra credit. Law professors teaching in
ten core law school courses (Criminal Law, Criminal Procedure, Torts, Contracts, Civil Procedure,
Evidence, Constitutional Law, Professional Responsibility, Real Property, and Family Law) will find
ready-made experiential exercises described in the Appendix section of this article.

35.  Standard 303 CURRICULUM states in relevant part:

(a) A law school shall offer a curriculum that requires each student to satisfactorily complete
at least the following: ... (3) one or more experiential course(s) totaling at least six credit
hours. An experiential course must be a simulation course, a law clinic, or a field placement.
To satisfy this requirement, a course must be primarily experiential in nature and must: (i)
integrate doctrine, theory, skills, and legal ethics, and engage students in performance of one
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class into teams and asking students to conduct the cross examination plan
they drafted aloud, some playing plaintiff’s counsel and asking questions
and some playing opposing counsel and making objections. You can also
appoint certain students to act as the witness and/or judge or you can serve
as judge and make your own rulings.

CONSTITUTIONAL LAW

In re: Gardenton, (MPT February 1998) covers free speech issues,
focusing on permissible and impermissible restrictions on speech in public
high schools. If you have assigned Tinker and related cases, this would fit
after discussing those cases. Even if you have not assigned these cases,
because PTs include authorities, students do not need any specific
background to answer the questions. The PT is set as a problem solving and
drafting/editing exercise where students are advising a high school board of
education about a proposed communications code, before any sort of
litigation has commenced. As with the contracts problem discussed above,
this PT provides a fine tool to help students see lawyers not just as
litigators but also as counselors and planners. The related chapter in Bar
Exam MPT Preparation & Experiential Learning for Law Students
includes several spin-off exercises that purposefully there are no answers
to, providing additional ready-to-use class or homework exercises.

PROFESSIONAL RESPONSIBILITY

In re: Deale, (CA Feb. 1993), provides an excellent exercise to bring
ethical issues to life and to bring home the truly critical need for students to
begin to view themselves as lawyers, understanding and “owning” their
future professional responsibilities. In this problem, the student role-plays
as counsel in a law firm where a fellow attorney has engaged in some
egregious conduct, setting himself and the firm up for serious trouble. You
could assign this in the middle or toward the end of the course. (You might
even assign this exam both at the very beginning and end of the semester as
a way of assessing learning outcomes.) The professional responsibility
chapter in Bar Exam MPT Preparation & Experiential Learning for Law
Students debriefs this exam and also proposes other ethical issues for
further discussion that could be used as practical class exercises, reprinted
here below. (Note: the book purposefully does not include answers to these
short hypos so you can assign them as in-class writing tasks or have
students break into small groups and report to the class on their
discussions.)

One particularly compelling reason for having students complete an
exam such as this PT during law school is to highlight the very real
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pressures that new associates often face to violate ethics rules, often at the
direction of more experienced lawyers who are their supervisors. It can be
helpful to address this head-on and encourage students to role-play how to
handle such issues, and, if necessary, how to confront their superiors so as
to empower them to do so if/when they face such dilemmas.

PR-related hypos reprinted from professional responsibility chapter in
Bar Exam MPT Preparation & Experiential Learning for Law Students, at
221-2:

1. You are Plaintiff’s counsel. You just received a request from
Defense counsel to continue the hearing you had. set for
tomorrow morning. You went to some length re-arranging
your own calendar to make the hearing work, and you believe
that opposing counsel attorney is asking for the continuance to
stall. How do you handle the situation?

2. You represent X and are in court on your first case ever. You
are speaking to the court clerk who is rude. The clerk says that
you and your client are wasting the court’s time, and suggests
that you do not know how to handle yourself as a lawyer.
What do you say or do?

3. You are in court litigating a particularly thorny issue, and, on
a quick break from the proceedings, your client tells you that
he intends to just “skip certain details” if the court asks him
about them. How do you handle the situation? Is this a
Bronston type situation where it would be up to the court to ask
the right questions? Should you advise your client to answer
truthfully but not volunteer additional information? Write a
short paragraph on how you would respond to your client.

4. You have met with your client once. At the close of the initial
meeting, after telling you a bit about her case, and after your
explaining how you could potentially help her, she gave you a
large retainer. Before your next meeting, she tells you that she
and her adversary have tried going to a mediator and hope to
resolve things without a lawyer and no longer need your
services. How do you handle the situation?

5. You are acting as the mediator for two parties. With your help,
they have a preliminary agreement, and you have encouraged
them each to have outside counsel read it before they sign it, if
they wish. One of the attorneys consulted phones to yell at
you, insinuating that you are biased or being “paid off”
because the agreement is so one-sided. How do you handle the
situation?
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6. The court is set to hear your argument, and the judge says,
“Counselors, I have a docket full of important matters this
morning, and you both are wasting my time. Go! OQOut in the
hallway and figure this out. Come back in 30 minutes with a
solution.” You are taken aback by the judge’s tone. Opposing
counsel (Who is a much more experienced lawyer than you are)
tries to push you into a compromise, but you really believe,
based on the facts and law, that your client should prevail.
How do you handle the situation?

REAL PROPERTY

If you cover the rule against perpetuities (RAP) in your real property
course, you may want to use Westside Community Corporation, (CA July
1999) to show that it is not an arcane obsolete rule but one with real
application today. You also may want to assign this as homework if you do
not have time to cover the RAP in your course.

FAMILY LAW

Stolier v. Wallach, (CA July 1989) is set in a family law context that
involves a dispute over grandparental visitation. The actual task is both a
discovery and informal investigation plan that heavily tests factual analysis
skills. The exam provides an excellent diagnostic assessment to determine
students’ understanding of factor-based (as opposed to element-based)
rules, their ability to sort relevant from irrelevant information, and their
skills in marshaling relevant facts to prove particular factors. This PT
provides an excellent springboard to discuss fact gathering.




