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of equal liberty, or reproductive liberty, that permits the government to
prohibit or limit different ARTs but does not allow distinctions “based upon
the status of the persons involved.”%® Only laws that allow all to use ARTSs,
including sexual minorities and the unmarried for example, would be
constitutional.®® Banning therapeutic or nontherapeutic PGD s
constitutional under Rao’s framework.”

Dorothy Roberts more strongly advocates limiting the use of ARTs. The
correlation between race and socioeconomic status means that race plays
a large role in any discussion of equality in the use of ARTs. Even the
supposedly noble goal of therapeutic PGD must still contend with the
notion that many of the poor (more likely to be minorities} do not place the
same value on genetic ties and should not be coerced into using ARTs when
other options, such as not having children, using sperm donors, or adopting
children, are available. As Roberts writes, “I have also noticed that America
is obsessed with creating and preserving white genetic ties. Trading the
genetic tie on the market lays bare the high value placed on whiteness and
the worthlessness accorded blackness.”” Given the high price of racial
discrimination in the United States, the potential for parents to manipulate
genes to alter the race of embryos is not speculative. Roberts questions
whether limiting the use of ARTs sacrifices too much liberty on the altar of
equality, but in the end, believes that imposing such limits is the best
solution to issues of modern reproduction and inequality.”

Other solutions scholars propose focus on equality, including using the
money that is saved by avoiding genetic diseases to fund increased ART

requiring court approval prior to marriage for any individual with an outstanding
child support obligation, and Lawrence v. Texas — striking down law prohibiting
same-sex sodomy).

68. Id. at 1460 (“Why provide equal but not absolute rights in the realm of assisted
reproduction? The principle of reproductive liberty has no logical stopping point;
it confers constitutional protection upon almost every technology that is
necessary to procreation.... It subjects all laws that restrict reproductive
autonomy to strict judicial scrutiny and requires them to be struck down unless
necessary to advance compelling governmental objectives.” (footnotes omitted));
¢f. Andrew B. Coan, Assisted Reproductive Equality: An Institutional Analysis, 60
Case W. REs. L. Rev. 1143 (2010) {calling for additional comparative institutional
analysis of Rao’s proposal).

69. Rao, supra note 13, at 1460.
70. Id. at 1482.

71. Roberts Il, supra note 9, at 210-11 (arguing that the genetic tie is not based on
biology but instead a method “that promotes racist and patriarchal norms”).
Roberts finds that the most socially significant genetic link between parents and
child is race. /d. at 223.

72. Roberts |, supra note 1, at 948-49. Roberts supports equal access to ARTs through
government subsidies and legislation requiring their inclusion in private insurance
coverage, although she believes the use of ARTs ultimately should be restricted.
Id. at 946-47.
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use,” mandating insurance coverage for technology use,” providing
assistance to those with greater needs for the technology through charity,”
and even using genetic lotteries.” Most proposed solutions focus on
therapeutic PGD and not nontherapeutic PGD.”” Jessica Knouse, however,
proposes subsidizing nontherapeutic PGD as one solution that promotes
both liberty and equality.” Given the demand for services that would likely
result if subsidies for nontherapeutic PGD were large enough to rectify
equality concerns, however, this proposal would be a very costly one.

B.  Liberty for the Disabled

Any proposal to fund PGD use to screen out genetic illness or
chromosomal abnormalities impacts the disabled. Many of those with
disabilities view themselves as subject to an unfair social stigma rather than
burdened by their disabilities.” Efforts to deselect embryos for disabilities
can be seen as a failure to understand the value of the lives of the disabled.

73.  MEeHWVAN & BOTKIN, supra note 24, at 105-06 (“The problem is that, surprising as it
may sound, it simply is not clear that preventing illness saves money. No doubt it
may reduce the costs of acute care in the short run, but in the long run, the people
who would have died from acute ailments would go on to live longer and to
contract the expensive, chronic illnesses of old age.”). This point, however,
excludes the many additional years of insurance premium payments that
companies would collect along the way.

74. Id. at 107 (“The only technologies that might be excluded from coverage due to
cost would be those that were expected to yield only trivial benefits....
However, this assumes that we could define which benefits were trivial.”).

75. Id. at 111 (“If organized charities stepped in to finance access to genetic
technologies, they might well allocate their funds on the basis of judgments about
the recipients’ character, or their social worth, or on the basis of their religion or
ethnicity, all of which might raise complaints of favoritism and unfairness that
could lead to government intervention.”).

76. Seeid.atch.7.

77. But see JubiTH DAAR, THE NEw EUGENICS: SELECTIVE BREEDING IN AN ERA OF REPRODUCTIVE
TecHNOLOGIES 193-95 (2017) [hereinafter Daar II] {calling for broad increases in
insurance coverage, “reduced-cost treatment strategies”, and additional
charitable provision for ART to make it more accessible to those who cannot afford
it).

78. Knouse, supra note 26, at 152 {“This is not to say that subsidies are unequivocally
the best policy, simply that they appear most likely to enable the expression of
genetic and ideological diversity. If future studies revealed that this was not
accurate--because prospective parents were, for example, consistently selecting
against given eye, hair, and skin colors, or against a given sex--reassessment would
of course be required.”).

79. See Samuel R. Bagenstos, Disability, Life, Death, and Choice, 29 HARv. J. L. & GENDER
425, 435-36 (2006) [hereinafter Bagenstos |] {noting that many disability rights
advocates view the “greatest suffering of people with disabilities [as] the socially
stigmatized identity inflicted upon them” and argue that the solution is not to
treat or eliminate disabilities but instead to eliminate the stigma and stop
devaluing disabled lives (internal footnotes omitted)).
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In addition, funding for therapeutic PGD may create pressure to deselect
embryos because doing so is what the government and society believe is
right. As the number of disabled people decreases, the social stigma of
being different is likely to increase. While the amount of resources spent to
aid the disabled may not necessarily decrease, the community will be
smaller, and views of the disabled will be different, because of efforts to
screen out genetic iliness and resulting disabilities.

Although | discuss these implications of my argument below in Section
[, here | address the main focus of the health law literature in addressing
liberty for the disabled—the small percentage of parents who seek to use
PGD to produce children with traits that many consider to be disabilities,
such as deafness or dwarfism. The fact that this is the topic that dominates
discussions of reproductive rights with ARTs and the disabled shows the
extent to which liberty still dominates equality in the literature on ARTs and
also the implications for the disabled of any positive right to PGD. Some
disabled parents want to bring children into a culture that is an integral part
of their lives,® but health law scholars have been largely critical and coined
the phrase “intentional diminishment.” %!

My focus here is on how the ability to eliminate disabilities through
methods such as therapeutic PGD creates an “in” group and “out” group.
Given that the “out” group already struggles with feeling different and
isolated, further use of ARTs by wealthy whites will only enhance the idea
of two genetic classes: those with healthy or better genes and those
without, the healthy babies and the sick babies.

Under Robertson’s procreative liberty framework, the decision to
reproduce could be fundamentally affected by whether a couple can have
a child who is deaf or has a form of dwarfism, leading to the conclusion that
PGD to intentionally produce a child with a disability should be permitted
under the law. Here, however, the liberty runs up against a demonstration
of “tangible harm to others [that] would justify restriction.”#? Families who

80. See Darshak M. Sanghavi, Wanting Babies Like Themselves, Some Parents Choose
Genetic Defects, N.Y. TIMES {Dec. 5, 2006),
http://www.nytimes.com/2006/12/05/health/05essa.html?_r=0 (“Traditionally,
cultures were perpetuated through assortative mating, with intermarriage among
the like-minded and the like-appearing. Modern technology has been adopted for
this purpose .. ..”).

81. Seel.Glenn Cohen, Intentional Diminishment, the Non-Identity Problem, and Legal
Liability, 60 HasTINGs L.J. 347, 349 (2008) [hereinafter Cohen I] {“While Smolensky
discusses creating ‘children with disabilities,” | will from here on out use the phrase
‘intentional diminishment,” which | will define as intentionally using reproductive
technology to produce a child who is on balance significantly harmed as compared
to the ‘normal’ child {think of ‘diminishment’ as the antonymic concept to
‘enhancement,” which is often discussed in the bioethics literature).”).

82. Robertson Ill, supra note 28, at 439. Robertson believes that ignoring genetic test
results {whether the testing is mandatory or voluntary) and producing
“unavoidably handicapped offspring” does not harm the children because there is
no other outcome possible. Robertson says there is “in most cases no wrongful
life.” He continues, “As long as persons who choose to ignore genetic information
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believe that being a member of the deaf community, for example, is
beneficial to a child would dispute the notion that being deaf is harmful to
a child or argue that this harm is balanced by the benefits of participation
in a vibrant and cohesive community. Scholars have largely opposed the use
of PGD and other ARTs to produce disabled children, however.%

The health law literature’s focus on the use of ARTs to affirmatively
produce children with disabilities is a response to claims that reproductive
technology will result in a modern form of eugenics and a desire by some
to prevent forced genetic selection. From the late 1880s to the early
twentieth century, the eugenics movement in the United States asserted
that selective breeding could improve society by eliminating bad genes.
One result was that over 60,000 supposed undesirables, including the
mentally ill, criminals, drug addicts, the blind, orphans, and the homeless
were involuntarily sterilized.® PGD raises concerns that it would either: 1)
result in an “in” group of wealthy whites who deselect embryos with
disabilities or select embryos with favored characteristics, stigmatizing
those who cannot afford the technology or do not want to use it for other
reasons or 2) force or coerce those with a gene that results in disabled
offspring to deselect embryos with the gene, regardless of their preference,
if the law mandates such a policy.®* Because the second possibility is most

in reproducing are able and willing to rear affected offspring, the costs of their
reproduction are unlikely to be sufficient to support a charge of reproductive
irresponsibility. Public action to prevent the birth of genetically handicapped
offspring by mandatory means is thus not justified.” Robertson Il, supra note 20,
at 152.

83. Scholars have even speculated whether children born with a disability that was
intentionally selected by the parents using PGD could sue their parents under tort
law. See Kirsten Rabe Smolensky, Creating Children with Disabilities: Parental Tort
Liability for Preimplantation Genetic Interventions, 60 HasTINGs L.J. 299, 344 (2008)
(arguing that parents who use PGD to select embryos with disabilities — as
opposed to parents who may in the future be able to edit the DNA of embryos to
intentionally diminish children — cannot be sued because they “do not create a
legally cognizable injury to the born-alive child because of the Non-ldentity
Problem” which dictates that there is no harm because the child would not
otherwise exist). But see Cohen |, supra note 81 (evaluating Smolensky’s
arguments and taking issue with her attempt to distinguish manipulation from
selection and to argue that the Non-ldentity Problem prevents liability in the case
of PGD).

84. Daarl, supra note 8, at 260-61.

85. “Asgenetic screening increasingly enables individuals to manage their own health
by reducing genetic risk, we may see its wider incorporation into the health care
system. Using reprogenetics to select the traits of children may become more of
a general duty than a privileged choice. Widespread prenatal testing has already
assigned pregnant women primary responsibility for making the ‘right’ genetic
decisions.” DOROTHY ROBERTS, FATAL INVENTION: How ScIENCE, PoLITics, AND BiG BUSINESS
RE-CREATE RACE IN THE TWENTY-FIRST CENTURY 217 {2011) [hereinafter Roberts ll1]. “[I]n
her book exploring the public consequences of private decisions about
reproductive technologies, Lynda Beck Fenwick suggests readers ask themselves,
‘Are you willing to pay higher taxes to cover costs of government benefits for
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similar to the American history of eugenics—and thus more likely to
provoke great backlash and protest—scholars have focused on the first,
more invidious possibility.

Robertson argues that choosing not to have disabled children does not
inherently harm those who are currently disabled. As he states, “A policy to
prevent accidents that cause paraplegia does not harm existing paraplegics,
nor prevent us from supporting programs that make their lives easier.”%°
Robertson misses the point, however, that as the number of people who
are disabled declines, it is likely that supportive policies will decline,
particularly as the wealthy opt out of disabilities. If the wealthy can avoid
having disabilities, they are less likely to lobby for government funding for
the disabled or to contribute to charities that support the disabled.

If PGD can be used to screen out disabilities, it will inevitably stigmatize
individuals living with disabilities. As Robertson states:

Persons or families with disabled children have claimed that a policy
that encourages prebirth genetic deselection of persons with
disabilities is a public statement that the lives of the disabled are
worth less than those of the able-bodied. In addition, such a policy
reduces the number of persons with those disabilities, thus reducing
their political effectiveness. ... In short, it engenders or reinforces
public perceptions that the disabled should not exist, making
intolerance and discrimination toward them more likely.®”

This is one plausible argument for either rejecting any expansion of the
use of PGD or allowing those who have genetic disabilities to perpetuate
their community through procreation, particularly given the United States’
murky past.

babies born with genetic defects, even when the parents knew of the high
likelihood or certainty such defects would occur.’ This question suggests that the
main objective of a state-supported reprogenetics program would not be to give
individuals more reproductive choices but to escape public responsibility for
disability-related needs.... In the future, the government may rely on the
expectation that all pregnant women will undergo genetic testing to justify not
only its refusal to support the care of disabled children, but also its denial of
broader claims for the public provision of health care. Without a right to basic
health care, more widespread use of genetic technologies could come at the
expense of public health.” /d. at 221.

86. Robertson lll, supra note 27, at 453.

87. Id. at 453 (footnote omitted). Rao says “it should be (a) relatively easy for the state
to make the case for allowing PGD to select against a serious disease that would
cause death, (b) more difficult but still possible to justify PGD to select against a
‘disability’ that arguably decreases quality of life, such as deafness, but {(c) much
more difficult, and perhaps impossible, to defend PGD to select for traits such as
sex, skin color, and sexual orientation that are disfavored solely because of
negative societal attitudes and prejudice.” Rao, supra note 13, at 1484 (footnotes
omitted).
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Judith Daar, however, argues against the idea that therapeutic PGD will
lead to a slippery slope back to eugenics. First, selective abortions serving
the same purpose have been and are available, but do not produce the
same fears. Second, although there are fears that parents will look to
produce the perfect child, everyone’s definition of perfect is different, as
shown by the parents who are willing to go to great lengths to have a child
who is deaf or has dwarfism.® | would add, though, that the parents who
seek to produce children with disabilities are, in part, reacting to a culture
of inequality; rather than defining their perfect child, they seek to defend
those considered diminished by growing their numbers.

Who defines what genes are good and bad? The answer is less obvious
outside of the example of genetic illness. Ensuring greater access to ARTs
results in a larger, more diverse population deciding which genes are
desirable and defending their communities.® In Section I, | look at how
recent disputes relating to PGD already have a negative impact on the
disabled and show that not enough attention has been paid to the creation
of a bifurcated system of procreation.

Il.  PGD and the Courts

The most pressing questions before courts related to PGD are who
determines when and whether the embryos are implanted and what
happens when the wrong embryo is implanted (and, of course, what
constitutes the wrong embryo}. Where courts once hesitated to consider
death an injury that resulted in a valid legal claim, the now-accepted
wrongful death claim has given way to attempts to gain recognition for a
wrongful life tort.%

A significant amount of scholarship has addressed the growing demand
for recognition of wrongful life as a tort.%* Much has been made about the

88. Daar |, supra note 8, at 262-64 (“If our society is interested in preventing
intentional diminishment by birth parents, any regulatory scheme must be
directed at all prospective violators, not just those who require assistance to
procreate.”).

89. See Roberts lll, supra note 85, at 220 (“Although government welfare systems
have disdained facilitating childbearing by poor women of color by declining to
fund fertility treatments, they may treat prenatal genetic testing quite differently.
The very same thinking that promotes laws and policies that pressure these
women to have fewer children could promote laws and policies that pressure
them to have genetically screened children.”).

90. Becker v. Schwartz, 386 N.E.2d 807, 808 (1978) {“Although no longer shackled by
the conceptual difficulties formerly posed by a ‘wrongful death’ action, courts
have again been drawn toward the murky waters at the periphery of existing legal
theory to test the validity of a cause of action for what has been generically
termed ‘wrongful life.””).

91. See, e.g., Dov Fox, Reproductive Negligence, 117 Cowum. L. Rev. 149, 241 (2017)
{advocating for a new cause of action to address “reproductive injuries”); Wendy
F. Hensel, The Disabling Impact of Wrongful Birth and Wrongful Life Actions, 40
Harv. C.R.-C.L. L. Rev. 141, 143-45 (2005) (acknowledging the existence of scholarly
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comparison between living a life with a disease or other genetic
abnormality and living a healthy life (or living no life at all if the comparator
is never having been born).”? What scholars have not addressed is how
disputes over implanting the wrong embryos and increasing this tort’s
recognition would affect children born with the same genetic abnormalities
who were not conceived through ARTs. If something goes awry in the PGD
process and a child can recover because the wrong embryo was implanted,
this creates a stigma for those born with preventable diseases or conditions
whose parents either did not know about PGD or could not afford to utilize
it.”* The children conceived through PGD could also recover the medical and
long-term care costs associated with the condition, even though they are
more likely to be the children of those who can afford to bear such costs.
The resolution of custody disputes relating to frozen embryos further
serves to stigmatize those without access to therapeutic PGD by
emphasizing the exceptional importance of having a genetic child and
creating the inference that the chance to have a healthy genetic child would
merit even greater legal protection. When the last chance to have a genetic
child can outweigh another person’s right not to be a parent, then the last
chance to have a healthy genetic child is likely to trump that right as well.**
Dov Fox recently proposed a framework for addressing “reproductive
negligence” that recognizes that “[t]he harm is being robbed of the ability
to determine the conditions under which to procreate.”®> Rejecting “a legal
system that treats heedlessly switched sperm, lost embryos, and
misdiagnosed fetuses not as misconduct that it protects against and
compensates victims for, but as misfortune that it tolerates and forces them
to abide,”? Fox outlines a unified legal claim to address the distinct harms
that negligence in assisted reproduction causes.®” His article never

research supporting the recognition of the tort of wrongful life); Matthew
Reisman, Note, Harm and the Fluid Nature of Identity in Wrongful Life Cases
Involving Preimplantation Genetic Diagnosis, 20 CARD0Oz0 J.L. & GENDER 405, 407-09
(2014) {arguing that the wrongful life tort fits within the existing jurisprudence
regarding negligence torts).

92. See, e.g., Hensel, supra note 91, at 161; Reisman, supra note 91, at 422; Alexander
D. Wolfe, Wrongful Selection: Assisted Reproductive Technologies, Intentional
Diminishment, and the Procreative Right, 25 T.M. CooLey L. Rev. 475, 489 (2008).

93. See, Hensel, supra note 91; Marley McClean, Note, Children’s Anatomy v.
Children’s Autonomy: A Precarious Balancing Act with Preimplantation Genetic
Diagnosis and the Creation of “Savior Siblings”, 43 Pepp. L. Rev. 837, 865 (2016).

94, See infra notes 121, 124-31, 133-41 and accompanying text.
95. Fox, supra note 91, at 155.
96. Id.

97. It is worth noting that, as Fox acknowledges, his proposed legal framework will
increase the cost of ARTs. He proposes an option such as damage caps “that
balances the freedoms that reproductive treatment enables against the injuries
that it can inflict.” Regardless, the additional liability will further reduce access
without additional insurance or government subsidies. See id. at 214.
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mentions the impact of this claim on those without access to the means to
effectuate their reproductive rights. Should they have a claim because they
have been “robbed of the ability to determine the conditions under which
to procreate?”® If not, any such legal right places those with access above
those without, an exacerbation of the current legal framework that | review
below.

The courts have not protected the right of those who cannot afford to
undergo therapeutic PGD to have similarly healthy genetic children. As
courts increasingly protect the rights of parents and children to deselect
embryos with unhealthy genes, access to reproductive rights should be a
key component of the jurisprudence.

A. Tort Law

Approximately one in five IVF clinics “report errors in diagnosing,
labeling, and ‘handling samples or embryos.””*® As more people use
therapeutic PGD, lawsuits that argue negligence in cases where children are
born with a chromosome abnormality or a gene for a genetic disease in
spite of efforts to only implant healthy embryos will increase. Prior to the
development of PGD, these lawsuits focused on alleged negligence related
to the genetic testing of fetuses. Some lawsuits included claims using a tort
of wrongful birth and focused on the parents’ injury because they were
unable to abort the fetus since the disability or illness was not diagnosed in
utero.® Wrongful life actions on the child’s behalf allege that the
negligence “enabled the child to come into being, the operable injury is the
child’s life itself, with non-existence identified as the preferred
alternative.”*% Generally, courts have favored wrongful birth claims but not
wrongful life claims, while scholars have typically defended both actions. %

Courts identified two problems with recognizing a wrongful life cause
of action—the lack of a legal injury, and the lack of a proper remedy to put
the injured party in the same position he or she would have been in absent

98. Seeid. at 177 (“[Reproductive decisions] vindicate not just decisional autonomy
(how freely she chooses), but also individual well-being {how well such outcomes
help her live).”).

99. /d. at 152 (citation omitted).

100. See, e.g., Becker v. Schwartz, 386 N.E.2d 807, 809-14 (1978) (rejecting wrongful
birth claims in companion cases where plaintiffs, respectively, sued because
Becker had a child with Down’s Syndrome after she was not advised by her doctor
of the increased risk beyond age 35 or of the possibility of having an amniocentesis
test and Park had a second child after her doctor incorrectly told her polycystic
kidney disease is not hereditary); see also Fox, supra note 91, at 169 (“Wrongful-
birth actions fail to fully consider the separate and serious harm that victims of
reproductive negligence suffer. Their complaint is not that the child they received
is undesired or undesirable; it is that they have been denied the chance to decide
whether to gestate or parent.”).

101. Hensel, supra note 91, at 143.
102. Id.
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the injury. In Becker v. Schwartz, the court argued that it lacked the
competence to decide “[w]hether it is better never to have been born at all
than to have been born with even gross deficiencies.”*% Concerned not
only with a lack of precedent but with the implications of its decision, the
court continued, “Would claims be honored, assuming the breach of an
identifiable duty, for less than a perfect birth? And by what standard or by
whom would perfection be defined?”%* The majority of jurisdictions
support wrongful birth claims, while only a few—California, New Jersey,
and Washington—allow wrongful life actions.%

PGD has not to this point substantially changed the law in this area from
that which existed with other forms of prenatal screening.l® Yet the
counterfactual differs in the case of PGD. In prior cases, the alternative,
absent improper genetic counseling and testing during pregnancy, was an
abortion. Wrongful life suits were rarely successful because the alternative
to the difficult life of the child with the chromosome abnormality or disease
that the parents sought to avoid through intervention was non-existence.
Now, the comparison can be the harm between implanting a healthy
embryo and the unhealthy embryo that was mistakenly implanted.%”

The transition between technologies can be seen in Paretta v. Medical
Offices for Human Reproduction.'® In that case, the Parettas conceived by
creating an embryo from a carefully selected egg donor and Gerard
Paretta’s sperm. Although the egg donor was a known carrier of cystic

103. Becker, 386 N.E.2d at 812 (“Simply put, a cause of action brought on behalf of an
infant seeking recovery for wrongful life demands a calculation of damages
dependent upon a comparison between the Hobson’s choice of life in an impaired
state and nonexistence.”).

104. Id.

105. Hensel, supra note 91, at 161-62; see Procanik v. Cillo, 478 A.2d 755, 762-63 (1984)
(rejecting a wrongful life claim for general damages but allowing the recovery of
extraordinary medical expenses, stating that the decision “is not premised on the
concept that non-life is preferable to an impaired life, but is predicated on the
needs of the living”); Turpin v. Sortini, 643 P.2d 954, 957-59 (1982) (finding that
“itis hard to see how an award of damages to a severely handicapped or suffering
child would ‘disavow’ the value of life or in any way suggest that the child is not
entitled to the full measure of legal and nonlegal rights and privileges accorded to
all members of society”).

106. See Kate Wevers, Note, Prenatal Torts and Pre-Implantation Genetic Diagnosis, 24
Harv. J.L. & TecH. 257, 266-67 {2010).

107. Id. at 268 {“From the parents’ perspective, the counterfactual in a case of post-
pregnancy negligence is abortion. The counterfactual in a case of preconception
negligence is not conceiving. In a PGD context, however, the most likely
counterfactual is that the parents would have given birth at the same time to a
different child with the same genetic parents.”); Reisman, supra note 91, at 407-
08 (arguing that if one uses Parfit’s work on identity to assume that an embryo
lacks an identity, then selecting one embryo or another does not change the
identity of the child born but instead only the characteristics of that individual).

108. See Paretta v. Med. Offices for Human Reprod., 195 Misc. 2d 568 (N.Y. Sup. Ct.
2003).
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fibrosis, no one ever told the Parettas or tested Mr. Paretta. The baby was
conceived using IVF and born with the disease. Although Becker prevented
any recovery on the child’s behalf or for the parents’ emotional distress, the
Paretta court distinguished Becker because there was no claim in Becker
that the “physicians’ treatment caused the abnormalities in the child.”2% In
Paretta, however, the plaintiffs alleged that the doctors “had a role in [the
child’s] genetic composition.”*¥° Ultimately, though, the court refused to
take the next step and found that the child, “however, like any other baby,
does not have a protected right to be born free of genetic defects.”!! Any
other conclusion would give children conceived with ARTs “more rights and
expectations than children conceived without,”**? which is exactly the
concern with increasing recognition of a wrongful life tort.

Yet it seems unlikely that tort law will not find a way to compensate
couples who expect to produce a child free of genetic defects—because
that is what the medical service they are buying purports to provide—and
produce an unhealthy child as a result of negligence. The injury is apparent
if we assume that parents have a right to select particular offspring or
design their families in a way that fertility clinics advertise.

A review of recent cases addressing failures of PGD to produce healthy
children shows, however, that most courts are still reluctant to find that an
injury exists when parents conceive an unhealthy child. In Doolan v. IVF
America (MA), Inc.,**® the court found that a child conceived with cystic
fibrosis in spite of attempts to select a healthy embryo through PGD did not
have a negligence claims against the hospital. Rejecting what it viewed as a
wrongful life claim, the court stated:

[T]he essence of Thomas Doolan’s claim is not that the alleged
negligence of the defendants caused him to be born with cystic
fibrosis, but rather that the alleged negligence of the defendants
denied his parents the opportunity to choose not to conceive and
give birth to him. This is precisely the ‘fundamental problem of logic’
that the [Supreme lJudicial Court of Massachusetts] sought to
avoid.1%

109. /d.at575.
110. /d.
111. /d. at 576.
112. /d.

113. See Doolan v. IVF Am., Inc., No. 993476, 2000 WL 33170944 at *5 (Mass. Super.
Nov. 20, 2000).

114. /d. at *4; Even in California, which recognizes the tort of wrongful life, some judges
have found reasons to reject PGD tort claims. In Bergero v. University of Southern
California Keck School of Medicine, No. B200595, 2009 WL 946874 (Cal. Ct. App.
Apr. 9, 2009), the parents of Gabriel Rubell Bergero attempted to use PGD through
a procedure called polymerase chain reaction {PCR) to deselect embryos with
Fabry disease. Although experienced with IVF, the University of Southern
California (USC) had only performed IVF for PCR once or twice before Gabriel’s
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As the use of PGD increases and its cost declines with increasing
efficiency and economies of scale, there will inevitably be more attempts to
expand recognition of the tort of wrongful life. The more reliable the
technology becomes, the more actionable negligence seems. With
recognition that a fertility clinic’s negligence resulted in the selection of the
wrong embryo and a large emotional and financial burden on the parents
and the child, the law will find a way to compensate for this injury.

One concern with the tort law claims is the effect they have on the
disabled, who are inevitably stigmatized by the idea that the disability
makes life so meaningless that the disabled embryo should never have been
selected or the parent should have been given the choice to abort the
child.*> Although many scholars argue practically that there is a child who
needs care and these suits are only a method to obtain money to improve
the child’s quality of life, others argue that the harm to the disabled as a
group presents a larger problem.1®

case. /d. at *3. After testing, Gabriel’s parents agreed to implant two embryos that
they thought were female Fabry carriers since none of the embryos were Fabry
free and the symptoms are typically much less severe in women. Pregnancy with
a male child afflicted with Fabry resulted. /d. at *4.

The IVF specialist at USC, Dr. Richard Paulson, “conceded that Rubell might have
wanted to know about USC’s limited IVF for PCR experience. He also stated that
he understood a patient might want to know that USC’s IVF for PCR procedures
were performed eight to 10 months apart.” /d. at *11. The jury concluded,
however, that USC was not negligent, and the appellate court affirmed, because
in informed consent cases the physician’s failure to inform must cause the injury
to the plaintiff. A physician is only liable where a reasonable person would not
have gone forward with the treatment had she known the information. See also
Doe v. lllinois Masonic Medical Center, 297 Ill. App. 3d 240 (1998) (denying
plaintiffs access to hospital documents where they participated in a hospital
program designed to reduce the incidence of cystic fibrosis through PGD and,
subsequently, gave birth to a baby girl with cystic fibrosis).

115. See Hensel, supra note 91, at 144 (“Wrongful birth and wrongful life suits may
exact a heavy price not only on the psychological well-bring of individuals with
disabilities, but also on the public image and acceptance of disability in society.
Rather than focusing on a defendant’s conduct, as in a traditional tort action, both
wrongful birth and wrongful life suits ultimately focus on the plaintiff’s disability,
a status that is at least partially a societal construction.”).

116. See, e.g., id. (“Any benefits secured by individual litigants in court are thus taxed
to the community of people with disabilities as a whole, placing at risk, in the drive
for individual compensation, the gains secured by collective action and identity.”).

289



