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Atlanta, Georgia.’®® There is a Florida case where the court is
looking at some more evidence to see whether there was suffi-
cient evidence of discrimination.!!® There was one case decided
in Milwaukee where the court said that the waiver provisions
in the plan were flexible enough, that the set-aside really was
not a hard and fast quota, and it might survive exacting
scrutiny, !
Thank you very much.

Question from Panelist Gary Shaw:

I would like to address my question to Mr. Kamenar. I
would like to address it with respect to the Patterson case.
Since the Court did indeed affirm Runyon, I have a problem
with your decision that it is completely illogical to extend it to
harassment. I do not consider it an extension in that I read
section 1981 to say, “make and enforce contracts,” and I do
not think it is legal to make a contract that will provide for
racial harassment. Implicit in any contract is that racial har-
assment will not take place. And, if that is true, can we then
allow harassment and say it is not covered; we are saying, in
effect, that you can make this contract but there is no right to
enforce it when the terms are breached. Contracts say you will
not harass, but go ahead and harass because, under Patterson,
there is no enforcement right. I am confused as to why that
does not constitute enforcement.

Paul Kamenar:

Why does it not constitute enforcement? I think you have
hit the nail on the head. I think it is clear that harassment does
not constitute the making of a contract. More precisely, the
infinitive in the phrase in section 1981 is to make a contract,*?
again showing that Congress at that time was looking at re-
moving legal disability. But, with respect to the right “to en-

109. American Subcontractors Ass'n, Georgia Chapter, Inc. v. City of Atlanta,
259 Ga. 14, 376 S.E.2d 662 (1989).

110. Cone Corp. v. Hillsborough County, 723 F. Supp. 669 (M.D. Fla. 1989).

111. Milwaukee County Pavers Ass’n v. Fiedler, 710 F. Supp. 1523 (W.D. Wis.
1989).
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force™ a contract, the Supreme Court harkened back to what
that term “enforce” meant, and it meant to allow you to have
legal process to enforce a contract.

I think that, even in Patterson, the plaintiff did not argue
that the harassment was part of the section 1981 phrase “to
enforce a contract.” The plaintiff, I think, realized that the ar-
gument was bankrupt and tried to confront this novel theory
about how to make harassment part of this day-to-day contract
by saying it was a condition precedent to the making of the
contract. So you may have trouble with the phrase “to enforce
a contract,” but I do not think the Court did, and I do not
think the lower courts are going to have any problem with that
either.

Question from Panelist Alfred Blumrosen:

The “novel theory” that an employment contract is made
each day was first described in a book by Professor Wood on
the law of master and servant,’'® which became the standard
American legal doctrine up until about 1970. There is abso-
lutely nothing novel about the at-will employment contract.
Given that contracts that are not of a specified duration are at
will, it seemed to me to make perfect sense to say that each
day, or whatever short time period you choose, is, in fact, a
new contract.

Justice Kennedy’s distinction between making a contract and
what happens after the contract has been made does not have
any historical validity. This statute was passed in 1866, and
Professor Wood’s text was published in 1877. That is a fair
reflection of the view of the law at the time. Therefore, I am in
great doubt as to whether there is any sense at all to the dis-
tinction drawn between “making” and “post-making”
activities.

Charles Stephen Ralston:
I could not agree more. And we did argue that, by the way,
in our brief. We went extensively into the legislative history,

113. See Martin v. New York Life Ins. Co., 148 N.Y. 117, 121, 42 N.E. 416,
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and the period, and what these terms meant to Congress when
they enacted them. In 1866, the plantation owners wanted to
hire blacks and have the blacks work. But, they also wanted to
keep them as close to slavery as possible. The problem was the
conditions to which blacks were subjected in terms of wages, in
terms of brutality, and in terms of hours, which differed from
those of the white workers. If one really looks to the legislative
history, Congress was not concerned that somebody out there
was refusing to hire blacks to work on plantations. That just
was not the problem.**

Paul Kamenar:

Well, I disagree. If you look at the legislative history, even
as recognized by Justice Stevens, you will note that Senator
Trumbull, who was the prime mover of this bill, stated that
“this bill in no manner interferes with the municipal regula-
tions of any State which protects all alike in their rights of
person and property. It could have no operation in Massachu-
setts, New York, Illinois, or most of the States of the
Union.”®

The 1866 Congress was focusing primarily on the black
codes that then existed. The codes had legal disabilities for
blacks, making it illegal to hold property, to make contracts,
and to go to court and enforce them. It seems to me that, if
section 1981 covers harassment on the job just because the lan-
guage is “to make contracts,” there is another provision in sec-
tion 1981 that says blacks have a right “to testify.” So, does
that mean that, if there is a lawsuit between two parties, and
the prosecutor or the defense does not call a black witness to
the stand, that there is discrimination because you are discrim-
inating against him in the act of testifying? I mean that is just
sheer nonsense. It seems to me that you may not find the dis-
tinction between “to make” and harassment and “enforce,” but
I submit that all the confusion was started back with Run-

114. Brief for Petitioner at 22-23, 40-47, 50-51, Patterson v. McLcan Credit
Union, 109 S. Ct. 2263 (1989) (No. 87-107).
115. Con(g. Globe, 39th Con%. Ist Sess. 1761 (1866).
ons@T 39
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yon*® If you clean Runyon up and go back to the original
meaning, we would not have all this debate right now.

Question from Panelist Eileen Kaufman:

I have to ask the obvious of Mr. Kamenar. It is the question
presented by Justice Brennan in his dissent in Jet?.**” Your po-
sition, I take it, is that Runyon was wrongly decided and that
Jett was correctly decided. Does that not raise the possibility,
as Justice Brennan says, “that this landmark civil rights stat-
ute affords no civil redress at all.”*1®

Paul Kamenar:

I would think that may be correct in the sense that section
1981, as we maintain, was the first civil rights law, and before
you can add additional rights, you have to eliminate the nega-
tive law that was in existence. Once you have removed the le-
gal disabilities, you can build on that. If section 1981 does
cover all these types of discrimination, then what you are say-
ing is that all these recent anti-discrimination laws were really
unnecessary because you had section 1981 there to prohibit
employment discrimination, housing discrimination, and so
forth. So, in some respects, section 1981 succeeded in what it
was supposed to do. You eliminate the legal disabilities and
then you build from there to add additional positive rights.
That is what Title VII did. So, in some respects, Justice Bren-
nan is right.

Charles Stephen Ralston:

Let me make one very quick comment. The problem with
that and the problem with the decisions in both Jetf and Pat-
terson is that the decisions totally disregard the fact that every
time Congress passed one of these new statutes, for example
Title VII, they very clearly stated that they did not intend the
new statute to affect or diminish the rights under those other

116. Runyon v. McCrary, 427 U.S. 160 (1976).

117. Jett v. Dallas Indep. School Dist., 109 S. Ct. 2702, 2724 {1989) (Brennan,
J., dissenting).
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statutes. You will not find a word of that in Justice Kennedy’s
opinion.

In 1972, when they amended the statute to cover state and
local governments, both the Senate and House reports were ex-
tremely clear on that. But the reports were totally ignored by a
Supreme Court that, I submit, has its own agenda; instead of
writing to their Congressmen suggesting that they amend the
law, the five justices in the majority exercised their power to
amend the law themselves.

Judge Leon Lazer:

Our next speaker is William Bradford Reynolds, a distin-
guished scholar from the National Center for the Public Inter-
est in Washington. He was, for eight years, the Assistant At-
torney General in charge of the Civil Rights Division of the
Department of Justice. Indeed, for the 1988-89 Term, Mr.
Reynolds took part in every civil rights case that was before
the Supreme Court.

He was not only the Chief of the Civil Rights Division, he
was also, for two years, Counsel to the Attorney General of the
United States. Looking back a number of years, he was Editor-
in-Chief of the Law Review at Vanderbilt and an Associate at
Sullivan and Cromwell. He is presently a partner in Ross and
Hardie, which is a very prominent Chicago law firm. Mr.
Reynolds practices in the Washington Office.

I decided I would get some information about him out of the
computer. But, after a short time, feeling like the young law
student who decided to see how many cases cited Miranda,**® |
ended up breaking the machine. Mr. Reynolds has written so
many articles, briefed so many cases, lectured so many times,
taught at so many places, and appeared on so many programs
run by the print and electronic media that he is considered one
of the leading authorities on civil rights in this country.

William Bradford Reynolds: -
Thank you very much. It certainly is nice to be here; I am
pleased to have been asked to attend this seminar. Gail

Published by Digital ChMndrTa94R ¥ Siate af Ariggna, 384 U.S. 436 (1966).
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Wright-Sirmans (the next speaker) and I have been asked to
cover a pretty broad swatch of Supreme Court civil rights
cases that relate to the front end of the discrimination model:
the question of how to prove discrimination.

Martin v. Wilks*?® finally gave the Court the question of ac-
cess to the courts to assert claims of discrimination that arise
as a result of consent decrees that have been entered into by
employers and one element of their work force: decrees that
are designed to give some advantage or preferential treatment
to certain individuals in the work force by reason of race and,
in the process, allegedly disadvantage others in the work force
because of race. .

Martin involved the Birmingham Fire Department. It is a
long and convoluted litigation that has been going on since the
early 1970’s.2?* Originally, the case was brought because black
fire fighters, or those who aspired to be fire fighters, claimed
discrimination in the hiring and promotion of fire fighters in
Birmingham.'*? Plaintiffs were able to win the case on the is-
sue of liability.'*®* When it came to the remedy stage, a consent
decree was fashioned, and the court ordered a hearing on the
consent decree.’?* The consent decree was, what I will call, a
traditional affirmative action preference program of the sort
most courts were using in the mid-1970’s. This decree assigned
a goal, a quota or a percentage for hiring and promotion,
designed to be filled by blacks who sought to get into the fire
department and who then would be eligible for promotion,'?®

At the time that the court scheduled a hearing for the con-
sent decree, white fire fighters, individually and as an associa-
tion, sought to intervene and challenge on the theory that the
consent decree disadvantaged the white fire fighters by reason

120. 109 S. Ct. 2180 (1989).

121. Id. at 2183. After a bench trial, but before judgment, the parties entered
into two consent decrees, one between black individuals and the city, and the other
between black individuals and the Board, which set goals for the hiring of blacks as
fire fighters. Id.

122. United States v. Jefferson County, 28 Fair Empl. Prac. Cas. (BNA) 1834
(N.D. Ala. 1981), aff’d, 720 F.2d 1511 (11th Cir. 1983).

123, See id. at 1837.

124. Id. at 1839.

https://digitalcommonp3gurpipvgedig ldvreview/vol6/iss1/5
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of race.’®® They were denied intervention and the consent de-
cree was entered.*” Shortly after, a separate action was
brought by many of the same white fire fighters.*® That is the
case that found its way to the Supreme Court.!*®

The district court had said that the challenge made by the
white fire fighters was barred by collateral estoppel and that
they could not get into court to complain about what the city
was doing because the city was acting pursuant to an approved
consent decree that was insulated from challenge.’® Therefore,
they were not allowed to be heard. The court of appeals re-
versed, holding that a court cannot bind non-parties to a con-
sent decree agreement and bar them from at least being heard
in court.?®® That is the decision that went up to the Supreme
Court.

It is a decision, I think it is fair to say, that flew in the face
of most appellate decisions on this issue up to that point. Most
appellate courts had adopted the view that collateral estoppel,
which bars a litigant from coming in after the fact to make a
challenge to a decree, foreclosed challenges to consent de-
crees.®® The Martin case went the other way, presenting a
conflict for the Supreme Court to resolve. The Court took it
and resolved it.

126. Id. at 1835-36.

127. Id. at 1839.

128. In re Birmingham Reverse Discrimination Employment Litig., 36 Empl.
Prac. Dec. (CCH) 1 35,022 (N.D. Ala. Feb. 19, 1985), rev'd, 833 F.2d 1492 (11th
Cir. 1987), aff’d sub nom. Martin v. Wilks, 109 S. Ct. 2180 (1989).

129. Martin v. Wilks, 109 S. Ct. 2180 (1980).

130. In re Birmingham Reverse Discrimination Employment Litig., 36 Empl.
Prac. Dec. (CCH) 1 35,022, 36,590 (N.D. Ala. Feb. 19, 1985), rev'd, 833 F.2d
1492 (11th Cir. 1987), aff’'d sub nom. Martin v. Wilks, 109 S. Ct. 2180 (1989).

131. In re Birmingham Reverse Discrimination Employment Litig., 833 F.2d
1492, 1498 (11th Cir. 1987), affd sub nom. Martin v. Wilks, 109 S. Ct. 2180
(1989).

132. See, e.g., Bolden v. Pennsylvania State Police, 578 F.2d 912 (3d Cir. 1978)
(non-minorities could not intervene after consent decree was cntered because they
had been fairly represented by collective bargaining agent); United States v. Alle-
gheny-Ludlum Indus., Inc., 517 F.2d 826 (5th Cir. 1975) (consent decree not invali-
dated because private parties not invited to participate in pre-decree ncgotiations).
But see Grann v. City of Madison, 738 F.2d 786 (7th Cir. 1984); United States v.
City of Miami, 664 F.2d 435 (9558 Cir. Dec. 1981) (allowing intervention).

Published by Digital Commons @ Touro Law Center, 1
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The Court held that you cannot close the courthouse doors
to individuals with a claim of discrimination that arises as a
result of an earlier consent decree in which they had not par-
ticipated.*3® As I read Martin, it is really very much dependent
on Rule 19 of the Federal Rules of Civil Procedure, which says
that, in order to bind somebody to an agreement in a litigation
context, you have to join them; if you do not join them, they
are not going to be bound.’® I think it is quite clear that Rule
19 is bottomed on fundamental due process principles,’*® and
the opinion, as well as the cases cited in the opinion,!®® seems
to be a due process argument. As I read it, the case holds that,
regardless of whether you are minority or non-minority, you
are going to have access to the courts if you have a claim of
discrimination, and the Court will allow you to be heard.

How the claim will be resolved is less than clear. Another
case that was decided last Term, the Lorance'3? case, involved
women who mounted a challenge to a change in the way se-
niority was computed in the work force.!® The change was
made pursuant to a collective bargaining agreement; initially,
seniority counted from the day that you entered the work force
and was accumulated for any and every job you held in the
work force.’®® Pursuant to the collective bargaining change, se-
niority counted only as to in-job seniority.4°

133. Martin v. Wilks, 109 S."Ct. 2180, 2188 (1989).

134. Federal Rule of Civil Procedure 19(a) provides:

A person who is subject to service of process . . . shall be joined as a party in

the action if . . . [he] claims an interest relating to the subject of the action

and is so situated that the disposition of the action in [his] absence may ...

as a practical matter impair or impede [his] ability to protect that

interest . . . .

FED. R. Civ. P. 19(a).

135. See Martin, 109 S. Ct, at 2186 (“Joinder as a party, rather than knowledge
of a lawsuit and an opportunity to intervene, is the method by which potential par-
ties are subjected to the jurisdiction of the court and bound by a judgment or
decree.”).

136. See id. at 2184 (citing Parklane Hosiery Co. v. Shore, 439 U.S. 322 (1979);
Blonder-Tongue Laboratories, Inc. v. University Found,, 402 U.S. 313 (1971);
Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100 (1969)).

137. Lorance v. AT & T Technologies, Inc., 109 S. Ct. 2261, 2264 (1989).

138. Id.

139. Id.

https://digitaIcommon&*@ur@aw.edu/Iawreview/voI6/iss1 /5
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There was an economic downturn, and people either were
demoted or laid off. The three women who brought suit had
not accumulated sufficient seniority in the job they held and
bad been demoted.*** They would not have been demoted had
they been able to accumulate the time they had spent in prior
positions with the same company.!4?

The Court ruled that the women had failed to come into
court within the required 300-day limitation period that the
statute places on mounting a challenge to these kinds of senior-
ity provisions.’*® Therefore, the legislative statute of limitations
barred their claim.**

If you look at Wilks, which addresses access to the courts,
and you also look at Lorance, 1 think that what the Court is
really saying is that, in light of Wilks, you are going to get
your foot in the door; but once you get in, you are still going to
have to litigate your case. If there is a statute of limitations
within which to file, you are going to have to meet that dead-
line and satisfy the trier of fact that you made a timely chal-
lenge as required by statute.

The Justice Department filed an amicus brief in Lorance'4®
in support of the women, and it is actually the only case that
the Department lost last Term. We thought that the women

141. Id.
142. Id. The tester position traditionally had been held almost exclusively by men
and non-tester positions by women. The women alleged that the “alteration of the

rules governing tester seniority was [made] . . . in order to protect incumbent male
testers and to discourage women from promoting into the traditionally-male tester
jobs.” 1d.

143. Id. at 2269.

144. Id.

There is no doubt, of course, that a facially discriminatory seniority system
(one that treats similarly situated employees differently) can be challenged at
any time, and that even a facially neutral system, if it is adopted with unlaw-
ful discriminatory motive, can be challenged within the prescribed period al-
ter adoption. But allowing a facially neutral system to be challenged, and
entitlements under it to be altered, many years after its adoption would dis-
rupt th[e] valid reliance interests [of those employees who worked for many
years under the assumption that the seniority system was lawful].
Id. (footnote omitted).
145. Brief for the United States and the Equal Employment Opportunity
Comm’n as Amici Curiae, Lorance v. AT & T Technologies, Inc., 109 S. Ct. 2261
(1989) (No. 87-1428).

Published by Digital Commons @ Touro Law Center, 1989
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had made a timely filing.**® Even so, I think that the effort by
some in the press to describe the Martin and Lorance cases as
being at cross-purposes is really not accurate. Rather, as indi-
cated, they fit together very well.

Wards Cove Packing Co. v. Atonio**" really caused most of
the consternation last Term. This case demonstrates, again,
what happens once you get into court. If you have a claim of
discrimination, Wilks says you can come in, but Wards Cove
talks about what you have to do to prevail.

The case involved a claim of discrimination by minority can-
nery workers against two companies in Alaska.’*® Basically,
the unskilled labor force in the company was predominantly
black; the skilled labor force was predominantly white; and the
challengers claimed that hiring practices of the company strat-
ified the work force in a racially skewed manner.}*® They
claimed that the disparate impact was clear from a comparison
of the skilled work force with the unskilled force and, there-
fore, made out a Title VII violation.®°

The Supreme Court used the case to take a hard look at
burdens of proof and proof of claims. I think it is fair to say
that the seminal case in this area is Griggs v. Duke Power
Co.’®* Griggs was the 1971 decision where the Court stated
that, if you have a demonstrable disparate impact claim (that
is, if you can come in and demonstrate that the work force is
skewed in a way that disproportionately represents a certain
segment of the relevant labor market and it is closing out or
excluding another element of the labor market), and you can
demonstrate that the employer’s activities or practices are re-
sponsible for that kind of skewing, then you will have raised a
cognizable inference of employment discrimination under Title

146. Id. Brief at 7.

147. 109 S. Ct. 2115 (1989).

148. Id. at 2119.

149. Id. at 2120. The challengers claimed that nepotism, separate hiring chan-
nels, rehiring preferences, and subjective decisionmaking created both disparate
treatment and disparate impact, but neither the district court nor the Ninth Circuit
en banc found disparate treatment. /d. at 2120 n.4.

150. Id. at 2120.

https://digitalcommons t&drofth.cblBavaiéhdVdb/iss1/5
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VIL.*52 In other words, without finding the “smoking gun” of
intent, you have made out probable cause. It is a claim that
still can be rebutted, but you have made out a prima facie
case.

Since the Court announced the Griggs ruling in 1971, the
federal courts have wrestled with where the burdens lie and
who proves what in a disparate impact case: Not much consis-
tency has emerged from the federal courts on this point. Part
of the reason is that labels get in the way of what it is that
people are actually saying. Many times the federal courts
spoke only in terms of “burdens,” not specifying whether they
meant “burden of proof,” “burden of production,” or “burden
of going forward.” That kind of loose language has caused dif-
ferent results and different theories to arise under the Griggs
formula.

Wards Cove was an opportunity for the Supreme Court to
state rather clearly the respective burdens under Title VII. The
Court said that the plaintiff, who has a claim of discrimination,
has to prove that claim.’®® Plaintiff can use statistics, but the
Court said that it is impermissible to point to two different
parts of the work force, one skilled and the other unskilled, and
call a disparity between them suspect.’®* The Court said that
you must look to the job position and the relevant labor market
outside to correctly identify statistical disparities,'®® the proper
focus for any kind of a discrimination claim.!*® If you do have
a statistical disproportion, the plaintiff has to demonstrate
which practice of the employer is responsible for the
disparity.!®”

Once the plaintiff has made those two showings, a prima fa-
cie case is made. According to the Court, the defendant then
has the burden of production—which is not a shifting of the

152. Id. at 430 (“practices, procedures, or tests neutral on their face, and even
neutral in terms of intent, cannot be maintained if they operate to ‘freeze’ the status
quo of prior discriminatory employment practices™).

153. See Wards Cove Packing Co. v. Atonio, 109 S. Ct. 2115, 2122-23 (1989).

154. Id. at 2122.

155. Id.

156. Id.

Published by Digital (!é%m%{is @ Touro Law Center, 1989
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burden of proof—to come in and show that the practices alleg-
edly causing the disparity serve a legitimate business pur-
pose.’®® If that is demonstrated by defendant—if defendant
satisfies his burden of production—the plaintiff can still show
pretext in those circumstances and prevail; or the plaintiff can
show that there was an alternative procedure or process not
having the same kind of a racially disparate impact that the
employer could have used and that would not have been un-
duly costly, but that the employer declined to use it.*°® In that
case, the Court said, the plaintiff would be able to rebut, or
surrebut, the defendant’s claim of a legitimate business
practice.®?

The Court made clear that the burden of proof stays with
the plaintiff throughout the litigation.2®? That conclusion is not,
in my view, all that remarkable. The burden of proof stays
with the plaintiff in Title VII cases when you are talking about
intent or disparate treatment.*®* There has not been any depar-
ture in that regard by the Court. It is the case of the employer
possessing a presumption of innocence, as does every other de-
fendant in our jurisprudential system. That presumption of in-
nocence stays with the employer, not until he walks into the
courtroom, nor until he has gotten past the opening arguments,
nor until he is halfway through the trial, nor only up to closing
arguments, but until the end of the case when there is a judg-
ment or verdict going against the defendant. That is a fairly
common notion in our system, and saying that the burden of
proof remains with the plaintiff aligns the disparate impact
cases, to the extent they had been misaligned by federal courts,
with traditional Title VII law and, also, with case law in other
fields.

I think Wards Cove cleans up some untidiness. It is helpful
because it lays out, at least from an academic standpoint,
where the burdens are and who has them. But, I would say, as

158. Id. at 2126.

159. Id.

160. Id.

161. Id.

162. See id.; Watson v. Fort Worth Bank & Trust, 108 S. Ct. 2777, 2790

https://digitaIcommcmggg,r.olaw.edu/Iawreview/voI6/iss1 /5
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a footnote, that, for all of you who are litigators, this decision
will probably not make much practical difference. As litigators,
you walk into court and the plaintiff puts on the best case the
plaintiff can put on; the defendant puts on the best case the
defendant can put on; and then the judge, or jury, simply
weighs the evidence and sides with the party having the pre-
ponderance of the evidence in his or her favor. No one stops to
think whether they have the “burden of proof” here, or a “bur-
den of production” there, and is it shifting back and forth, or
“who’s on first.” So, I think that, in the practical scheme of
things, Wards Cove is probably not going to make a very dra-
matic difference, if any at all, in the actual litigation of these
cases.

Now, on to Price Waterhouse v. Hopkins'®® a case that
aligns the several parts of Title VII in toto. Price Waterhouse
involved a claim by a woman named Anne Hopkins who was
recommended for promotion to partnership at Price
Waterhouse.'®* Her promotion was put on hold until the fol-
lowing year.’®® The next year when she was told that she was
not going to get promoted, she brought suit.!®® Her claim was
that sex-stereotyping by some of the male partners prevented
her from being elevated to partner status.!®”

I think it is fair to say the documentary evidence quite
clearly indicated stereotypical notions about how feminine a
woman ought to be if she is going to operate in this arena. This
included some of the partners’ suggestions that Anne Hopkins
was too abrasive, too insensitive in her dealings with staffers,
and overbearing to a fault.'®® Those gender-based observations,
at least in some respect, were implicated in the decision to
deny her the promotion.®®

The Court said that if a plaintiff can demonstrate that there
is an illegitimate motive that was responsible for the decision,

163. 109 S. Ct. 1775 (1989).
164. Id. at 1781.

165. Id.

166. Id.

167. Id.

168. Id. at 1782.
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even if there are also legitimate motives (and there were, in
this case, conceivably legitimate motives that the Court said
were mixed in with the illegitimate ones), then this is sufficient
to make out a prima facie case.” The employer then is going
to have to demonstrate, by a preponderance of the evidence,
that the negative decision against this woman would have been
made notwithstanding the gender-related illegitimate mo-
tives—that the decision would have been made in any event,
irrespective of those improper considerations.!?

Justice Brennan, writing for the plurality, said that the de-
fendant’s burden in this regard is not the clear and convincing
evidence standard but the preponderance of the evidence stan-
dard.'?? T think that Justice Brennan’s decision, when read to-
gether with the concurring decisions by Justices White and
O’Connor, said, yet again, that, if the plaintiff, having the bur-
den of proof, makes out a prima facie case, then the defendant
is going to have a burden of production. However, the burden
of proof throughout is going to stay with the plaintiff, and it is
going to be the plaintiff who will have to make the ultimate
case.'™

Again, in the academic world, we can have this barometer
flip back and forth. But, in Price Waterhouse, as in Wards
Cove, during the actual trial, where the plaintiff is going to
come in and put on the best case the plaintiff can muster, and
then the defendant is going to come in and respond with his
best, the Court has told us that the party with the preponder-
ance of the evidence at the end will prevail. The burden of
going forward shifts from the plaintiff, to the defendant, and

170. 1d. at 1788-90.
171. Id. at 1785.
172. Id. at 1790.

173. Id. at 1798. Justice White would not require objective evidence that legiti-
mate motives caused a hiring decision when there are both legitimate and illegiti-
mate reasons. Id. at 1796 (White, J., concurring in the judgment). Justice O’Connor
would shift the burden to the employer only when the employer has knowingly given

https://digitalcommovishetansiial. serigh teview/impgesissible criterion. Id. (O’Connor, J., concurring in

the judgment).
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back to the plaintiff, but the ultimate burden of proof stays, at
all times, with the plaintiff.'?*

I see these several cases as helping immeasurably to clean up
some of the muddiness with which we have been dealing for

some period of time because of loose language and imprecise.

decision-writing at the court of appeals level. If you put all of
the cases together, including Croson,'™ what the Court has
come down with in the civil rights area is very similar to what
it has come down with in most other areas of the law: the
plaintiff is going to have his or her day in court; the courthouse
door is not going to be closed. Once in, however, the plaintiff
has to prove the claim, without relying upon statistics alone.
Statistics are relevant—not dispositive, but relevant—as long
as they provide a proper comparison. Moreover, once the plain-
tiff has shown disproportionality, he or she must link it to the
responsibility of the employer. Having done so, the employer is
going to be required to come back and demonstrate that there
were legitimate business reasons for what the employer did.
Then, only if that business justification is shown by plaintiff to
be a pretext, or if there were other alternative means available
to the employer that would not have had so great an adverse
impact, will the plaintiff prevail.

Beyond this, as you have heard earlier today, assuming the
“plaintiff does make his or her case, the Court has said that the
remedy is going to have to be narrowly tailored, as defined in
the Croson decision, so as to fit the wrong that has been shown
to exist.*™ To the extent that it can be done, all efforts should
be made to fashion this remedy without preference for one
group as opposed to another group in the work force by reason
of race or gender. However, as a last resort, if you cannot cure
the wrong by neutral measures, the Court has said that, -on a
narrowly tailored basis, you can put in place preferences for a
short term, as long as they are tied to the wrong and they are
tailored as to scope, duration, and application.'”

174. Id. at 1788; Wards Cove Packing Co. v. Atonio, 109 S. Ct. 2115, 2136
(1989).

175. City of Richmond v. J.A. Croson Co., 109 S. Ct. 706 (1989).

176. Id. at 727-30.
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