T | TOURO UNIVERSITY

JACOB D. FUCHSBERG LAW CENTER .
Where Knowledge and Values Meet TOU FO LaW ReVleW

Volume 7 | Number 1 Article 3

1990

New York's Real Property Tax Law: the More Changes That Are
Made, the More Things Stay the Same

Ira M. Sockowitz

Follow this and additional works at: https://digitalcommons.tourolaw.edu/lawreview

0 Part of the Civil Law Commons, Civil Procedure Commons, Constitutional Law Commons, Courts
Commons, Legislation Commons, Litigation Commons, State and Local Government Law Commons,
Supreme Court of the United States Commons, Taxation-State and Local Commons, and the Tax Law

Commons

Recommended Citation

Sockowitz, Ira M. (1990) "New York's Real Property Tax Law: the More Changes That Are Made, the More
Things Stay the Same," Touro Law Review: Vol. 7: No. 1, Article 3.

Available at: https://digitalcommons.tourolaw.edu/lawreview/vol7/iss1/3

This Article is brought to you for free and open access by Digital Commons @ Touro Law Center. It has been
accepted for inclusion in Touro Law Review by an authorized editor of Digital Commons @ Touro Law Center. For
more information, please contact Iross@tourolaw.edu.


http://www.tourolaw.edu/lawlibrary/
http://www.tourolaw.edu/lawlibrary/
https://digitalcommons.tourolaw.edu/lawreview
https://digitalcommons.tourolaw.edu/lawreview/vol7
https://digitalcommons.tourolaw.edu/lawreview/vol7/iss1
https://digitalcommons.tourolaw.edu/lawreview/vol7/iss1/3
https://digitalcommons.tourolaw.edu/lawreview?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/835?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/584?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/589?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/839?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/839?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/859?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/910?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/879?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1350?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/882?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/898?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/898?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.tourolaw.edu/lawreview/vol7/iss1/3?utm_source=digitalcommons.tourolaw.edu%2Flawreview%2Fvol7%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:lross@tourolaw.edu

Sockowitz: Real Property Tax Law

NEW YORK’S REAL PROPERTY TAX LAW:
THE MORE CHANGES THAT ARE MADE, THE
MORE THINGS STAY THE SAME

Ira M. Sockowitz*

“[11f any tax could have been eliminated by adverse criticism,
the general property tax should have been eliminated long
ago.”*

INTRODUCTION

The single largest source of revenue for government in the
State of New York is the real property tax, which is derived
from approximately 9,200 taxing jurisdictions.? Over half of
this revenue finances education, with the remainder allocated
to finance the myriad levels of local government in New York
State.® For the fiscal year ending June 30, 1988, the state col-
lected $15.72 billion in real property taxes.* Local governments
have come to rely on these monies for continued delivery of
local services. The property tax is a residual tax, or a tax of
last resort, and is ultimately the balancer of budgets. A local
government determines its desired spending levels and its an-

* B.A,, State University of New York at Binghamton; J.D., Albany Law School;
Senior Analyst with New York City’s Office of Management and Budget Tax Pol-
icy, Forecasting and Economic Analysis Task Force. Additionally, the auther served
as a legislative aide in the New York State Assembly for five legislative sessions.
The viewpoints expressed are his own and in no way reflect the policies or views of
his employers, either past or present.

The author wishes to extend a sincere note of thanks to George Weissman. This
article could never have been accomplished without his sincere dedication and assis-
tance. The time, effort, and wealth of knowledge imparted by Mr. Weissman exem-
plify the dedication of an effective government attorney and a true friend.

1. 1974 J. JENSEN, PROPERTY TAXATION IN THE UNITED STATES 478 (1931),
noted in REPORT OF THE STATE COMM'N ON EMINENT DOMAIN AND REAL PROP.
Tax AsSesSMENT REVIEW 164.

2. 1989 N.Y. STATE BD. EQUALIZATION & ASSESSMENT REPORT 9.

3. Id at 6.

4. Id. at 12,

59
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ticipated revenues from sources other than the property tax,
and the difference between those two figures becomes the
amount to be raised by the property tax.

In use for over 200 years,® the real property tax is the larg-
est and oldest source of revenue for local governments. The tax
grew out of the need to finance local services; while property
taxes were originally seen as a source of income to government
by those who could afford to pay the levies,® general applica-
tion of the real property tax was soon favored due to the stabil-
ity of that which was being taxed—Iland. Compared to personal
property, which can be transported from one taxing jurisdic-
tion to another with relative ease, land is immobile and, there-
fore, considerably easier to locate and tax.” Furthermore, the
immobility of land also aids in the enforcement of tax levies, as
the lien is placed on the land itself, not on the owner, and sur-
vives the sale of the property.®

Despite the enormous number of dollars that this tax gener-
ates for the various governmental entities in the state, the
property tax has long been criticized by taxpayers as being es-
sentially inequitable. The concept of equity under the real
property tax is predicated upon similar properties being treated
alike. The real property tax is an ad valorem tax,® and “is used
in the field of taxation to designate an assessment of taxes
against property at a certain rate upon its value.”*® The use of
an ad valorem tax raises certain assumptions within the con-

5. 2 REPORT OF THE TEMP. STATE COMM'N ON STATE AND LocaL Fin, THE
REAL PROP. TAX, at 11 (1975). In actuality, the property tax has been in use long
before the state or even federal government came into existence in the United
States.

6. Id.

7. Id.; see also 1979 StaTE OF NEW YORK TEMP. STATE COMM'N ON THE
REAL PrOP. TaX, REPORT OF THE TEMP. STATE COMM'N ON THE REAL PRoP. TAX 1
[hereinafter 1979 REPORTS].

8. Id.

9. Black’s Law Dictionary defines ad valorem as meaning *“[a]ccording to
value.” BLaCK’s LAw DICTIONARY 48 (5th ed. 1979). It further defines the term to
mean: “A tax levied on property or an article of commerce in proportion to its value,
as determined by assessment or appraisal.” Id.

10. Ampco Printing-Advertisers’ Offset Corp. v. City of New York, 14 N.Y.2d
11, 22, 197 N.E.2d 285, 288, 247 N.Y.S.2d 865, 870, appeal dismissed, 379 U.S. 5
(1964).
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text of taxpayer equity: first, that the value to be placed upon
similar properties will be at the same level; and second, that
the rate applied against this value will be the same for proper-
ties of a similar nature or classification. Taken together, these
assumptions should lead to properties of the same or similar
type and of equal value being assessed and taxed at the same
level, thereby creating taxpayer equity—an essential ingredient
in developing taxpayer confidence.

An assessment of the property is the means used to deter-
mine the value of the property to be taxed and, as such, is the
basis for the determination of the individual taxpayer’s liabil-
ity. Moreover, assessment practices lie not only at the heart of
the real property tax, but by measuring the wealth of a com-
munity, these assessments also become the basis for the distri-
bution of several forms of state aid, such as revenue sharing
and aid for education.!* Property assessments, once equal-
ized,'? are also the basis upon which school and county tax le-
vies are apportioned within their jurisdictions. Furthermore,
the full value of taxable real estate forms the basis for setting
the tax and debt limitations called for by the state
constitution.*®

Assessment practices have resulted in claims of unfair or un-
equal assessments,** overall inequality of the administration of
the property tax,’® and violations of taxpayers’ constitutional

11. 1986 N.Y. Bp. EQUALIZATION & ASSESSMENT REPORT ON UNDERSTANDING
THE EQUALIZATION RATE 5 [hereinafter UNDERSTANDING EQUALIZATION].

12. Property assessments are equalized using an equalization rate that is pre-
pared by the State Board of Equalization and Assessment. “‘In simple terms, an
equalization rate represents the average level of assessment in a community. A more
complete definition is that an equalization rate represents the average percentage of
local assessed value of taxable real property to total actual value of the property in a
city, town or village.” Id.

13. See N.Y. CoNsT. art. VIII, § 10.

14. See, e.g., Town of Mount Kisco v. State Bd. of Equalization & Assessment,
101 A.D.2d 462, 463, 477 N.Y.S5.2d 701, 702 (3d Dep't 1984); Town of Bedford v.
State Bd. of Equalization & Assessment, 70 A.D.2d 213, 215, 420 N.Y.S.2d 773,
775 (3d Dep’t 1979).

15. See, e.g., Sterling Estates v. Board of Assessors, 66 N.Y.2d 122, 124, 485
N.E.2d 993, 993-94, 495 N.Y.S.2d 328, 328 (1985); Northville Indus. Corp. v.
Board of Assessors, 143 A.D.2d 135, 136, 531 N.Y.S.2d 592, 593 (2d Dep't 1988).
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rights,'® including the equal protection clause arguments under
both-the state!” and federal*® constitutions. Although statutory
remedies are available, the legislature has nevertheless limited
the admissible forms of proof for these proceedings.!®

This article explores the history of assessment practices, the
remedies available to taxpayers who believe that they have
been unjustly taxed due to unfair assessment practices, and
both the legislation and litigation with respect to both of these
areas of law. Section I of the article traces the history of as-
sessment practices in the state, dating from 1788, when the
first requirement for “full value” assessment was adopted by
the legislature.?® 1t also traces the lack of conformity with this
standard, which led to inequitable assessments both within and
between assessing units. It explains the various cases which ex-
emplify the confusion regarding the proper standard, despite
the statutory commandment of full value. In addition, it exam-
ines Hellerstein v. Assessor of the Town of Islip,?* which reaf-
firmed the statutory standard of full value®* and, by implica-
tion, required all assessing units in New York State to revalue
their properties to comply with this standard.

Section II traces the initial legislative responses to the Hel-
lerstein decision, including the moratoria to forestall the effects
of the decision and restrictions on methods of proving inequita-
ble assessments. Additionally, this section examines policy con-
cerns held by the legislature and its rationale for preserving the
status quo.

16. See, e.g., 423 South Salina St. v. City of Syracuse, 68 N.Y.2d 474, 485, 503
N.E.2d 63, 68, 510 N.Y.S.2d 507, 512 (1986); Keslow v. State Tax Comm’n, 125
A.D.2d 294, 294, 508 N.Y.S.2d 578, 579 (2d Dep’t 1986).

17. N.Y. ConsT. art. I, § 11.

18. US. ConsT. amend. XIV, § 1.

19. Article 7 of the Real Property Tax Law (RPTL) provides for judicial review
of assessments. N.Y. REAL Prop. Tax Law §§ 700-726 (McKinney 1984 & Supp.
1989). Section 720(3) expressly limits the types of evidence that will be admissible.
Id. § 720(3). While certain types of proceedings may still be instituted under article
78 of the Civil Practice Law and Rules (CPLR), section 720(3) gives all actions
brought under article 7 of the RPTL preference over all other civil actions and
proceedings in all courts. Id. )

20. Act of Mar. 7, 1788, ch. 65, 1788 N.Y. Laws 769.

21. 37 N.Y.2d 1, 332 N.E.2d 279, 371 N.Y.S.2d 388 (1975).

22. Id. at 10, 332 N.E.2d at 284, 371 N.Y.S.2d at 395.
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Section III of this article considers the legislature’s resolu-
tion to the Hellerstein decision adopted in 1981.2® By replacing
the statutory commandment for full value with a statute that
allowed the continued use of uniform fractional assessments,?*
the legislature legitimized the existing practices of assessing
units. Two provisions for implementing the new statute allowed
for various assessing units to preserve the relative tax burdens
borne by each class of property, proportionate to the amounts
under the pre-Hellerstein administration of the property tax.?®
In addition, the legislation again altered the forms of proof al-
lowable in inequality proceedings.?® This section also analyzes
the case of Foss v. City of Rochester*® (Foss I), in which the
court of appeals invalidated, on equal protection grounds, a
portion of the 1981 law that allowed separate tax rates for
classes of property, known as the “homestead” and “non-home-
stead” classes, within a certain assessing unit.*® The basis of
the decision was that the provision caused similarly situated
taxpayers, located in different assessing units within a county,
to pay different amounts of taxes to the county.?®

Section IV of the article reviews the legislature’s attempt to
find a solution to the Foss I decision. The response addressed
the problems of school districts, condominiums, and the special
rules put in place for New York City and Nassau County.

Section V examines the alterations in the methods of proof
authorized by the legislature for taxpayer use in attempting to
have assessments reviewed. This section reviews many of the

23. Act of Dec. 3, 1981, ch. 1057, 1981 N.Y. Laws 219 (McKinney).

24, N.Y. REAL Prop. Tax Law § 305 (McKinney 1984).

25. N.Y. ReaL Prop. Tax Law § 720(3)(¢) (McKinney 1984 & Supp. 1989).

26. See Foss v. City of Rochester, 65 N.Y.2d 247, 480 N.E.2d 717, 491
N.Y.S.2d 128 (1985) (Foss I).

27. Id.

28. Id. at 259-61, 480 N.E.2d at 724-25, 491 N.Y.S.2d at 135-36. At the time of
the decision, the homestead class was comprised of all one, two and three family
residential dwellings, as well as farms and nonresidential property used primarily for
residential purposes. Act of Dec. 3, 1981, ch. 1057, § 2, 1981 N.Y. Laws 219, 220-
21 (McKinney). The non-homestead class is comprised of the properties not within
the homestead class. Act of July 25, 1983, ch. 624, § 11, 1983 N.Y. Laws 1154,
1158 (McKinney).

29. Foss I, 65 N.Y.2d at 259, 480 N.E.2d at 724, 491 N.Y.S.2d at 135.
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issues in this area and points out the recurring problems faced
by the legislature and local governments.

The article concludes with a brief review of the administra-
tion of the real property tax and the underlying theme of the
article: preservation of the status quo only serves to continue
inequitable assessing practices, causing litigation and uncer-
tainty for taxpayers and local governments alike. Lastly, this
article suggests how the full value standard of assessment
might solve some of the problems facing New York’s policy-
makers and taxpayers.

I. THE HISTORY OF ASSESSMENT PRACTICES IN
NEW YORK STATE: 1788-1974

A. The Full Value Standard: Employed Only When
Breached

The foundation of apportioning the real property tax to indi-
vidual taxpayers is assessment, a method by which property is
valued for purposes of placing property on assessment rolls.
The assessment roll is then used for a variety of purposes, but
principally for the property tax. Property tax liability is deter-
mined by multiplying the property’s assessed value by the rate
of tax. Tax rates should be applied uniformly to like classes of
property. Since the real property tax is an ad valorem tax, the
most variable criterion for tax liability is the value of the prop-
erty. Therefore, the value recorded for each property as a re-
sult of its assessment plays a critical role in determining the
individual taxpayer’s liability.®°

30. A great deal of confusion often arises over the terms “value” and “assess-
ment” or “assessed value.” Unfortunately, all too often these terms are used synony-
mously when they have entirely different meanings. In the appraisal process, which
is used to arrive at the “value” of an individual property, the assessor employs a
valuation technique to arrive at a fair market value for the property. There arc
several methods for arriving at a value, such as income capitalization, or the cost
approach using a comparable sales approach. Whatever the method, the property's
fair market value is determined.

Once the market value for a property has been established for all the properties
within a taxing jurisdiction, an assessment percentage is then applied to these values
to arrive at the property’s “assessed value.” Under RPTL section 305, assessment
percentages may be anywhere from 1% to 100%, so long as the percentage is em-

https://digitalcommons.tourolaw.edu/lawreview/vol7/iss1/3
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Three methods of expressing property assessment have been
developed: 1) full value, defined as market value,3* means the
amount which * ‘one desiring but not compelled to purchase
will pay under ordinary conditions to a seller who desires but is
not compelled to sell’ ;3% 2) fractional assessment utilizes a
uniform percentage applied to the market value of the prop-
erty; and 3) fractional assessment by class applies a uniform
percentage to the market value by class of property.

Underlying all three methods of assessment is the expression
of the property’s value at full or market value. While this may
be evident for jurisdictions that employ full value expressions
of assessments, both uniform fractional assessments and frac-
tional assessments by class require an initial determination of
the full value of the property to apply a uniform percentage to
the property for tax assessment purposes. Theoretically, this
should pose no problem to assessors since, historically, both the
state and each unit of local government need to determine the

" total full market value of taxable property within their juris-
dictions. A community’s property value and, thereby, its
wealth, is the standard by which municipalities are compared
to determine the level of state aid each should receive,® the
proper apportionment of the intermunicipality property tax
burden it should bear,** and the constitutional tax and debt
limitations® each will face.

ployed uniformly among the taxing jurisdictions’ properties. See N.Y. REAL Prop.
Tax Law § 305 (McKinney 1984). It is against this *“‘assessment™ or “assessed
value” that the tax rate will be applied in order to determine the taxpayer's liability.

The use of differing assessment percentages by various taxing jurisdictions is a
policy question that each jurisdiction must answer in order to apportion the tax
burden among the various property owners.

31. See Hellerstein v. Assessor of Islip, 37 N.Y.2d 1, 3, 332 N.E.2d 279, 280,
371 N.Y.S.2d 388, 389 (1975).

32. W.T. Grant Co. v. Srogl, 52 N.Y.2d 496, 510, 420 N.E.2d 953, 959, 438
N.Y.S.2d 761, 767 (1981) (quoting Heiman v. Bishop, 272 N.Y. 83, 86, 4 N.E.2d
944, 945 (1936)).

33. See City of Lackawanna v. State Bd. of Equalization & Assessment, 16
N.Y.2d 222, 225 n.1, 212 N.E.2d 42, 44 n.l, 264 N.Y.S.2d 528, 530 n.l (1965).

34. Slewett & Farber v. Board of Assessors, 80 A.D.2d 186, 438 N.Y.S.2d 544
(2d Dep’t 1981), modifying 97 Misc. 2d 637, 412 N.Y.S.2d 292 (Sup. Ct. Nassau
County 1978), modified, 54 N.Y.2d 547, 430 N.E.2d 1294, 446 N.Y.S.2d 241
(1982).

35. N.Y. Consr. art. VII, §§ 4, 10.
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The full value standard has a long history in New York
State, dating back to 1788.3% As recently as 1981, former sec-
tion 306 of the Real Property Tax Law (RPTL) required that
“[a]ll real property in each assessing unit shall be assessed at
the full value thereof.”s” It was generally assumed, however,
that the standard would be satisfied if the assessments were at
a uniform percentage of full value rather than actual full
value.3® Despite the statutory mandate for assessments at full
value, and because the courts of the state had not been enforc-
ing this standard,3® assessors were essentially free to choose the
level of assessment. Historically, residential property was as-
sessed at a lower amount than commercial properties within
their jurisdictions because it was believed that property tax
costs borne by commercial tenants would be passed through to
customers.*?

As such, assessors created a de facto classified system for
assessing properties, the benefits of which accrued to residen-
tial taxpayers. Also, assessors were unable to assess all the par-
cels within their jurisdictions on an annual basis. With increas-
ing property values, the lack of yearly assessment increases
created large disparities between assessments and market val-
ues, both between and within the classes of taxpayers. As a
result, not only were assessments of residential properties tak-
ing place at less than the required full value standard, but ine-

36. Act of Mar. 7, 1788, ch. 65, 1788 N.Y. Laws 769.

37. N.Y. REAL ProP. Tax Law § 306 (McKinney 1984), repealed by Act of
Dec. 3, 1981, ch. 1057, § 1, 1981 N.Y. Laws 219, 219 (McKinney) (codified at
N.Y. ReaL Prop. Tax Law § 305 (McKinney 1984)) (permitting fractional assess-
ments at a uniform percentage of value).

38. Hellerstein v. Assessor of Islip, 37 N.Y.2d 1, 7, 332 N.E.2d 279, 282-83, 371
N.Y.S.2d 388, 393 (1975).

39. In Hellerstein, the court of appeals traced the history of taxpayer inequality
suits challenging the use of fractional assessments. The court discussed prior case
law that, while admonishing offending parties for failing to assess at statutorily re-
quired full value, still did not render the practice unlawful. Id. at 4-7, 332 N.E.2d
at 281-82, 371 N.Y.S.2d at 391-93 (citing People ex rel. Bd. of Supervisors of
Fowler, 55 N.Y. 252 (1873); Van Rensselaer v. Witbeck, 7 N.Y. 517 (1852); Peo-
ple ex rel. Congress Hall v. Outerkirk, 120 App. Div. 650 (3d Dep’t 1907); and
People ex rel. Sheldon v. Fraser, 74 Hun 282, 26 N.Y.S.2d 814 (1893), af’d, 145
N.Y. 593, 40 N.E. 163 (1895)). .

40. Foss v. City of Rochester, 65 N.Y.2d 247, 251-52, 480 N.E.2d 717, 719, 491
N.Y.S.2d 128, 130 (1985) (footnote omitted) (Foss I).
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qualities among members of the same class of property were

- systematically created. Since the administration of the prop-
erty tax is a function of local government, this occurred with-
out the benefit of a common scheme among assessing units ei-
ther within a single taxing jurisdiction or throughout the state.
The result was a series of local assessments that bore no rela-
tion to one another. The system of assessment became so ran-
dom that, in 1970, the Bureau of the Census judged New
York’s assessment system the fifth most inequitable in the
nation.*! \

In 1964, in C.H.O.B. Associates v. Board of Assessors of
the County of Nassau,** the court declared that providing full
value assessments ‘“requires merely that the assessments be at
a uniform rate or percentage of full or market value for every
type of property in the assessing unit.”’*® This decision finally
stated what had been the actual standard for assessment prac-
tices in New York and what would be widely followed.*

B. The Role of Inequality Suits

Taxpayer suits challenging assessments made at or below
full value, yet above the average for the community, presented
a problem to New York courts. “On the one hand there was a
rather obvious violation of equal protection. But on the other
hand the requirements of the statute had been met and if the
court ordered a reduction from full value, it would be compel-

4], STATE BD. OF EQUALIZATION & ASSESSMENT. EDuUC. FIN. & THE N. Y. REAL
Prop. Tax: FULL VALUE ASSESSING & EQUALIZATION, SEPTEMBER 1979, at 3
(1979).

42. 45 Misc. 2d 184, 257 N.Y.S.2d 31 (Sup. Ct. Nassau County), af’d, 22
A.D.2d 1015, 256 N.Y.S.2d 550 (2d Dep't 1964), aff’d, 16 N.Y.2d 779, 209 N.E.2d
820, 262 N.Y.S.2d 501 (1965).

43. Id. at 192, 257 N.Y.S.2d at 38.

44, A number of cases followed C.H.O.B. Associates v. Board ofAssessors, 45
Misc. 2d 184, 257 N.Y.S.2d 31 (Sup. Ct. Nassau County), af’d, 22 A.D.2d 1015,
256 N.Y.S.2d 550 (2d Dep't 1964), aff'd, 16 N.Y.2d 779, 209 N.E.2d 820, 262
N.Y.S.2d 501 (1965). See McAlevey v. Williams, 41 A.D.2d 971, 972, 344
N.Y.S.2d 193, 194 (2d Dep't 1973); Connolly v. Board of Assessors, 32 A.D.2d
106, 107, 300 N.Y.S.2d 192, 193-94 (2d Dep't), appeal denied, 25 N.Y.2d 739, 251
N.E.2d 806, 304 N.Y.S.2d 1028 (1969); Nicolette v. Village of Clyde, 3¢ A.D.2d
202, 204, 310 N.Y.S.2d 896, 898 (4th Dep't 1970); Drelich v. Kahn, 60 Misc. 2d
227, 230, 302 N.Y.S.2d 634, 638 (Sup. Ct. Nassau County 1969).
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ling the assessors to ‘do an uniawful act.’ ”*®* Many courts as-
serted that the letter of the law precluded them from doing
more than merely advising the complainant that he could
swear out a writ of mandamus to compel the revaluation of all
the property within the jurisdiction which would give the tax-
payer a theoretical satisfaction.*®

In 1923, the United States Supreme Court ended this di-
lemma in Sioux City Bridge Co. v. Dakota County.*” The
Court held that “the right of the taxpayer whose property
alone is taxed at 100 percent of its true value is to have his
assessment reduced to the percentage of that value at which
others are taxed even though this is a departure from the re-
quirement of statute.”*® This conclusion was based on the prin-
ciple that where use of both the true value of the property and
the uniformity and equality the law requires is impossible to
achieve, “the latter requirement is to be preferred as the just
and ultimate purpose of the law.”4®

As a result of the Sioux City Bridge decision, New York
courts technically were free to lower an assessment, even
though it was already below full value and even though it was
contradictory to the statutory mandate of full value. In addi-
tion, this decision deflected attention from the practice of as-
sessing at less than full value toward this newly formed “right
of reduction based on inequality.”®°

What evolved was “a two-step process in proving an inequal-
ity case.”® First, the taxpayer proved the proper ratio of as-
sessed value to fair market value in the assessing unit, and sec-
ond, established the fair market value of his property.®? “Proof

45. Hellerstein v. Assessor of Islip, 37 N.Y.2d 1, 8, 332 N.E.2d 279, 283, 371
N.Y.S.2d 388, 394 (1975) (quoting People ex rel. Sheldon v. Fraser, 74 Hun 282,
284, 26 N.Y.S. 814, 815 (1893), aff’d, 145 N.Y. 593, 40 N.E. 163 (1895)).

46. Id. (quoting 1 BONBRIGHT, VALUATION OF PROPERTY 501 (1965)).

47. 260 U.S. 441 (1923).

48. Id. at 446.

49. Id.

50. Beebe, Real Property Tax Administration: An Historical Perspective for
New York State, 2 N.Y. LAND REP. 10032, 10034 (1981).

51. Ed Guth Realty, Inc. v. Gingold, 34 N.Y.2d 440, 446, 315 N.E.2d 441, 442,
358 N.Y.S.2d 367, 369 (1974).

52. Id.
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on these two points [led] to the application of a simple arith-
metic process whereby ratio times market value [equaled]
proper assessed valuation,”s

RPTL section 720(3) governs the types of proof that may be
used to show the ratio of assessed value to full market value.®
Through this subdivision the legislature sought to either facili-
tate or restrict the ease with which taxpayers could bring ine-
quality suits challenging their assessments. Enacted in 1958,%°
the statute provided that assessments could be challenged by
using the selected parcel method®® or the current sales
method.®” The statute was amended in 1961%8 to authorize use
of the state equalization rate.®® Despite this statutory authori-
zation, the court of appeals, in O’Brien v. Board of Assessors
of Mamaroneck,®® held that the equalization rate could not be

53. 1d.

54. N.Y. ReaL Prop. TAx Law § 720(3) (McKinney 1984 & Supp. 1989).

55. Act of Oct. 1, 1958, ch. 959, § 2, 1958 N.Y. Laws 1379, 1451-52 (McKin-
ney) (codified as amended at N.Y. REaL Prop. TAx Law § 720(3) (McKinney
1984 & Supp. 1989)).

56. N.Y. REAL Prop. TAx Law § 720(3) (McKinney 1984 & Supp. 1989). The
selected parcel method requires the parties to mutually agree upon a selection of
sample parcels. Id. Failing such agreement, the court or referce chooses for the
parties. Id. Once chosen, each side then employs expert appraisers to determine the
market value of the sample parcels, with the court or referce being the final arbiter
of the values to be assigned. Id. The rate of assessment (ratio) is found by dividing
the aggregate sum of the assessed value of the sample parcels by the aggregate sum
of the market values. Id.

57. Id. § 720(3)(a). The current sales method provides that evidence of unequal
assessments may be proven by the alternative methed of showing what the market
price for the property would be evidence of *‘actual sales of real property within the
assessing units that occurred during the year in which the assessment under review
was made.” Id.

58. Act of Apr. 24, 1961, ch. 942, § 1, 1961 N.Y. Laws 1798, 1798 (McKinney),
repealed by Act of Dec. 3, 1981, ch. 1057, § 7, 1981 N.Y. Laws 219, 233-34 (Mc-
Kinney) (codified at N.Y. REAL Pror. Tax Law § 720(3) (McKinney 1984 &
Supp. 1989)).

59. The equalization rate is the ratio of the assessed value to the State Board of
Equalization and Assessment’s (SBEA) estimate of its actual or full value. Apprais-
ers on the SBEA staff conduct an appraisal of a sample number of properties for
each assessing unit and make judgments about the percentage of full value being
used by the unit. This judgment is made by comparing the appraisals with the as-
sessed values listed on the local assessment rolls. See UNDERSTANDING EQUALIZA-
TION, supra note 11, at 18-23.

60. 20 N.Y.2d 587, 232 N.E.2d 844, 285 N.Y.S.2d 843 (1967).
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the exclusive means of proving that the challenged assessment
was unequal, as could the select parcels method.®

But in 1969, RPTL section 720(3) was amended again, and
provided that the parties could use the state equalization rate
as the sole form of proof.®? In 1974, in Ed Guth Realty, Inc. v.
Gingold ®® the court of appeals held that the statute permitted
the parties to rely solely upon the state equalization rate or on
contemporaneous sales; proving the value of selected parcels
was no longer a required method.®

The Guth case was instrumental in opening the courts to
taxpayers with inequality claims. The use of the state equaliza-
tion rates allowed taxpayers to prove, with considerable ease,
the existence of the ratio of assessed value to market value in
the assessing unit and that the assessments challenged under
them were discriminatory. In addition to ease, the use of the
equalization rate as proof made the cost of bringing such suits
affordable to the average taxpayer, and potentially increased
the number of suits filed.®®

C. The Re-emergence of Full Value: Hellerstein v. Assessor
of the Town of Islip 1975

In 1975, the court of appeals overturned the entire system of
real property tax assessments in Hellerstein v. Assessor of the
Town of Islip.®® The widespread belief that assessments at less
than full value satisfied the requirements of the RPTL was re-

61. Id. at 595, 232 N.E.2d at 848, 285 N.Y.S.2d at 848-49.

62. Act of Apr. 27, 1969, ch. 302, § 1, 1969 N.Y. Laws 399, 399-400
(McKinney).

63. 34 N.Y.2d 440, 315 N.E.2d 441, 358 N.Y.S.2d 367 (1974).

64. Id. at 449, 315 N.E.2d at 444, 358 N.Y.S.2d at 372.

65. One example of the exorbitant costs associated with an assessment challenge
prior to Guth was discussed in Slewett & Farber v. Board of Assessors, 97 Misc. 2d
637, 412 N.Y.S.2d 292 (Sup. Ct. Nassau County 1978), modified, 80 A.D.2d 186,
438 N.Y.S.2d 544 (2d Dep’t), vacating, 78 A.D.2d 403, 435 N.Y.S.2d 313 (2d
Dep't 1981), modified, 54 N.Y.2d 547, 430 N.E.2d 1294, 446 N.Y.S.2d 24]
(1982), where the court cited the $435,691 fee paid by the petitioners in the case of
860 Executive Towers, Inc. v. Board of Assessors. /d. at 640 n.8, 412 N.Y.S.2d at
295 n.8.

66. 37 N.Y.2d 1, 13-14, 332 N.E.2d 279, 286-87, 371 N.Y.S.2d 388, 398-400
(1975).
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jected by the court, which declared that the full value standard
did not permit assessors to assess at less than full value.”

The Town of Islip admitted that assessments had been made
at less than 100 percent, but asserted two justifications for as-
sessing at other than full value. First, the town had relied on
the court of appeals’ earlier refusals to reject this custom, de-
spite having the opportunity to do so, thereby judicially sanc-
tioning this practice by its silence.®® The town relied almost
solely upon C.H.O.B. and its progeny.®® Judge Wachtler, writ-
ing for the majority, recognized the impact C.H.0.B. had in
lower New York courts and commented: “[T]he custom of
fractional assessments, once roundly condemned as a flagrant
violation of the statute, has endured and acquired a new life
through a kind of legislation by violation.””® However, Judge
Wachtler noted that since the validity of fractional assessments
was not really at issue in C.H.0.B.,”* the affirmance of the de-
cision by the court of appeals should not be construed as sanc-
tioning the practice of fractional assessments.”

The town’s second principle defense was that the creation of
the State Board of Equalization and Assessment (SBEA) by
the legislature indicated that RPTL section 306 did not require
assessment at 100 percent of full value.”® The court rejected
this argument stating that “the State Equalization Board is
only concerned with maintaining equality among the taxing
units”?* and that it * ‘does not purport to measure the ratio of
assessed valuation to full value of any individual property.’ ”*%®
Judge Wachtler found the argument irrelevant insofar as its
only relation to the case at hand was the use of the SBEA’s
ratio as proof in inequality cases.”

67. Id. at 10, 332 N.E.2d at 284, 371 N.Y.S.2d at 395.

68. Id. at 8, 332 N.E.2d at 283, 371 N.Y.S.2d at 394.

69. See id.; see also supra notes 42-44 and accompanying text.

70. Hellerstein, 37 N.Y.2d at 8, 332 N.E.2d at 283, 371 N.Y.S.2d at 393-94.

71. Id. at 7-8, 332 N.E.2d at 283, 371 N.Y.S.2d at 393.

72. See id. at 7-9, 332 N.E.2d at 282-84, 371 N.Y.S.2d at 393-95.

73. Id. at 8, 332 N.E.2d at 283, 371 N.Y.S.2d at 394.

74. Id. at 9, 332 N.E.2d at 284, 371 N.Y.S.2d at 395.

75. Id. (quoting O’Brien v. Board of Assessors, 20 N.Y.2d 587, 596, 232 N.E.2d
844, 849, 285 N.Y.S.2d 843, 840 (1967)).

76. Id.
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The court also acknowledged that the legislature was aware
of the use of fractional assessments, and * ‘[w]here the practi-
cal construction of a statute is well known, the Legislature is
charged with knowledge and its failure to interfere indicates
acquiescence.” ”?? However, it noted that the principle is only
applicable to statutes capable of more than one interpretation
and where a court has not previously interpreted the statute.”
In this particular instance, the court found that any ambiguity
would arise in regard to the term “value,” but noted that it
had previously given judicial construction to that term.”®

Thus, the court of appeals declared the de facto system of
classified assessments illegal. While refusing to set aside the
assessment rolls of prior years, the court said that assessment
rolls that did not comply with the full value standard in follow-
ing years could be voided in their entirety.®® Recognizing that
the full value standard could not be put into place immedi-
ately, the court deferred the implementation of its mandate
from the date of its decision on June 5, 1975, until December
31, 1976.%

Since Hellerstein required revaluations to comply with the
full value standard, hope was raised that the longstanding ine-

qualities under the old system would be corrected. Full value

assessment is crucial to the underlying theory of taxation that
those with similar properties of equal value will be assessed
and taxed equally. Only full value assessment eliminates ine-
qualities within and among various taxing jurisdictions because
each taxpayer is treated the same, regardless of where the
property is located or into which class it falls.

Hellerstein, in conjunction with Guth, spelled disaster for lo-
cal governments. Local governments were required to assess at
full value. Should they fail to do so, the means by which the
taxpayers could prove such failure was significantly enhanced.

77. Id. (quoting Engle v. Talarico, 33 N.Y.2d 237, 242, 306 N.E.2d 796, 799,
351 N.Y.S.2d 677, 680 (1973)).

78. Hellerstein v. Assessor of Islip, 37 N.Y.2d I, 10, 332 N.E.2d 279, 284, 371
N.Y.S.2d 388, 395 (1975).

79. Id.

80. Id. at 13-14, 332 N.E.2d at 287, 371 N.Y.S.2d at 399.

81. Id. at 14, 332 N.E.2d at 287, 371 N.Y.S.2d at 399.
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The magnitude of the Hellerstein decision was so great that
the legislature undertook several enactments to meet its man-
date. Moreover, the chain of legislation, and the resulting liti-
gation, are still being proffered in the quest for a financially
stable, politically sound, and equitably proper system of prop-
erty tax administration.

II. THE.INITIAL LEGISLATIVE RESPONSES TO
HELLERSTEIN: 1977-1980

Hellerstein touched off debate about the administration of
the property tax and, in particular, the methodology of assess-
ment practices. The use of fractional assessments was primar-
ily responsible for the inequitable system of taxation existing at
the time of the Hellerstein decision, yet the legislature delayed
implementation of the full value standard. The legislature and
others grappled with the court of appeals’ mandate for a full
value system of assessment and the anticipated shifting of tax
burden between commercial properties and residential proper-
ties that would result.

A. 1977: Hellerstein’s Effects: Stalls and Studies

In 1977, the first attempt at solving some of the problems
brought to the fore by Hellerstein was a package of three
bills.#2 This package was described as “the culmination of the
labor of the past two years by the legislative and executive
branches of the government in developing a sound and mean-
ingful program for improving real property tax
administration.”®?

Chapter 888 established a statutory time frame for assessing
units to implement the full value standard by amending RPTL
section 306.8¢ Until December 31, 1980, it placed a “morato-

82. N.Y.A. 3502-B, 200th Sess. (1977), N.Y.A. 3100-A, 200th Sess. (1977), &
N.Y.S. 6135-A, 200th Sess. (1977).

83. Memorandum of Governor Hugh Carey on Approval of chapters 887, 888
and 889, reprinted in 1977 N.Y. Laws 2533 (McKinney).

84. Actof Aug. 11, 1977, ch. 888, § 1, 1977 N.Y. Laws 1816, 1816 (McKinney),
repealed by Act of Dec. 3, 1981, ch. 1057, § 1, 1981 N.Y. Laws 219, 219 (McKin-
ney) (codified at N.Y. REaL Prop. Tax Law § 305 (McKinney 1984)).

Published by Digital Commons @ Touro Law Center, 1990

15



Touro Law Review, Vol. 7, No. 1 [1990], Art. 3

74 TOURO LAW REVIEW [Vol. 7

rium” on the filing of final assessment rolls with the newly as-
signed full values for those assessing units which undertook a
revaluation or where the county did so on the unit’s behalf.8®
The moratorium provided those assessing units with a limited
defense to Hellerstein-type suits while the revaluation was pro-
ceeding “in good faith.”®® This bill was “an effort to give local-
ities sufficient time to revalue property and institute assess-
ments simultaneously as well as to encourage voluntary
compliance with the full value standard.”®” Additionally, it was
believed that, “[s]imultaneous implementation of full value as-
sessment rolls throughout the state would help to assure uni-
form, accurate and up to date assessment data.”®®

More importantly, chapter 887% recognized that the pri-
mary factor to be considered in implementing a full value sys-
tem of assessments was its cost.®® Many assessing units were at
or close to their constitutional tax and debt limitations at the
time, and it was incumbent upon the state to come to the aid of
local governments attempting to comply with the full value
standard. Therefore, to aid those assessing units that had be-
gun revaluation, and to coax other assessing units to begin,

85. Id.. Article 5 of the RPTL governs assessment rolls that must be prepared
and published, and the means by which a tentative roll becomes the final assessment
roll for a tax year. N.Y. REAL Prop. Tax Law §§ 500-520 (McKinney 1984); see
also N.Y. Comp. Copes R. & REGs. tit. 9, pts 190-1 to -15, 192-1 to -4 (1985 as
amended through 1988). The importance of the final assessment roll lies in the fact
that notice of the roll’s completion must be published, N.Y. REAL PrROP. TAX LAW §
516 (McKinney 1984 & Supp. 1988), and that the act of publication constitutes
constructive notice. See United Artists Eastern Theaters, Inc. v. Board of Assessors,
76 Misc. 2d 26, 30, 349 N.Y.S.2d 284, 288 (Sup. Ct. Rockland County 1973).
Publication sets running the limitation period during which a certiorari proceeding
may be brought. See People v. Purdu, 196 N.Y. 270, 276-77, 89 N.E. 838, 840
(1909). Moreover, publication of the final roll satisfies due process requirements.
See Feig v. Board of Assessors, 69 Misc. 2d 322, 323, 329 N.Y.S.2d 905, 906-07
(Sup. Ct. Sullivan County 1972) (notice of new assessment by posting and publica-
tion adequate to satisfy requirements of due process).

86. Act of Aug. 11, 1977, ch. 888, § 1, 1977 N.Y. Laws 1816, 1816 (McKinney),
repealed by Act of Dec. 3, 1981, ch. 1057, § 1, 1981 N.Y. Laws 219, 219 (McKin-
ney) (codified at N.Y. REAL Prop. Tax Law § 305 (McKinney 1984)).

87. 1978 AsseMBLY STANDING CoMM. ON REAL Prop. TAX'N REPORT 4.

88. Id.

89. Act of Aug. 11, 1977, ch. 887, 1977 N.Y. Laws 1813 (McKinney).

90. Id.
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chapter 887 created a mechanism for state assistance and ap-
propriated $1 million for the SBEA to assist municipalities.®
The third bill of the package, chapter 889,%* created a Tem-
porary State Commission on the Real Property Tax, to “make
a comprehensive review of the administration and application
of the real property tax and . . . make such recommendations
as it may find necessary to assure that the burden of taxation is
equitably distributed while sound social, economic and govern-
mental purposes are served.”®® Specifically, the commission
was to review the impact of full value upon the relative classes
of taxpayers;®* determine the desirability and feasibility of
classified assessments, fractional assessments, or other means
of lessening the impact of full value assessments;*® determine
the financial and administrative burdens to local government
and what the state’s role should be;*® and review the adminis-
tration and granting of tax exemptions to property.®” The Tem-
porary Commission was to report by December 31, 1978.%°
As a package, this was a strong response by the state. Faced
with the tremendous burden of correcting a 200-year-old prob-
lem in a relatively short period of time, the combination of
placing a “moratorium” on Hellerstein-type suits during reval-

91. Id. § 3, at 1815. The aid was to be distributed according to a formula con-
tained in the then newly created section 1572. N.Y. REAL Prop. Tax Law § 1572
> (McKinney Supp. 1987). Additionally, a ten-year period of probable usefulness was
created for the “[i]nstallation of computer assisted system for the preparation and
maintenance of assessments and tax rolls,” N.Y. LocaL FIN. Law § 11(2)(53-a)
(McKinney 1968 & Supp. 1989), thus allowing municipalities to take advantage of
the SBEA’s Real Property Information System or some other computer-assisted sys-
tem without running afoul of the indebtedness limitations contained in cither the
Local Finance Law or the New York State Constitution. Id.; N.Y, Consr. art. VIIL
Periods of probable usefulness are used in connection with a municipality’s con-
tracting for a debt and the issuance of notes or bonds to pay for such debt. Under
the Local Finance Law, a municipality may not contract indebtedness for a period
longer than that set specifically for the completion or probable uscfulness of the
project. N.Y. LocaL Fin. Law § 11(a) (McKinney 1968 & Supp. 1989).

92. Act of Aug. 11, 1977, ch. 889, 1977 N.Y. Laws 1817 (McKinney).

93. Id. § 3, at 1818.

94. Id. § 3a.

95. Id. § 3b.

96. Id. § 3c.

97. Id. §§ 3g-i, at 1818-19.

98. Id. § 9, at 1819,

Published by Digital Commons @ Touro Law Center, 1990

17



Touro Law Review, Vol. 7, No. 1 [1990], Art. 3

76 TOURO LAW REVIEW [Vol. 7

uations and giving money to local governments to revalue evi-
denced an initial willingness to meet the judicial mandate re-
quiring full value. The creation of the Temporary State
Commission indicated that the two branches realized that this
was a grave problem, which required significant study and
work to be resolved in a manner not wholly disruptive of local
government financing. However, even at this juncture, legisla-
tive concerns of shifting tax burdens were obvious. In creating
the Temporary State Commission, the legislature found that
“[c]onformity with those decisions (e.g., Hellerstein) present
the state and its localities with substantial and difficult
problems, including in some instances the potential shifting of
tax burdens among classes of property.”®® As time progressed,
it became evident that this concern played the preeminent role
in shaping the overall legislative response — an attempt to pre-
serve the status quo ante.

In the time between the enactment of this package and the
reconvening of the legislature in 1978, the court of appeals
made two decisions which raised a new area of concern for the
legislature in dealing with property tax reform. These cases
had a significant impact upon the legislature’s plans for the
real property tax.

First, the court of appeals, in Waldert v. City of Roches-
ter,**® held that municipalities which were taxing in excess of
their constitutional limits had to refund those excess taxes. The
court found that the fiscal crisis facing certain cities and school
districts did not constitute the type of emergency justifying
constitutional suspension of taxing limitations.?®® The court es-
tablished a precedent for refunds to taxpayers who were
wrongfully forced to pay more than the law allowed.*®? More-
over, the Waldert court ruled that municipalities were required
to make refunds for all the tax years during which they were
collecting taxes above their constitutional limits.1°3

99. Id. § 1, at 1817.

100. 44 N.Y.2d 831, 378 N.E.2d 115, 406 N.Y.S.2d 752 (1978).
101. /d. at 834, 378 N.E.2d at 116-17, 406 N.Y.S.2d at 754,
102, Id. at 8335, 378 N.E.2d at 117, 406 N.Y.S.2d at 755.

103. Id.
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The second decision was 860 Executive Towers, Inc. v.
Board of Assessors of the County of Nassau,*** which reaf-
firmed the use of the state equalization rate as a sole basis for
determining the ratio of assessed to full value in property tax
certiorari proceedings.’®® Finding that the ratio is objectively
and expertly arrived at, the court denied a challenge to the
methodology and underlying data employed by the SBEA in
arriving at its equalization rates.'®®

These two decisions made it easier for the taxpayer to prove
that municipalities had been exacting too much money fr.m
them due to unequal assessments. Upon a showing of such
overassessment, municipalities were required to refund the
amounts collected in excess of the proper assessment. The po-
tential outcome boded poorly for certain municipalities and as-
sessing units, like New York City and Nassau County, with
long histories of unequal assessments and potential liabilities of
billions of dollars in taxpayer refunds.*?

B. 1978: More Moratoriums, Legalized Classification, and
Restrictions to the Methods of Proving Inequality

The moratorium for compliance with the judicially man-
dated assessments at full value until December 31, 198018 was
reiterated by the enactment of chapter 476.2°° It further pro-
vided a mechanism for avoiding compliance with Hellerstein to
any assessing unit by merely requiring the enactment of a local
law, ordinance, resolution, or executive action calling for a re-
valuation.’®® The assessing unit need only take such action to
create an appearance of intent to revalue, then proceed “with
all deliberate speed,”**! although evaluations no longer needed

104. 53 A.D.2d 463, 385 N.Y.S.2d 604 (2d Dep't 1976), aff'd sub nom. Pierre
Pellaton Apartments, Inc. v. Board of Assessors, 43 N.Y.2d 769, 372 N.E.2d 801,
401 N.Y.S.2d 1013 (1977).

105. Id. at 467-70, 385 N.Y.S.2d at 608-09 (citing Ed Guth Realty, Inc. v.
Gingold, 34 N.Y.2d 440, 315 N.E.2d 441, 358 N.Y.S.2d 367 (1974)).

106. Id. at 470, 385 N.Y.S.2d at 609.

107. See infra note 147 and accompanying text.

108. Id. § 1, at 823.

109. Act of July 11, 1978, ch. 476, 1978 N.Y. Laws 823 (McKinney).

110. Id.

111. Id.
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to be implemented prior to December 31, 1980. The original
moratorium required assessing units to be “actively carrying
out”''? a physical revaluation by December 31, 1980.1*® Many
local governments were now ensured the means by which to
create an appearance of compliance, and to await further ac-
tion by the state legislature that might obviate forever the need
to actually undergo a revaluation.

Furthermore, until the end of the moratorium, assessments
could be made at no more than full value.’** While observing
the constitutional limit on assessments,'® it allowed the use of
any value less than full value, once again leaving local asses-
sors to determine the percentages of value to be used. This con-
stituted a sanctioned continuation of the use of fractional as-
sessments and the classification of assessments that resulted.
This policy may have protected certain types of property from
receiving worse treatment in the absence of a comprehensive
new standard. By allowing the illegal practices to continue, the
legislature and the governor avoided compliance with Heller-
stein and abdicated their policymaking roles.

The real substance of the legislation, however, was contained
in the restrictions placed on the forms of proof allowed in a
proceeding to challenge an assessment. Under Guth*'® and 860
Executive Towers,**" a property owner only had to prove that
his property was assessed at a higher ratio of assessed to full
value than the equalization rate, as prescribed by the SBEA
for all the real property in the assessing unit. With respect to
the moratorium limit of assessing at no more than full value
established by the chapter, the petition also had to contain an
allegation that the ratio of assessed value to market value of
the property under review was greater than the ratio for other

112, Act of Aug. 11, 1977, ch. 888, 1977 N.Y. Laws 1816 (McKinney) (codified
as amended at N.Y. REAL Prop. Tax Law § 306 (McKinney 1984)).

113. 1d.

114. Act of July 11, 1978, ch. 476, § 1, 1978 N.Y. Laws 823, 823 (McKinney).

115. N.Y. ConsT. art. XVI, § 1.

116. Ed Guth Realty, Inc. v. Gingold, 34 N.Y.2d 440, 315 N.E.2d 441, 358
N.Y.S.2d 367 (1974).

117. 860 Executive Towers, Inc. v. Board of Assessors, 53 A.D.2d 463, 385
N.Y.S.2d 604 (2d Dep't 1976), aff’d sub nom. Pierre Pellaton Apartments, Inc. v.
Board of Assessors, 43 N.Y.2d 769, 372 N.E.2d 801, 401 N.Y.S.2d 1013 (1977).
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properties “of the same major type, as determined by the state
board of equalization and assessment.”'® By requiring such
proof, the ability of taxpayers to bring such suits was greatly
hampered, thereby slowing down the rising refund liability of
municipalities facing these suits.

A petitioner challenging his assessment would now have to
allege not only a higher ratio for his property in relation to all
other properties in the assessing unit, but also allege a higher
ratio for his property in relation to all other properties in the
applicable major type as well. While intended to increase the
difficulty of proving an unequal assessment in order to avoid
tax refund liabilities,’*? a host of other problems attended the

118. Act of July 11, 1978, ch. 476, § 1, 1978 N.Y. Laws 823, 823 (McKinney).
At the time chapter 476 was enacted, RPTL section 1200 required the State Board
of Equalization and Assessment (SBEA) to sample the ratio of assessments to mar-
ket value for each major type of property at least once every five years. A major
type of property means a general type of taxable real property which exceeds one of
the criteria set forth in the market value survey procedure. N.Y. Comp. Copes R &
REGs. tit. 9, § 186-17.1(e) (1986). The general types of property used in the 1978
market survey were residential, commercial, apartment, vacant, farm, industrial,
utility, or loft (only in the City of New York). Id. § 186-17.1(c). For a general
discussion of a market survey, see id. § 186-1.13 (1988). Thesc samples are known
as “market surveys” and are normally conducted in order to develop the equaliza-
tion rate. Jd. § 186-1.2(b). The purpose of classification of parcels into major types
of property is to aid the SBEA’s staff in developing the equalization rate. By classi-
fying the parcels in each assessing unit, they may be more accurately sampled, ap-
praised, and equalized. For a general description of the procedures used by the
SBEA staff for conducting a market survey, see id. § 186-1.13(b). For the specific
procedures used in each market survey since 1978, see id. § 186-17. The Adminis-
trative Code requires that appraisals of individual parcels must be conducted for
differing types of property, using different methods of valuation for cach. See id. §§
186-1.14, 186-16. As a result of these different valuation methads, property type
classification becomes a necessary means by which the proper value is calculated for
sample parcels and the class that they represent.

119. See generally Memorandum from Peter Piscitelli, Legislative Represcntative
of New York City, to Governor Hugh Carey (July 7, 1978); Internal Mcmorandum
within the Executive Chamber from Henrik Dullea to Judah Gribstz, Counsel to the
Governor (July 6, 1978); Letter from Ed Koch, Mayor of New York City, to Gover-
nor Hugh Carey (June 29, 1978); Memoranda from Allen Schwartz, Corporation
Counsel of New York City, to Governor Hugh Carey (June 29, 1978) and to Robert
Morgado, Secretary to the Governor (April 28, 1978).
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use of these ratios that rendered them either impossible or ex-
cessively expensive to employ.!2°

The problems with the new statute were spread across con-
stitutional, programmatic and policy lines. Furthermore, there
were additional uncertainties regarding the construction to be
given the language employed.** The bill contained potential
constitutional problems because it introduced the concept of
classified assessments. While this has been a de facto practice
for many years, codification of a system of classification sub-
jected the practice to constitutional scrutiny. Although the leg-
islature was not prohibited by the constitution from establish-
ing a classified system of taxation, case law required that the
legislature set forth definitive guidelines detailing the means by
which classification was to be achieved.!??

120. The statutory language that gave rise to the use of the major types of prop-
erty calls for their use as they are “determined by the state board of equalization
and assessment.” Act of July 11, 1978, ch. 476, § 1, 1978 N.Y. Laws 823, 823
{(McKinney). However, according to the SBEA, the ratio of assessed value to mar-
ket value for each major type of property is not determined by the State Board for
the assessment rolls. Letter from Robert L. Beebe, SBEA Counsel, to Judah
Gribetz, Counsel to the Governor (June 30, 1978). Rather, they are informally de-
veloped by the SBEA staff for use in developing the equalization rate for the unit
under survey. Id. Therefore, since the bill does not change the board’s procedures,
the evidence required of the petitioner is impossible to produce as it does not exist.
Furthermore, had new legislation been passed to alter the board’s procedures so that
these ratios would have been calculated: one, they could not be determined retroac-
tively; and two, to do so would have required a doubling of the board’s funding at
that time, estimated by the Governor’s Division of Budget to cost $8.8 million if
doubled. Letter from Robert Beebe, SBEA Counsel, to Judah Gribetz, Counsel to
the Governor (June 30, 1978), reprinted in Bill Jacket of ch. 476, 1978 N.Y. Laws
823 (McKinney). These concerns were made known to Governor Carey and his
counsel prior to the governor signing the bill into law. See generally Bill Jacket of
ch. 476, 1978 N.Y. Laws 823 (McKinney).

121. See 6 Op. Counsel SBEA No. 2, at 9 (1977).

122. The enunciated rule regarding the legislature’s power to tax was concisely
summarized by the court of appeals in the case of United States Steel Corp. v.
Gerosa, 7 N.Y.2d 454, 166 N.E.2d 489, 199 N.Y.S.2d 475 (1960), where it stated:

In New York, the State Legislature has the exclusive power to tax, including

the power to determine the class of persons to be taxed, which it may delegate

to its municipal subdivisions, including the City of New York. But any taxes

imposed by the latter must be within the expressed limitations and, unless

authorized, a tax so levied is constitutionally invalid. It is equally well settled
that the legislature may classify property for tax purposes in any manner it
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In this legislation, however, the delegation of the taxing au-
thority was made, in two instances, without any statutory
guidelines. The first instance was the delegation of authority to
the SBEA to establish major types of property.’*® That power
was delegated by incorporating RPTL section 1200,*2¢ which
authorized classification of major property types. Section 1200
contained no definitions or distinctions for these property types,
so that classifications made pursuant to that section were not
specifically authorized by law. Instead, the SBEA merely al-
lowed the staff to use informal classifications in the determina-
tion of the equalization rate.

The second instance was found in the delegation of power to
the local assessors. Under RPTL section 307, the assessors
were free to assess at any rate they chose, without any pre-
scribed standards other than the maximum assessment at full
value.’®® Local assessors always had a degree of autonomy in
setting the property’s value, since they were appraisers and
used personal judgments to set assessed values. However, the
legislature established statutory criteria upon which appraisers’
judgments had to be based in an attempt to eliminate variances
and discrepancies between assessments of like properties.!?®

deems proper. Its power in that regard is not without limitations, for the clas-

sification must have some reasonable basis.
Id. at 459, 166 N.E.2d at 491, 199 N.Y.S.2d at 478 (citation omitted) (emphasis
added).

123. N.Y. ReaL Prop. Tax Law § 1200 (McKinney 1989).

124, Id.

125. Act of July 11, 1978, ch. 476, § 1, 1978 N.Y. Laws 823, 823 (McKinney).

126. Until this legislation, that standard in New York had been full value since
at least 1788. See supra note 36 and accompanying text. The use of a standard that
allows too wide a discretion will not be upheld. See infra notes 151-54 and accom-
panying text. The courts have passed on this issue on several occasions. The New
York Court of Appeals, in the case of Gautier v. Ditmer, 204 N.Y. 20, 97 N.E. 464
(1912), stated that “it would be incompetent for the legislature to leave to a state
officer or department the power to determine whether a tax should be levied, or at
what rate, or upon what property . . . ."” Id. at 28, 97 N.E. at 467. In the case of
Weissenger v. Boswell, 330 F. Supp. 615 (M.D. Ala. 1971), the U.S. District Court
held unconstitutional an Alabama law limiting the ratio of assessed to market value
at no more than 30%. Id. at 625. That finding was predicated upon three grounds,
all of which are relevant to this statute. First, the court found that “a [s]tatute
which fails to provide clearly ascertainable and well-defined standards to guide the
ministerial officers charged by law with its implementation and administration cre-
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Another constitutional concern was that by failing to estab-
lish a policy that uniformly corrected previous violations of the
statutory full value command, the bill failed to meet the re-
quirements of article 8, section 12 of the New York State
Constitution.?” That section makes it the duty of the legisla-
ture to prevent taxation and assessment abuses by counties, cit-
ies, towns and villages.1?®

Administratively, the bill presented a solution for a single
municipality, New York City, in a statewide format. Many of
the municipalities that would have been affected by the bill
neither needed nor warranted the provisions it contained.!??
The SBEA claimed that it did not prepare the type of informa-
tion required by the bill, nor did it possess the necessary staff

ates an unwarranted and void delegation of legislative power.” Id. at 624-25 (foot-
note omitted). As discussed, the statute at issue here does not appear to provide the
necessary standards to guide the officers to whom the taxing power is delegated.
Second, the court found that due process was violated by the Alabama statute, and
that:

Due process requires of a statute a reasonable degree of certainty and defi-

niteness—a requirement that applies with special force to a taxing statute.

When it leaves the legislature, a statute must be complete in all its terms, and

it must be definite and certain enough to enable every person, by reading the

law, to know what his rights and obligations are and how the law will operate

when put into execution.
Id. at 624, In the New York statute, no clear classifications of property were made,
and the standard for assessment was left open to the assessor’s discretion. As a
result, no taxpayer could, on the reading of the statute, determine his rights or obli-
gations under it. Finally, the court found that equal protection would be violated by
unequal taxation as a result of permitting assessments to range from 0 to 30% of
fair market value, and stated that “[v]esting such wide discretion in the hands of
tax officers, no matter how good their motives, necessarily will result in an arbitrary
and discriminatory system of taxation.” Id. at 625. In the New York statute, the
range was far wider (0 to 100%) as the limit is the actual full value of the property.

127. N.Y. ConsT. art. VIII, § 12.

128, Id.

129. Recognition of this fact was taken by New York City. In a memorandum
regarding the bill, the New York City Corporation Counsel stated that, *{tJhe pro-
posals would apply to the entire State although they are geared to the City alone.”
Letter from Allen G. Schwartz, Corporation Counsel to the City of New York, to
Robert Morgado, Secretary to the Governor (April 28, 1978), reprinted in Bill
Jacket of ch. 476, 1978 N.Y. Laws 823 (McKinney). In further recognition of the
bill’s impact, the letter went on to summarize the city’s priorities, which included
several alternative plans for these provisions to take effect in Nassau and Suffolk
counties and New York City, or just the city alone. Id.
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or resources to comply with the statutory requirements.'s® Ad-
ditionally, the SBEA samples did not always include all types
of property, so that in many instances ratios did not exist for
certain classes of property.’®! As a result, the taxpayers within
those classes had no statutory remedy. Further complicating
this was the fact that class ratios did not exist for residences in
New York City as a whole, but rather, for each borough. The
SBEA feared an unhealthy competition would result between
boroughs to reduce assessments.?** Moreover, as to New York
City, it was believed that higher effective tax rates for com-
mercial, industrial and apartment properties would be pre-
served, thereby decreasing the ability to attract and keep busi-
nesses in the city.!??

Among the possible statutory construction problems was the
bill’s intended retroactive effect. Section three stated that the
act was to be construed as remedial.*** The limitation on retro-
active legislation was that, absent unequivocal, express legisla-
tive intent, the act could not interfere with a vested right.!3®
This limitation generally applies to substantive rights, not to

130. See supra notes 119-20 and accompanying text.

131. In a market survey, “[t]he minimum percent of assessed value sampled is
85%, except that large units in non-sampled classes will always be sampled.” Letter
from Robert Beebe, SBEA Counsel, to Judah Gribetz, Counsel to the Governor
(June 30, 1978), reprinted in Bill Jacket of ch. 476, 1978 N.Y. Laws 823 (McKin-
ney). While use of the 85% is based on limited resources of the SBEA, the result is
that not all classes are sampled in the market survey. Id.

132. See Memorandum from David Gaskell to Tom Frey (June 22, 1978), re-
printed in Bill Jacket of ch. 476, 1978 N.Y. Laws 824 (McKinney).

133. Id.

134. Act of July 11, 1978, ch. 476, § 3, 1978 N.Y. Laws 823, 824 (McKinney)
(codified at N.Y. REaL Pror. Tax Law § 307 (McKinney 1984 & Supp. 1989)).
This amendment was designed to correct imperfections in chapters 888 and 889 of
the laws of 1977. Act of Aug. 11, 1977, ch. 888, 1977 N.Y. Laws 1816 (McKinney)
and Act of Aug. 11, 1977, ch. 889, 1977 N.Y. Laws 1817 (McKinney). The N.Y.
StaTUTE Law §§ 51-61 (McKinney 1971) concerning retroactive operation of stat-
utes, contains several references indicating that state statutes may be treated as
retroactive when they contain an express provision or by legislative intent. /d. §§
51(b), (d). Among the references is 51(a), which states that **[w]ith the exception
of the proscription of ex post facto laws in the Constitution of the United States,
there is no provision in either the federal Constitution or the New York State Con-
stitution expressly concerned with retroactive legislation.” J/d. § 51(a) (footnote
omitted). ’

135. See N.Y. StaTUTE Law §§ 51-61 (McKinney 1971).
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procedural rights.’®® The SBEA questioned its validity on the
premise that requiring allegations of class inequity was a sub-
stantive amendment, not merely a procedural one.?®” As such,
it could not have a retroactive effect. The Division of Budget
saw it as questionable because substantially reducing the relief
available was substantive, not procedural.'®®

Finally, the question of whether the bill was good policy for
the state was raised. Both the SBEA and the Department of
State found that the bill moved away from the implementation
of more equitable property tax assessment administration.®®
Then Secretary of State Mario Coumo, on behalf of the De-
partment of State, recommended disapproval of the bill by the
governor, noting “that the bill is not consonant with the stance
taken by the administration.”**® The SBEA’s counsel, Robert
Beebe, termed the legislation “yet another attempt to delay or
halt the current progress toward a modern and equitable sys-
tem of real property tax assessment administration.”’**!

136. Gramott Corp. v. Graves, 255 A.D. 255, 7 N.Y.S.2d 457 (3d Dep’t 1938),
aff'd, 280 N.Y. 588, 20 N.E.2d 27, 7 N.Y.S.2d 457 (1939).

137. See Letter from Robert Beebe, SBEA Counsel, to Judah Gribetz, Counsel
to the Governor (June 30, 1978), reprinted in Bill Jacket of ch. 476, 1978 N.Y.
Laws 823 (McKinney).

138. DivisioN OF BUDGET 10-DAY REPORT ON BILLS FOR A. 12216-B, reprinted
in Bill Jacket of ch. 476, 1978 N.Y. Laws 823 (McKinney).

139. Letter from Robert Beebe, SBEA Counsel, to Judah Gribetz, Counsel to the
Governor (June 30, 1978); Memorandum from Mario Cuomo, Secretary of State, to
Judah Gribetz, Counsel to the Governor (July 11, 1978), reprinted in Bill Jacket of
ch. 476, 1978 N.Y. Laws 823 (McKinney).

140. Memorandum from Mario Cuomo, Secretary of State, to Judah Gribetz,
Counsel to the Governor (July 11, 1978), reprinted in Bill Jacket of ch. 476, 1978
N.Y. Laws 823 (McKinney). The Secretary’s memorandum quoted with approval
the memorandum issued by Governor Carey upon enactment of chapters 887, 888
and 889 of the laws of 1977, in which Governor Carey stated that those chapters
“assure the people of this State that State and local officials are working in harmony
to assure the most equitable, efficient and progressive real property tax administra-
tion. . . .” Memorandum from Governor Hugh Carey on Approval of chapters 887,
888 and 889, reprinted in 1977 N.Y. Laws 2534 (McKinney).

141. Letter from Robert L. Beebe, SBEA Counsel, to Judah Gribetz, Counsel to
the Governor (June 30, 1978), reprinted in Bill Jacket of ch. 476, 1978 N.Y. Laws
823 (McKinney).
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Despite the deficiencies and disapproval by numerous agen-
cies,** Governor Carey signed the bill into law on July 11,
1978.243 Due to potential fiscal hardship resulting from tax re-
funds, long-range planning for an improved tax administration
policy took a back seat to more pressing concerns. Instead of
creating an equitable system, the legislative stopgap measure
dealt primarily with the problems that New York City and
Nassau County believed they were facing. In the light of
Guth*** Waldert,**® and 860 Executive Towers,**® New York
City estimated it might owe as much as $2.7 billion, and Nas-
sau County estimated it might owe as much as $200 million in
tax rebates if the courts lowered assessments based on the
equalization rate.™? In a letter calling the bill “the single most
important legislation to the City,”?*® New York City’s former
Mayor, Ed Koch, added, in his own hand, a plea to Governor
Carey not to “fail [him] on this.”**®* The impact of this legisla-
tion on the city was not lost in the legislature, which passed it,
and not on the governor, who signed it despite its short-
comings.®°

142. The list, which is long, included the Division of Budget, the SBEA, the De-
partment of State, the Temporary Commission on the Real Property Tax, several
assessment officers of various counties throughout the state, as well as others too
numerous to list. For the exhaustive compilation of correspondence regarding the
bill, see Bill Jacket of ch. 476, 1978 N.Y. Laws 823 (McKinney).

143. Act of July 11, 1978, ch. 476, 1978 N.Y. Laws 823 (McKinney).

144. Ed Guth Realty, Inc. v. Gingold, 34 N.Y.2d 440, 315 N.E.2d 441, 358
N.Y.S.2d 367 (1974). :

145. Waldert v. City of Rochester, 44 N.Y.2d 831, 378 N.E.2d 115, 406
N.Y.S.2d 752 (1978).

146. 860 Executive Towers, Inc. v. Board of Assessors, 53 A.D.2d 463, 385
N.Y.S.2d 604 (2d Dep't 1976), aff’d sub nom. Pierre Pellaton Apartments, Inc. v.
Board of Assessors, 43 N.Y.2d 769, 372 N.E.2d 801, 401 N.Y.S.2d 1013 (1977).

147. Memorandum from David A. Mannis, City of New York Office of the
Mayor, to David Jaffe (June 22, 1978).

148. Letter from Ed Koch, Mayor of New York City, to Governor Hugh Carey,
at 1 (June 29, 1978), reprinted in Bill Jacket of ch. 476, 1978 N.Y. Laws 824
(McKinney).

149. Id, at 2.

150. Evidence of the collective state of mind can be found in the handwritten
note at the end of the Division of Budget's report recommending disapproval of the
bill where Howard Miller, then acting Director of the Budget, stated *I support the
staff recommendations (for disapproval) but recognize that some type of relief for
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The deficiencies of the legislation were quickly exploited by
the certiorari bar, and section 307 was soon declared unconsti-
tutional in Slewett & Farber v. Board of Assessors of Nassau
County's* and Rego Properties Corporation v. Finance Admin-
istrator of the City of New York.® The respective courts
found that the lack of guidelines or standards under which the
SBEA was to establish classes of property for taxing purposes
were unconstitutional delegations of legislative power.1®® Both
courts also found that the unlimited discretion granted to the
local assessors to vary the percentage of value between classes
of property was constitutionally impermissible under both the
due process and equal protection clauses of the fourteenth
amendment.’® The Slewett court also found an equal protec-
tion clause violation insofar as the statute sought to make its
provisions retroactive and, thereby, applicable to pending
proceedings.!®®

C. 1979: Further Restriction on Methods of Proving
Inequality

The Slewett decision was handed down quickly,*®® and prior
to the legislature’s return for the 1979 session. As a response to
Slewett, as well as in anticipation of other adverse decisions
declaring the 1978 legislation invalid, chapters 126 and 127
were enacted, again altering the forms of evidence admissible
as proof for inequality proceedings. Chapter 126 repealed the
use of the state equalization rate as evidence.'®” The intent was
to clarify the legislature’s attempts to provide true respite from

the city is necessary.” DiIvisiON OF BUDGET 10-Day REPORT ON BILLS FOR A.
12216-B, reprinted in Bill Jacket of ch. 476, 1978 N.Y. Laws 823 (McKinney).

151. 97 Misc. 2d 637, 412 N.Y.S.2d 292 (Sup. Ct. Nassau County 1978), modi-
fied, 80 A.D.2d 186, 438 N.Y.S.2d 544 (2d Dep't), vacating, 78 A.D.2d 403, 435
N.Y.S.2d 313 (2d Dep’t 1981), modified, 54 N.Y.2d 547, 430 N.E.2d 1294, 446
N.Y.S.2d 241 (1982).

152. 102 Misc. 2d 641, 424 N.Y.S.2d 621 (Sup. Ct. Queens County 1980).

153. Id. at 646, 424 N.Y.S.2d at 624; Slewett, 97 Misc. 2d at 648, 412 N.Y.S.2d
at 300.

154. Id.

155. Slewett, 97 Misc. 2d at 651-52, 412 N.Y.S.2d at 302.

156. Id. at 637, 412 N.Y.S.2d at 292.

157. Act of May 22, 1979, ch. 126, § 3, 1979 N.Y. Laws 351, 352 (McKinney).
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inequality actions until 1981.1%® Its real effect, therefore, was
aimed at reducing the ability of commercial and industrial
property owners to take advantage of an inexpensive means by
which to challenge their assessments because “[t]he use of the
equalization rate [had] resulted in dramatic assessment reduc-
tions or potential reductions, causing fiscal instability in many
localities.*®®

This conclusion was supported by the enactment of chapter
127,*¢° which permitted owners of residential property of three
units or less to use “‘any evidence deemed relevant and mate-
rial . . . notwithstanding any provision of law to the con-
trary.”?®* Thus, a special class of petitioners in assessment re-
views—homeowners—were still allowed to use the state
equalization rate as proof. Having declared that the equaliza-
tion rate “was never intended to determine property values for
taxing purposes”®2 and that their use produced “undesirable
and unintended™%® as well as “spurious and counter-productive
results,”*%* the legislature nevertheless reversed on the issue
with respect to homeowners. It stated that the use of the rate
would provide homeowners with proof of inequality that they
could “assemble and present in a summary and inexpensive
manner.”*®

Chapter 127 also made the bills applicable to all proceedings
commenced on or after January 1, 1970, in which no final de-

158. See Act of Aug. 11, 1977, ch. 888, § 1, 1977 N.Y. Laws 1816, 1816 (Mc-
Kinney); Act of July 11, 1978, ch. 476, § 1, 1978 N.Y. Laws 823, 823 (McKinney).
In this regard, the memoranda of chapters 126 and 127 cite the fact that chapter
476 of 1978 was intended to temporarily limit property owner suits, yct was being
judicially challenged due to conflicting views about the law’s intent, resulting in
potentially severe financial impact upon local government tax revenues. Memoran-
dum in Support of ch. 126, 1979 N.Y. Laws 1666 (McKinney); Memorandum in
Support of ch. 127, 1979 N.Y. Laws 1667 (McKinney).

159. 1979 AsseMBLY STANDING CoMM. ON REAL Prop. TAX'n REPORT 7.

160. Act of May 22, 1979, ch. 127, 1979 N.Y. Laws 352 (McKinney).

161. Id. § 3, at 353.

162. Act of May 22, 1979, ch. 126, § 1, 1979 N.Y. Laws 351, 351 (McKinney).

163. Id.

164. Id.

165. Act of May 22, 1979, ch. 127, § 1, 1979 N.Y. Laws 352, 352-53
(McKinney).
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termination had been made, as well as to those proceedings
commenced after the effective date of the act.2¢®

The intent of chapters 126 and 127 notwithstanding, the
courts declared these chapters unconstitutional shortly after
their enactment. At the appellate division, the Slewett court
reviewed the 1979 legislation and found the homeowner’s pro-
vision offensive to equal protection principles.'®? It struck down
retroactive application of chapters 126 and 127 on both separa-
tion of powers considerations and because the consequences
were so harsh and oppressive that they were deemed violative
of the fundamental fairness implicit in due process.'®® In John-
son v. Town of Haverstraw,*®® the court found the statutes un-
constitutional on equal protection grounds and also to the ex-
tent that they applied retroactively.”

Both courts found equal protection problems with the availa-
bility of the equalization rate to homeowners of property with
three units or less while its use was prohibited for all other
property owners.'”* The Slewett court found that the elimina-
tion of the equalization rate to all taxpayers as a method of
proving inequality was constitutional because availability of
the select parcel and actual sales methods did not effectively
deprive a taxpayer of redress.!”?

166. Id. § 3, at 353. The Act took effect on May 22, 1979. Id. at 352.

167. Slewett & Farber v. Board of Assessors, 80 A.D.2d 186, 210-11, 438
N.Y.S.2d 544, 562 (2d Dep’t), vacating, 78 A.D.2d 403, 435 N.Y.S.2d 547, (2d
Dep’t 1981), modified, 54 N.Y.2d 771, 430 N.E.2d 1294, 446 N.Y.S.2d 241
(1982).

168. Id. at 221-22, 438 N.Y.S.2d at 569.
169. 102 Misc. 2d 923, 425 N.Y.S.2d 192 (Sup. Ct. Rockland County 1980).

170. Id. at 931-32, 425 N.Y.S.2d at 198. The court relied on the reasoning of
Slewett. Id.

171, Id.; Slewert, 80 A.D.2d at 209, 438 N.Y.S.2d at 561-62.

172. Slewett, 80 A.D.2d at 215-16, 438 N.Y.S.2d at 565-66. The court stated
whether the elimination of the state equalization rate survived a due process chal-
lenge in Slewett depended upon “whether the alteration in evidentiary rules ha[d]
totally deprived the tax review petitioners of their right to a tax refund, for due
process demands that litigants be afforded a reasonably efficient mode of redress for
their wrongs.” /d. at 213, 438 N.Y.S.2d at 564 (citations omitted).

https://digitalcommons.tourolaw.edu/lawreview/vol7/iss1/3

30



Sockowitz: Real Property Tax Law

1990] REAL PROPERTY TAX LAW 89
D. The Legislative Perspective

From 1976 to 1979, the legislature had put off the effects of
Hellerstein in order to devise a scheme for revaluations that
would prove both politically acceptable and constitutionally
permissible. To do this, the legislature devised numerous mach-
inations regarding the types of proof admissible to prove ine-
quality, thereby limiting the impact of the onslaught of tax re-
fund suits. The number and impact of such suits forced the
legislature to concentrate on avoiding fiscal disaster for several
municipalities throughout the state instead of devising an equi-
table system of property tax administration. The potential fis-
cal impact was avoided despite the fact that most of the legis-
lation was declared unconstitutional after its enactment.

In 1980, the legislature returned to the task of creating a
system of property tax assessment in compliance with Heller-
stein.?™ The most controversial bill'”* attempted to return to
the pre-Hellerstein method of assessing. It provided that “all
real property in each assessing unit shall be assessed by any of
the same methods of assessment as such assessing unit used
prior to the year nineteen hundred seventy-five, provided, how-
ever, another method of assessment may be adopted.”*” The
last proviso allowed assessing units to continue to operate as if
they had chosen to undertake a revaluation.!™®

173. In 1980, four bills were introduced to address the issue. Of the four, two
passed the Senate, one passed the Assembly, but none were presented to the gover-
nor for approval. A. 6136, N.Y. Leg., 1979-80 Reg. Sess. (1980) (Mr. Esposito); A.
10,000-D, N.Y. Leg., 1979-80 Rep. Sess. (1980) (Speaker Fink); S. 8803, N.Y.
Leg., 1979-80 Reg. Sess. (1980) (Mr. Marchi); S. 9357-A, N.Y. Leg., 1979-80
Reg. Sess. (1980) (Mr. Present).

174. The legislation creating the most excitement was Assemblyman Esposito’s
bill, which had been introduced in the Senate by Mr. Padavan, S. 4130-B, N.Y.
Leg., 1979-80 Reg. Sess. (1980).

175. A. 6136, N.Y. Leg., 1979-80 Reg. Sess. (1980); S. 4130-B, N.Y. Leg.,
1979-80 Reg. Sess. (1980).

176. The bill was passed by the Senate, but failed to get out of the Assembly
Real Property Taxation Committee, despite a motion to discharge from committee.
A motion to discharge a bill from committee is the means by which a member
attempts to have the bill considered by the entire body, despite its not being re-
ported out of committee in the normal fashion. Under the Assembly Rules, a stand-
ing committee shall not be discharged from the consideration of a bill until a motion
is made and a majority of all the members vote upon the motion. RULES OF THE
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The impact of full value assessment on homeowners had
been the primary focus of the legislature in fashioning a policy
response to the Hellerstein mandate. The assembly believed
that compliance with the court’s ruling would lead to a major
shift of the real property tax burden-from commercial and in-
dustrial properties to residential and farm properties in the
state.'” The Temporary State Commission on the Real Prop-
erty Tax, established by the legislature to study the problem,?®
found that moving to full value would cause such a shift to
occur,'™ and that its magnitude would be determined by the
degree of deviation from the legal standard of full value that
had already taken place as a result of local assessing practices.

The result of the de facto classification of properties was a
feared tax shift, under which assessors valued properties by
class and inequitably assessed properties within each class. Tax
shifts take two forms, inter-class and intra-class. Inter-class
shifts are the transfer of the burden from one class of property
to another, for example, from commercial ‘to residential. These
shifts would occur as a result of assessors having assessed
properties in the commercial class at a higher percentage of
actual value than those in the residential class. If the full value
standard were to be applied, the result would be that commer-
cial properties would experience a reduction in their assess-
ments, with a corresponding increase in the assessments in the
residential class. '

In intra-class shifts, the burden of taxation shifts between
taxpayers within the same class of property. These tax shifts
would occur either as the result of assessors having failed to
keep assessments current or assessing at a varying percentage

ASSEMBLY FOR 1987-88, at 20. Although the bill was not enacted into law, the Espo-
sito/Padavan bill, and Mr. Esposito himself, were responsible for the creation of a
great deal of hoopla over the implementation of full value and the effect that it
might have on homeowners.

177. NEw YORK STATE ASSEMBLY TASK FORCE ON SCHOOL FINANCE AND REAL
PROPERTY TAXATION, THE LEGISLATIVE RESPONSE TO THE PROPERTY TAX CRIsIs:
AN ANALYSIS OF PUBLIC POLICY APPROACHES TO CLASSIFICATIONS 1 (Sept. 1979)
[hereinafter LEGISLATIVE RESPONSE].

178. Act of Aug. 11, 1977, ch. 889, § 1, 1977 N.Y. Laws 1817, 1817-18
(McKinney).

179. 1979 REPORTS supra note 7, at 57-58.
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of full value among one class of properties. It was a common
assessment practice to alter a property’s assessment only upon
its improvement or upon sale.*®® As a result, the longer a prop-
erty remained in the hands of a single owner, the lower the
assessment for that property was in relation to newer, im-
proved, or more recently sold properties. The rise in the market
value of property further exacerbated the undervaluation of as-
sessments on many parcels. Again, it was assumed that if full
value was implemented, the burden that overassessed proper-
ties bore would fall onto these underassessed properties.

In response to Hellerstein, numerous municipalities through-
out the state revaluated their properties to comply with the full
value mandate. To determine the impact of such revaluations,
tax shift analysis were conducted by the SBEA.*® In its 1981
report, the SBEA examined 127 city and town revaluation
projects.’®> Most experts had expected the inter-class shifting
to be far greater than the intra-class shifting. However, the
results showed the opposite of that expectation, as the “intra-
class changes far outweigh[ed] the overall shift in tax burdens
between the residential and other classes of property.’18

Regarding inter-class shifts involving commercial property, the
study revealed that “large decreases did not automatically re-
sult in large increases to the residential class.”?#¢ The data con-
cerning intra-class shifts revealed that the commercial class as

180. Id.

181. These revaluations took place in the years 1978, 1979, 1980 and 1981. Negw
Yorx STATE DiIviSION OF EQUALIZATION & ASSESSMENT, 1981 REVALUATIONS
PrROP. TAX SHIFT ANALYSIS: INTRA-CLASS AND INTER-CLASS ANALYSIS 1 (Dec.
1981). {hereinafter REVALUATIONS].

182. Id.
183. Id. at 7 (emphasis added).

184. REVALUATIONS, supra note 181, at 16. The median percentage of residential
inter-class shift was 2.5% with a low of -13.2% and a high of 37.2%. Id. at 12
This meant that the actual shift was based on the local assessor’s past practices, but
for all the parcels analyzed, the median point showed a smaller shift than was ex-
pected by the legislature. LEGISLATIVE RESPONSE, supra note 177, at |.
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a whole was the most consistently overassessed, yet many resi-
dential parcels received large percentage increases.!®®

These yearly surveys revealed some shifting of the tax bur-
den from the commercial class of property towards the residen-
tial class of property. However, the degree of intra-class shift-
ing presented a different problem from that which the
legislature had expected. Tax policy analysis had focused on
the means to control the burdens placed on the residential tax-
payers as a result of the shift from the commercial class.!8®
The legislature now faced the task of controlling not only inter-
class but intra-class shifts as well.2®”

Having failed to enact a new assessment administration
method, the legislature merely extended the moratoria.®®

185. For 53,533 residential parcels matched in classification and in tax map iden-
tification for 1980 and 1981 assessment rolls (matched parcels), the shift was by:

Decrease of more than -10% ...t e 0%
Remained about the same +/-10% ................ ... . ... ... .. ..., 35%
Increase of more than +10% ... e 35%

For 3,645 commercial matched parcels compared, the shift was by:

Decrease of more than ~10% . ...t e e 45%
Remained about the same +/-10% ............ccoiiviiiiiiiiiioiiin, 25%
Increase of more than +10% ......... .. e 35%
Id. at 7.

The conclusions regarding intra-class shifts that can be drawn from these analyses is
that “collectively, 65% had decreases or increases greater than 10%. The balance
of 35% remained within a range of (+) or (-) 10%. In comparison, the median
property tax shift fo the residential class was +0.5%.” Id. at 2. Moreover, the
analyses discovered that 15% of property owners had made appointments for infor-
mal reviews of their appraisals and 5% filed for formal grievances. However, munic-
ipalities having a high rate of formal grievances were not necessarily those which
had large inter-class shifts in their tax burdens towards the residential class. “When
the municipalities were ranked according to number of formal grievance filed, 2 of
the top 5 had negative residential inter-class shifts. Id. at 3.

186. LEGISLATIVE RESPONSE, supra note 177, at 8. For example, in a 1979 state-
ment of policy, the Assembly made it clear that it believed that “any tax policy that
provides a substantial tax windfall to business at the expense of homeowners and
farmers serves no beneficial economic or social purpose for the state as a whole.” Id.

187. Id. at 20.

188. Act of Nov. 26, 1980, ch. 880, 1980 N.Y. Laws 18 (McKinney) (extended
section 306 and 307 moratoriums through May 15, 1981); Act of Jan. 29, 1981, ch.
3, 1981 N.Y. Laws 4 (McKinney) (extended chapters 126 and 127 through May
15, 1981); Act of May 15, 1981, ch. 107, 1981 N.Y. Laws 220 (McKinney) (ex-
tended Act of Nov. 26, 1980, ch. 880, 1980 N.Y. Laws 18 (McKinney) and Act of
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III. 1981: THE NEW METHOD AND ITS
CHALLENGE

A. The Repeal of Full Value: The Fractional Assessment
Standard

The central question of property tax reform was the policy
issue of which classes of taxpayers were to bear what percent-
ages of the overall tax burden. Particular concern was given to
the impact that the full value standard might have on home-
owners if no adjustments to its application were made. Since
allowing such shifts was politically unacceptable, the legisla-
ture fashioned a bill to allow the various assessment practices
to continue.'® “[T]he intent of this proposal was to establish
new tax procedures that would protect homeowners from tax
shifts.”?%° The bill was complex and designed to encompass the
varying assessment systems then in place around the state.
Senate bill 7000-A became chapter 1057 during the course of
an extraordinary session of the legislature in December of
1981191

The legislation was comprehensive in its approach, incorpo-
rating alterations to the RPTL which had previously been
made in a piecemeal fashion. In this bill, not only were the
standards of assessment,'®? the contents of tax certiorari peti-
tions,'® and the types of proof allowable altered,*?* but so were
the requirements for the SBEA to conduct its periodic surveys
used to establish the state equalization rate and the creation of

Jan. 29, 1981, ch. 3, 1981 N.Y. Laws 4 (McKinney) through June 15, 1981); Act
of June 16, 1981, ch. 259, 1981 N.Y. Laws 441 (McKinney) (extended sections 306
and 307, and chapter 126 through October 30, 1981).

189. See Memorandum from Senate Rules Committee on S. 7000-A, reprinted in
1981 N.Y. LEGIS. ANN. 546.

190. 1981 AsSEMBLY STANDING ComM. ON REAL PrOP. Tax. REPORT 2.

191. Act of Dec. 3, 1981, ch. 1057, 1981 N.Y. Laws 219 (McKinney). The gov-
ernor vetoed the proposed legislation. Governor's Veto Memorandum 115, reprinted
in 1981 N.Y. LEGIS. ANN. 622, but the legislature overrode the veto and adopted the
measure. Id.

192. Act of Dec. 3, 1981, ch. 1057, § 1, 1981 N.Y. Laws 219, 219 (McKinney)
(codified at N.Y. REaL PrROP. TAX Law, § 305 (McKinney 1984)).

193. Id. § 6, at 233.

194. Id. § 7, at 233-34.
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class ratios for certain municipalities.*®® The bill represented a
true reformation of the relevant property tax practices as ad-
dressed by Hellerstein and subsequent legislation. Hellerstein
had been an interpretation of the statutory requirement for full
value. Therefore, in order to avoid compliance with this stan-
dard, chapter 1057 repealed the full value standard.'®® In its
stead, section 305 was enacted, setting forth a new assessment
standard: the fractional assessment.®” Section 305 authorized
the continuance of existing assessment methods, legitimizing
previously illegal practices, and provided that all property be
assessed at a uniform percentage of value, except in cities of a
million or more inhabitants, where the administrative code of
that city would govern, i.e., New York City, unless that city
chose to adopt this new standard.!®®

Under the system of fractional assessments, the ratio to be
applied assumes that an initial determination of full value of
the property had been made.'®® By eliminating the full value
standard and legally continuing the existing practices, this bill
failed to remedy the inequalities that existed, and those tax-
payers unfairly burdened by improper or inequitable assess-
ments continued to be so burdened. Despite the legislature’s
desire to aid the cause of inequitably assessed homeowners, the
bill did not require any revaluation of property.2°° It merely
allowed the adoption of the tax rolls that were already in place.
The decision not to require revaluations was attributed to rec-
ognition of “the diverse nature of the state and the different
needs of particular communities.”%°* This may be the case for
implementing a policy of preventing inter-class shifts, but in-
tra-class shifts do not alter the fiscal stability of a municipality.
Instead, they would apportion the burden more fairly among
the taxpayers in each class.

195. Id. § 2, at 219-25.

196. Id. § 1, at 219.

197. Id.

198. Id.

199. 1 Op. Counsel SBEA 7 (1969).

200. See Memoranda from Senate Rules Committee on S. 7000-A, reprinted in
1981 N.Y. LEGIs. ANN.. 546.

201. Memorandum in Support of S. 7000-A, reprinted in Bill Jacket of ch. 1057,
1981 N.Y. Laws 219 (McKinney).
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In its adoption of fractional assessments, the legislation
failed to specify the percentages to be used, leaving this deter-
mination in the hands of the local assessors. Assessments were
supposed fo be made uniformly, but wide discretion in the
hands of assessors meant that inequitable assessments could
continue to be placed on the tax rolls. Thus, this practice ex-
posed the bill to the same constitutional challenges faced in the
past.?°> Moreover, while this bill was intended to be a reform
of the tax system, the lack of a publicly promulgated assess-
ment percentage increased individual taxpayer confusion, con-
tinued to hinder the appeals process, and again exposed the bill
to due process challenges in the courts.2%

B. Articles 18 and 19

While section 305 applied to most of the assessing units in
the state, chapter 1057 preserved the class share of taxes in
special assessing®** and approved assessing units.>*® By doing
s0, it attempted to avoid shifting the tax burden as a result of a
revaluation®°® between classes in New York City and Nassau
County.2%

202. Not only were virtually all of the cases that arose under the Hellerstein and
Guth principles the result of inequitable assessments, but the court also had struck
down previous legislative enactments on the theory that unlimited discretion in the
hands of local assessors to set and vary the percentage of value to be applied was
unconstitutional under both the due process and equal protection clauses. Rego
Properties Corp. v. Finance Adm'r of New York, 102 Misc. 2d 641, 424 N.Y.S.2d
621 (Sup. Ct. Queens County 1980); see supra notes 122-26, 151-54 and accompa-
nying text.

203. See DivisION OF BUDGET 10-DAY REPORT ON BILLS FOR 7000-A, reprinted
in Bill Jacket of ch. 1057, 1981 N.Y. Laws 219 (McKinney).

204. Act of Dec. 3, 1981, ch. 1057, § 2, 1981 N.Y. Laws 219, 219 (McKinney)
(codified at N.Y. REAL Prop. Tax Law § 1801(a) (McKinney 1989)).

205. I1d. § 3, at 226 (codified as amended at N.Y. REAL ProP. TAX Law §
1901(d) (McKinney 1989)).

206. See N.Y. REAL PropP. TAX Law § 1901(a) (McKinney 1989).

207. See N.Y. REAL Prop. Tax Law § 1801 (McKinney 1989); see also Act of
Apr. 18, 1986, ch. 55, § 1, 1986 N.Y. Laws 136, 136-37 (McKinney), reprinted in

N.Y. REAL Prop. TAx Law § 1801, legislative findings, at 451-52 (McKinney
1984).
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Chapter 1057 created the new article 18 of the RPTL,%%®
which established a classification system for “special assessing
units” of a million or more inhabitants — New York City and
Nassau County.?®® Under this article, four classes of property
were created: Class One consisted of one, two and three family
residences; Class Two consisted of apartments, cooperatives,
and condominiums; Class Three consisted of utility property;
and Class Four consisted of all other property.?'® The tax
shares of each class were developed from the assessment rolls
of 1981-82 (the assessed value of the property as of July 1,
1981),2** known as the “base proportions.””**2 The base propor-
tions for prepared assessment rolls could be altered in two
ways. First, each year an adjustment could be made to accom-
modate changes in tax roll classifications, for example, new
construction or improvements made to existing properties.?!?
The second adjustment to the base proportions could be made
by the local legislative body.?** This adjustment was discretion-
ary on the part of the elected officials in an amount up to five
percent of the base proportion in any year.?’® A limitation was
placed on allowable increases to any individual parcel, classi-
fied in Class One, of no more than six percent in any one year
and no more than twenty percent in any five-year period.?®
Furthermore, beginning four years after the bill’s effective
date, December, 1985, the SBEA was required to conduct
market value surveys every three years in order to calculate
adjustments to future proportions so the relative tax shares

208. Act of Dec. 3, 1981, ch. 1057, § 2, 1981 N.Y. Laws 219, 219 (McKinney)
(codified at N.Y. REAL Prop. Tax Law §§ 1801-1805 (McKinney 1989)).

209. N.Y. REAL Propr. Tax Law § 1802 (McKinney 1989).

210. N.Y. REaL Prop. Tax Law § 1802 (McKinney 1989), amended by Act of
June 13, 1989, ch. 143, § 4-a, 1989 N.Y. Laws 395, 396 (McKinney).

211. Id. § 1804(2)(a), repealed by Act of June 13, 1989, ch. 143, § 7, 1989 N.Y.
Laws 395, 400 (McKinney).

212. Id. § 1801(f).
213. Id. § 1803(2)(a).
214. Id,

215. Id. § 1803(2)(b).
216. Id. § 1805(1).
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were maintained.?’” These are known as “adjusted base
proportions.”#8

The special assessing units were created on the view that the
problems of New York City and Nassau County were thought
to be different than those of the rest of the state because of
their size, wide assessment differences and complex property
types.?*® This bill codified the belief that New York City’s Ad-
ministrative Code already provided a system of assessing real
property by class.??® Through article 18, New York City and
Nassau County were able to maintain their systems of assess-
ment and so avoid litigation over these practices.

The legislation incorporated alterations of the type of proof
allowable to prove inequality for property owners in “special
assessing units.” In order to use the latest applicable class ra-
tio, petitioners were required to allege that their assessment
was at least 12.5% higher than the average for their class of
property.22* As seen in 860 Executive Towers v. Board of As-
sessors of Nassau,??* proving inequality without the availabil-
ity of the state-created rates is a very expensive proposition.??
Undoubtedly, such expense was intended to foreclose litigation
by homeowners.

Chapter 1057 also created article 19 of the RPTL, which
predominantly pertained to upstate municipalities that had ei-
ther undertaken or were considering revaluations.?** This arti-

217. Id. § 1804(3), repealed by Act of June 13, 1989, ch. 143, § 7, 1989 N.Y.
Laws 395, 400 (McKinney).

218. For computation of adjusted base proportions, see id. § 1804(4) (McKinncy
1989).

219. 1982 AsSEMBLY STANDING ComM. ON REAL PROP. TAX'N REPORT 2.

220. See Colt Indus. Inc. v. Finance Adm’r of New York, 54 N.Y.2d 533, 430
N.E.2d 1290, 446 N.Y.S.2d 237, appeal dismissed sub nom. Equitable Life Assur-
ance Soc’y v. Finance Adm’r of New York, 459 U.S. 983 (1982).

221. Act of Dec. 3, 1981, ch. 1057, 1981 N.Y. Laws 219 (McKinney): N.Y.
REAL Prop. Tax Law § 720(3)(c) (McKinney 1984 & Supp. 1989), amended by
Act of July 26, 1986, ch. 679, § 1, 1986 N.Y. Laws 1547, 1547-49 (McKinney)
(codified at N.Y. REAL Prop. Tax Law § 720(3) (McKinney 1984 & Supp. 1989)).

222. 53 A.D.2d 463, 385 N.Y.S.2d 604 (2d Dep't 1976), aff’d sub nom. Pierre
Pellaton Apartments, Inc. v. Board of Assessors, 43 N.Y.2d 769, 372 N.E.2d 801,
401 N.Y.S.2d 1013 (1977).

223. Id. at 469, 385 N.Y.S.2d at 608. The petitioners, in this case, paid a fee of
$435,691. See supra note 65.

224. See 7 Op. Counsel SBEA No. 77, at 157 (1982).
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cle was designed primarily to prevent a shift of the tax burden
between the homeowner class and all other property as a result
of the revaluation.??® Upon undertaking a revaluation, an as-
sessing unit could apply to the SBEA to be certified as an “ap-
proved assessing unit.”??® If approved, the unit might classify
its properties and determine the proportional share of the tax
burden according to “homestead properties” (one, two, or three
family residential and farm dwellings)?*” and non-homestead
properties.??® As in article 18, the assessing unit established the
proportion of the overall tax burden borne by each class ac-
cording to its proportion of the overall assessed value of proper-
ties within the assessing unit.2?® Again, the SBEA was respon-
sible for certifying adjusted base proportions.?®® The difference
here was that the unit had undergone revaluation and, there-
fore, adopted a tax roll reflecting such revaluation. To mitigate
the effects of the revaluation, the assessing unit could adopt a
five-year transition procedure to phase-in new assessments.??!
Under article 19, in addition to controlling the intra-class
shifts, the assessing unit was also capable of controlling the
inter-class shifting of the tax burden. This was accomplished
by adopting a “homestead base proportion,” which was the
proportion of the taxable assessed value of the homestead class
to the total assessed value of all properties, based on the last
assessment roll prior to the revaluation.?®® Through the use of
this proportion, an assessing unit could continue to tax each
class of property in the relative amount that it had borne prior
to the revaluation. Further, the unit might alter this allocation
of the burden by the use of the “locally-adjusted homestead
proportion.”?®*® This figure effectively reduced the burden

225, Id.

226. N.Y. REaL Propr. Tax Law § 1902(1) (McKinney 1989).

227. Id. § 1901(e)(1).

228. Id. §§ 1901(p), 1903(2).

229. Id.

230. Id. § 1902(1).

231. Id. § 1904.

232. Id. § 1901(f).

233. The locally adjusted homestead base proportion is derived by subtracting the
homestead base proportion from the base percentage for the homestead class. The
base percentage is a figure determined by the SBEA and is the percentage that the
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placed on commercial properties, with a corresponding increase
to residential properties, permitting some inter-class shifting to
occur. The legislature seemingly intended these localities to
have flexibility regarding the proportionate shares to be borne
between the classes and to allow such localities to ameliorate
the tax burden previously placed on the non-homestead
class.2%*

In addition to establishing a homestead base proportion for
the unit as a whole, each assessing unit was responsible for
establishing a homestead base proportion for each portion of a
taxing jurisdiction contained within its boundaries.?*® This ju-
risdiction excluded villages, but included special districts and
school districts.z®®¢ Often, the base proportions for these por-
tions of taxing jurisdictions differed from one another and from
the assessing unit as a whole because the properties included in
the calculation of the proportions were different.

The use of the homestead and adjusted homestead base pro-
portions allowed the unit to maintain previous levels of class
sharing of the tax burden, but the system also permitted the
use of dual tax rates. Once the unit classified its properties into
homestead and other properties, different tax rates were ap-
plied to raise the amount of money necessary for each class’
share of the tax burden. This dual tax rate structure was, in
effect, an adoption of previous assessment methods which had

estimated taxable market value of the homestead class constitutes of the total esti-
mated market value of all property within the unit (the figures to be used are from
the assessment roll used in certifying the unit as an approved assessing unit). The
difference may then be muitiplied by 25%, 50%, or 75%, with the product added
to the homestead base proportion to yield the locally adjusted homestead base pro-
portion. For an illustration of how this is applied, sec Fox & Foss, Real Property
Taxes: An Overview of Article 19, 55 N.Y. St. BJ. 4, 8-9 n.18 (1983).

The possibility exists that the homestead base proportion will exceed the base
percentage (i.e., based upon the revaluation, the share of the tax levy for the home-
stead class would be less than it was prior to revaluation). Where this cccurs, the
formula requires adding a negative number to the homestead base proportion. In a
1972 opinion, the SBEA’s counsel found no basis for denying the use of a negative
number to vary the class tax share in that fashion. 7 Op. Counscl SBEA No. 77, at
157, 159 (1982).

234. 7 Op. Counsel SBEA No. 77, at 159-60.

235. N.Y. REaL Prop. Tax Law § 1903(2)(a)(ii) (McKinney 1989).

236. Id. § 1903(1)(a).
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created differing tax burdens between the classes of property as
a result of assessing practices.

Chapter 1057 again altered the forms of allowable proof in
an inequality proceeding, once again allowing the use of the
state equalization rate.?®” Therefore, petitioners again were
able to establish the ratio in an inexpensive and expeditious
manner. In addition, the requirement for the SBEA to conduct
the survey that establishes the state equalization rate was
changed from once every five years to once every three years
(every two years in New York City and Nassau County).?3®
Moreover, petitioners in article 19 assessing units were permit-
ted to claim that their assessments were either illegal, specify-
ing the alleged illegality, or erroneous due to overvaluation or
misclassification of property.23®

This bill was enacted by legislative override of former Gov-
ernor Carey’s veto. The veto had been urged for a variety of
reasons, including constitutional problems;?¢° as a retreat from
the forward-moving progress that had been made toward cor-
recting past inequities; and for its failure to implement an eq-
uitable tax assessment administration.?#

Nevertheless, this was the legislature’s answer to the Heller-
stein mandate for full value. The statute went into effect and
remained undisturbed for a few years, and while some units
implemented article 19 revaluations, others refused, and the

237. Act of Dec. 31, 1981, ch. 1057, § 7, 1981 N.Y. Laws 219, 233 (McKinney).

238. Id. § 8, at 234.

239. Id. § 5, at 232.

240. See Letter from New York State Assessor’s Association (Nov. 2, 1981);
Letter from New York State Association of County Directors of Real Property Tax
Services (Oct. 27, 1981); DivisioN oF BUDGET 10-DAY REPORT ON BILLS FOR S.
7000-A, all of which are reprinted in Bill Jacket of ch. 1057, 1981 N.Y. Laws 219
(McKinney).

241. See Division oF BUDGET 10-DAY REPORT ON BILLS FOR S. 7000-A; Letter
from Dean Richard Netzer, New York University Graduate School of Public Ad-
ministration (Nov. 2, 1981), reprinted in Bill Jacket of ch. 1057, 1981 N.Y. Laws
219 (McKinney). Perhaps the statement of Stephen Woods, Director of Indepen-
dent Business, summed up the legislation best, in which he stated “the bill . , . is a
political answer to a problem that clearly requires a courageous, statesmanlike solu-
tion.” Letter from Stephen Woods, Director of Governmental Relations/New York
for the National Federation of Independent Business (Oct. 29, 1981), reprinted in
Bill Jacket of ch. 1057, 1981 N.Y. Laws 219 (McKinney).
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City of New York and Nassau County managed to escape
some of the tremendous liability once thought to plague their
fiscal futures.

In November, 1983, chapter 1057’s alteration of the method
of assessment contained in section 305 was upheld by the
fourth department in Stemmer v. Board of Assessors of Pom-
pey.2*2 In that action, the plaintiff sought a declaratory judg-
ment that the method of fractional assessment required by sec-
tion 305 was unconstitutional. The court disagreed, finding
that the statute was not unconstitutionally vague because value
meant market value,?*® and the statute was not violative of
equal protection because assessing units need not assess at
100% of value as long as all properties are assessed at a uni-
form percentage of value.?** The fourth department recognized
and relied upon two important elements of chapter 1057’s al-
tered assessment practices. First, since Hellerstein was not a
constitutional argument, but was decided under the language
of former section 306 of the RPTL, it did not control the con-
stitutional issue.?*® Second, by repealing section 306 and enact-
ing section 305, the legislature had reverted to pre-Hellerstein
standards and had authorized fractional, but uniform, assess-
ments.?*® Thus, chapter 1057 had survived its first constitu-
tional challenge. However, during 1984 and 1985, a case was
working its way through the judicial system that would chal-
lenge the law on several fronts.

C. Foss v. City of Rochester: The Next Round

In May of 1985, the court of appeals heard the case of Foss
v. City of Rochester>” which challenged article 19 of the
RPTL.?*® The City of Rochester had passed a local law adopt-
ing the provisions of article 19 and had revalued its prop-

242, 97 A.D.2d 979, 468 N.Y.S.2d 785 (4th Dep’t 1983).

243. Id.

244. Hd. (citing Sioux City Bridge Co. v. Dakota County, 260 U.S. 441 (1923)).
245. Id.

246. Id.

247. 65 N.Y.2d 247, 480 N.E.2d 717, 491 N.Y.S.2d 128 (1985) (Feoss I), modi-

JSying 104 A.D.2d 99, 481 N.Y.S.2d 191 (4th Dep't 1984).
248. Id. at 252, 480 N.E.2d at 719, 491 N.Y.S.2d at 130.
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erty.2*® Afterward, the city applied the statutory formula for
determining the applicable tax levies and sought to collect the
taxes.?®® Under this formula, non-homestead properties in
Rochester, which comprised 52.46% of the total assessed
value, paid 65.55% of the taxes levied by the city and by the
County of Monroe. Homestead properties, which comprised
47.54% of total assessed value, paid only 34.45% of the taxes
levied.2%!

The petitioner, an owner of non-homestead property located
in the city, instituted a suit based on three causes of action.
First, he challenged the standard of assessment set forth in sec-
tion 305 of the RPTL as violative of the due process clauses of
both the state and federal constitutions because it deprived tax-
payers of the opportunity to determine whether assessments
were proper.Z%2 He claimed that the phrase “at a uniform per-
centage of value?%® was unconstitutionally vague because the
term ““value” could mean something other than full value, and
the statute did not provide the percentage at which the prop-
erty was to be valued.?®* However, the court found that the
lower courts had properly rejected this argument, based on
previous judicial construction of the term “value” as “market
value” and because, even though the statute did not provide
the actual percentage to be used, the percentage could be as-
certained easily and inexpensively.?®®

249. Id. at 256, 480 N.E.2d at 721, 491 N.Y.S.2d at 133.

250. Id.

The proportion of the levy imposed on each class is determined by the follow-

ing formulae: Assessed value of all homestead properties (the homestead

base properties) divided by Total assessed value of all property in the assess-
ing unit and Assessed value of all other properties (non-homestead base
properties) divided by Total assessed value of all property in the assessing
unit.

Id.

Computation of the tax levies for the homestead and non-homestead classes is
made pursuant to the formula contained in N.Y. REaL Pror. Tax Law § 1903
(McKinney 1989).

251. Foss I, 65 N.Y.2d at 256, 480 N.E.2d at 722, 491 N.Y.S.2d at 133.

252. Id. at 252, 480 N.E.2d at 719, 491 N.Y.S.2d at 130.

253. Id.

254, Id.

255. Id. at 253, 480 N.E.2d at 720, 491 N.Y.S.2d at 131,
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The second cause of action was the contention that article 19
was an unconstitutional delegation of the legislative authority
to tax. Here, too, the court found the contention to be without
merit, holding that the statute did not permit the assessor to
set tax rates, but that the legislature had properly delegated
this authority to the local legislative body.?*® The appellate di-
vision had found that the legislative purpose of the statute was
to prevent tax shifts from burdening the homestead class, and
this was effectuated by the adopting of the homestead base
proportion.?®” The fact that the proportion was based on the
last assessment roll prior to revaluation did not delegate the
taxing power to assessors; rather, it was a determination by the
legislature to adopt the historical tax burdens for each class
that these rolls reflected.?®® This reasoning was adopted by the
court of appeals, which pointed out that the option of adopting
article 19 was vested in the local legislative body, not the local
assessor.25?

- The plaintiff’s third cause of action claimed that due to the
application of article 19, the disparity in the amount to be col-
lected in county taxes denied him equal protection of the law.
Specifically, he claimed that there would be a higher tax on
non-homestead properties than on homestead properties in the
City of Rochester and also a higher county tax on non-home-
stead properties in the city than that levied against identical
non-homestead properties in the county outside the city.?%® The
court agreed that the application of article 19 resulted in invid-
ious discrimination and denied equal protection of the law.2%
The court made this finding, however, only with regard to the
treatment of the non-homestead properties located within and
without the city and not with regard to the differing tax rates

256. Hd.

257. Foss v. City of Rochester, 104 A.D.2d 99, 105, 481 N.Y.S.2d 191, 195 (4th
Dep’t 1984).

258. Id.

259. Foss v. City of Rochester, 65 N.Y.2d 247, 253-54, 480 N.E.2d 717, 722,
491 N.Y.S.2d 128, 131 (1985) (Foss I).

260. Id. at 252-53, 480 N.E.2d at 719, 491 N.Y.S.2d at 130-31.
261. Id. at 254, 480 N.E.2d at 723-24, 491 N.Y.S.2d at 134-35.
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between the homestead and non-homestead tax rates within the
city.262

Since similarly situated taxpayers should pay the same share
of a common tax burden, the court found that the inability to
equalize the tax rate between non-homestead properties in the
city and those in the rest of the county was a violation of equal
protection.?®® This occurred simply because Rochester, in its
use of article 19, imposed a higher share of its tax burden on
non-homestead properties than did the rest of the assessing
units in the county. This was so because the city based its tax
on a proportionate share of the burden these properties were to
bear, while the rest of the county used standards related to full
or assessed value. Previously, discrepancies had been chal-
lenged on the basis of inequitable assessments and were some-
times remedied by the use of the equalization rate. Here, the
bone of contention was not inequitable assessments but differ-
ing tax rates resulting from the use of class shares, a problem
that the use of the equalization rate could no longer solve.

Finding that there was no rational basis for deliberately im-
posing different tax burdens on similar properties because of
their geographic location, a portion of the statute was declared
unconstitutional in its application,?¢

Although recognizing that a disparity in the share of the tax
burden between similar properties existed, Chief Justice
Wachtler’s strongly worded dissent adopted the view that the
disparity between the homestead properties in the city and in
the rest of the county was “incidental” and absent such inci-

262, Id.
263. Id. at 258-59, 480 N.E.2d at 723-24, 491 N.Y.8.2d at 134-35.
264. Id. at 257, 480 N.E.2d at 722, 491 N.Y.S.2d at 134.

Although article 19 does not purport by its terms to create geographic classifi-
cations, such classifications result from its application because of the presence
of several independent assessing units in the country-wide taxing unit, some of
which have adopted article 19 and some of which have not. Though such geo-
graphic classifications are not per se prohibited when article 19 is applied in
this case the taxes levied result in invidious discrimination between owners of
similar properties in differing assessing units.
Id. (citations omitted).
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dental disparity, article 19 would be constitutional.?®® The dis-
sent argued that this incidental effect should be viewed in the
proper perspective, as “an undesirable by-product of an other-
wise permissible legislative attempt to solve a complex and
long-standing problem’?®® and, therefore, should withstand ju-
dicial scrutiny.?%?

Having struck down the application of article 19 to intra-
class disparities based on geographic location, the court did not
find the statute, in its classification of properties and the impo-
sition of differing tax rates on each class, violated either the
state or federal constitutions.2®® Instead, the court noted that
“the creation of different classes for purposes of taxation is
permissible as long as the classification is reasonable and the
taxes imposed are uniform within the class.”?®® To this end, the
court found reasonable both the application of properties
within the City of Rochester and the application of differing
tax rates to each class “because arguably greater services may
be required for non-homestead properties within the city than
for homestead properties.”*?°

Foss I presented a new problem involving taxing jurisdic-
tions which extended beyond the assessing unit boundaries
(i.e., counties and school districts encompassing more than one
city or town). Assessing units which adopted article 19 were
free to create class shares and dual tax rates that differed from
other assessing units within the tax jurisdiction. If a tax juris-
diction’s boundaries were coterminous with an assessing unit’s,
it could levy its tax through the assessing unit’s dual rate sys-

265. Id. at 261-62, 480 N.E.2d at 725, 491 N.Y.S.2d at 136-37 (Wachtler, C.J.,
dissenting in part, concurring in part).

266. Id.

267. Id. at 263, 480 N.E.2d at 726, 491 N.Y.S.2d at 137. This argument as-
sumes that the statute should receive a low level of scrutiny employing the “rational
basis’™ test; that the majority ignored the presumption that all statutes are constitu-
tional; and that special deference is to be given legislative enactments in the area of
taxation, in accordance with what the dissent believed to be long-cstablished princi-
ples used to review taxing legislation challenged on equal protection grounds. /d. It
is also interesting to note that in 1975 then Associate Judge Wachtler wrote the
majority opinion in the Hellerstein decision.

268. Id. at 256, 480 N.E.2d at 722, 491 N.Y.S.2d at 133.

269. Id.

270. Id. at 257, 480 N.E.2d at 722, 491 N.Y.S.2d at 133,
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tem; otherwise, the tax had to be levied on a uniform basis
within the article 19 portion of the jurisdiction. Therefore, a
tax levy imposed by a county or school district encompassing
different assessing units could not be equalized by class for
purposes of having each class bear its proportionate share of
the overall tax burden.

IV. THE POST-FOSS ERA: THE STRUGGLE TO
FIND A CONSTITUTIONAL MEANS OF PERPETUAT-
ING THE STATUS QUO

A. The Initial Legislative Response: Chapter 828

In response to the June 6, 1985, Foss I decision, the legisla-
ture quickly passed chapter 828 of the laws of 1985,%2” amend-
ing the County Law and the RPTL in an attempt to remedy
the constitutional infirmities of article 19. Chapter 828 altered
the law under which counties and many school districts levy
their real property taxes. Relying on the Foss I court’s reason-
ing that “the effect of the legislation must be viewed from the
perspective of the taxing unit, the county, where the invalidity
is manifested, . . . not [from] the perspective of the assessing
unit,”*’? the legislature seemed to have reasoned that the con-
stitutional infirmities of article 19 could be alleviated by creat-
ing the appearance of taking the establishment of the tax rate
and the actual levy of the tax out of the hands of the counties
and school districts comprised of more than one assessing unit
and placing these functions, instead, in the province of the cit-
ies and towns.??®

271. Act of Aug. 2, 1985, ch. 828, 1985 N.Y. Laws 2186 (McKinney).

272. Foss v. City of Rochester, 65 N.Y.2d, 247, 249, 480 N.E.2d 717, 724, 491
N.Y.S.2d 128, 135 (1985) (Foss I).

273. See Memorandum from Senate Rules Committee on S. 6609/ A. 8140, re-
printed in 1985 N.Y. LEGIS. ANN. 304 (“in order to comply with the Court’s ruling
in Foss . . . this legislation mandates that county and school district levies be made
on behalf of those jurisdictions by the assessing units comprising them.”); see also
N.Y. County Law § 360(3) (McKinney 1989); N.Y. REAL Prop. Tax LAw § 1306
(McKinney 1989). The means by which the property tax is determined and levied is
a multi-stepped process. First, a determination of the total amount to be raised by
the tax is made. Id. Then, the taxing jurisdiction must equalize the tax among the
assessing units comprising the jurisdiction to insure that each unit will bear its pro-
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Section 2 of chapter 828%* altered New York County Law
section 355,%?® changing the phrase “tax levied by the Board of
Supervisors” to read “tax levied on behalf of the county.”?%¢
Sections 3 through 6 of the bill?*? amended various sections of
the RPTL (sections 808, 820, 822 and 826(2)),2”® to change
references from “county tax levy” to tax levy “on behalf of the
county.”?”® These sections refer to the use in the tentative
county budget of the amount to be raised and to the county
equalization process. Through these amendments, a county ap-
peared to be no longer directly responsible for these functions.
. Sections 7 through 10 of the bill*®® amended other sections of
the RPTL (sections 900, 902 and 904)?%! changing the tax lev-
ying procedure for counties. It made cities and towns responsi-
ble for the calculation of the tax rates and the extension of the
tax, wherein these actions were subject to the approval of the
county board of supervisors before the tax could become a
lien.?82 Despite these amendments, a county was still responsi-
ble for determining the total amount to be raised, equalizing

portionate share of the tax burden. /d. §§ 804, 900, 1306, 1314. In the case of a city
or town that has adopted the provisions of section 1903, a homestead and non-home-
stead tax rate is established. Id. § 1903(4)(a), (c). The tax rates are then extended
on the final tax rolls forwarded to the county by each city and town. /d. §§ 900,
1306. Last, a warrant is attached to each final assessment roll for the collection of
the tax extended. Id. §§ 904, 1306.

274. Act of June 6, 1985, ch. 828, § 2, 1985 N.Y. Laws 2186, 2188 (McKinney)
(codified as amended at N.Y. County Law § 355(2) (McKinney 1972 & Supp.
1989)).

275. NY. County Law § 355(2) (McKinney 1972 & Supp. 1989).

276. Act of Aug. 2, 1985, ch. 828, § 2, 1985 N.Y. Laws 2186, 2188 (McKinney)
(codified as amended at N.Y. County Law § 355(2) (McKinney 1972 & Supp.
1989)).

277. Id. §§ 3-6, at 2188-89.

278. Id.

279. Id.

280. Act of Aug. 2, 1985, ch. 828, §§ 7-10, 1985 N.Y. Laws 2186, 2189-91
(McKinney).

281. Id.

282. N.Y. REaL Prop. TAx Law § 102 (McKinney 1989). For the purposes of
the RPTL, “tax lien means an unpaid tax, special ad valorem levy, special assess-
ment or other charge imposed upon real property by or on behalf of a municipal
corporation or special district which is an encumbrance on real property, whether or
not evidenced by a written instrument.” Id.
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the tax, and annexing the warrant for the collection of the
tax'283

For school districts, the bill made section 13062%* applicable
solely to “school districts located wholly within a city or
town,”?8® and created a new section 1307%%¢ for “school dis-
tricts partially located in a city or town,””?%” under which cities
and towns were responsible for issuing warrants for the collec-
tion of the tax.?®® The school district authorities completed all
other aspects of the tax levying process.?®® An exception pro-
vided, however, that if a town or city failed to issue a warrant
within ten days after the issuance of a certificate by school au-
thorities of the proportion of the tax to be raised by the city or
town,2®® then school authorities could issue a warrant for the
amount previously certified.?®* Thus, the levying process could
be completed without any city or town involvement. Again, as
with the county, the school district still determined the amount
to be raised, equalized the tax, calculated rates, extended the
tax, and, in certain situations, even issued the warrant.2??

Thus, despite many alterations to the wording of the laws,
no real changes had been made to the process. Rather, the
changes for both counties and school districts were merely illu-
sory. It was an obvious attempt to alter the process in a man-
ner which would both pass constitutional muster and make the
fewest actual changes to the process by which taxes were de-
termined and collected. It appeared that assessing units were
to act as agents for the counties and school districts, not as

283. Memorandum from Richard Sinnot and Michael Kupferman to Robert
Beebe, SBEA Counsel (July 10, 1985) (discussing Assembly bill No. 8140, which
became ch. 828, 1985 N.Y. Laws 2186 (McKinney)).

284. N.Y. REaL Prop. Tax Law § 1306 (McKinney 1972).

285. Act of Aug. 2, 1985, ch. 828, § 11, 1985 N.Y. Laws 2186, 2191
(McKinney).

286. Id. § 12, at 2191-92, repealed by Act of Dec. 13, 1985, ch. 914, § 12, 1985
N.Y. Laws 2409, 2413 (McKinney) (codified at N.Y. REAL Prop. TAx Law § 1307
(McKinney 1989)).

287. Id.

288. Id. § 12, at 2192.

289. Id.

290. Id.

291. Id.

292, Id.
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their own taxing jurisdictions, since money was turned over to
the county for county services provided on a countywide basis
as part of the county budget. The bill failed, however, to
achieve its desired goal of separating the county from the tax-
ing function.

The bill also altered the language of RPTL section 1903,2%3
which had been at issue in the Foss I decision. To this end,
sections 13, 14 and 15 of the bill*®* amended section 1903 and
removed the power of counties and school districts to use the
homestead and non-homestead tax rates, unless their assessing
units had adopted section 1903. Prior to this amendment,
where the assessing unit was not a village, it was required to
establish homestead and non-homestead tax rates for taxes lev-
ied by counties and school districts.?®®

Section 162°® created a new article 19-A, entitled “Appor-
tionment of Tax District Levies in Approved Assessing Units
Which Have Adopted Class Shares.”??” Essentially a recodifi-
cation of the provisions of section 1903, article 19-A created a
new “taxing district”’2*® as well as a new “approved assessing
unit class™?®® to distinguish it from article 19.3%° However,
other than this difference, the provisions of the new article
merely re-enacted the means by which the counties and school
districts established their homestead and non-homestead tax
rates. The bill simply removed these provisions from one article
of the RPTL and placed them in another in an attempt to
make them distinct from the tax rates established under article
19 and, thereby, make them constitutional.

293. Id. §§ 13-15, at 2192-93 (codified as amended at N.Y. ReaL Prop. Tax
Law § 1903 (McKinney 1989)).

294. Id.

295. Act of Dec. 3, 1981, ch. 1057, § 3, 1981 N.Y. Laws 219, 227-29
{McKinney).

296. Act of Aug. 2, 1985, ch. 828, § 16, 1985 N.Y. Laws 2186, 2193 (McKin-
ney), repealed by Act of Dec. 13, 1985, ch. 914, § 16, 1985 N.Y. Laws 2409, 2413
(McKinney).

297. Id.

298. Id.

299. Id. § 16, at 2194.

300. Act of Dec. 3, 1981, ch. 1057, § 3, 1982 N.Y. Laws 219, 227-29
(McKinney).
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In section 1 of the bill,** the legislature argued a rational
basis in order to uphold for both the establishment of dual tax
rates and obviate the court of appeals’ basis for declaring parts
of article 19 unconstitutional as applied.?°® Three propositions
were advanced for the use of the homestead and non-home-
stead tax rates. The first premise was the assurance of stability
in the share of the tax burden each class would bear. The pre-
vention of tax shifts between classes was the original intent of
article 19 and the preservation of that policy was the primary
intent of this bill as well.®®® This intention was of great impor-
tance, since article 19 was the legislature’s answer to Heller-
stein,®®* and the court of appeals had stated in Foss I that
“preservation of the status quo is not a legitimate end of gov-
ernment, however, if the status quo has been found judicially
wanting . . . .”%% The second premise was the notion that the
home rule justified the use of the assessing units’ rolls in levy-
ing taxes for their portion of a larger taxing jurisdiction. Based
on this premise, the legislature concluded that “the assessing
unit should continue to bear the responsibility for determining,
within standards and constraints established by the state, the
relative shares of the tax burden, by whichever taxing jurisdic-
tion levied, to be borne by taxpayers within its boundaries.”2%¢
Finally, it was claimed that the law improved local property
tax administration by encouraging revaluations by assessing

301. Act of Aug. 2, 1985, ch. 828, § 1, 1985 N.Y. Laws 2186, 2186-88 (McKin-
ney), repealed by Act of Dec. 13, 1985, ch. 914, 1985 N.Y. Laws 2409
(McKinney).

302. Id.; see also Foss v. City of Rochester, 65 N.Y.2d 247, 260, 480 N.E.2d
717, 724, 491 N.Y.S.2d 128, 135 (1985) (Foss I).

303. Id. The sponsor’s memorandum for the legislation states that “the legislation
also repeals the provisions of Article 19 relating to overlay levies and enacts a new
Article 19-A of the real property tax law designed to protect those communities
which are approved assessing units and adopted the provisions of Section 1903.”
Memorandum from Senate Rules Committee on S. 6609/A. 8140, reprinted in
1985 N.Y. LEGIs. ANN. 304,

304. Hellerstein v. Assessor of Islip, 37 N.Y.2d 1, 332 N.E.2d 593, 371 N.Y.S.2d
388 (1975).

305. Foss I, 65 N.Y.2d at 260, 480 N.E.2d at 724, 491 N.Y.S.2d at 138.

306. Act of Aug. 2 1985, ch. 828, § 1, 1985 N.Y. Laws 2186, 2187 (McKinney),
repealed by Act of Dec. 13, 1985, ch. 914, 1985 N.Y. Laws 2409 (McKinney)
(emphasis added).
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units, provided that they had the means by which to avoid tax
burden shifts.3%7

The findings played at least two important roles. First, these
policy findings were part of the basis upon which the legisla-
ture hoped to have the statute deemed constitutional. Having
assumed that the statute would be a chance to relitigate Foss
I, the drafters attempted to show the requisite rational basis
for re-enacting provisions similar to those struck down in sec-
tion 1903 on equal protection grounds.3°® Second, section 17 of
the bill®*®® vested a temporary power in the SBEA to issue writ-
ten opinions regarding construction of the bill, in a manner
consistent with the legislative intent and findings and with the
RPTL, upon the request of local governments or upon their
own Initiative. Moreover, the statute commanded that state
courts were to take notice of these opinions and “accord sub-
stantial weight to these opinions™3'? in any action commenced
prior to March 31, 1986, regarding the provisions of the entire
enactment.3*?

307. Id. §1, at 2188.

308. See, e.g., Letter from Dwight Ryan, Xerox Corporation, to Gerald Crotty,
Counsel to the Governor (June 27, 1985), reprinted in Bill Jacket of ch. 828, 1985
N.Y. Laws 2186 (McKinney) (“We don’t guarantee the constitutionality of this
law, but at least it would give us a new shot before the court.”) (quoting Edward
Margolis, Assembly Counsel).

309. Act of Aug.2 1985, ch. 828, § 17, 1985 N.Y. Laws 2186, 2195 (McKinney),
repealed by Act of Dec. 13, 1985, ch. 914, § 1, 1985 N.Y. Laws 2409, 2409
{McKinney).

310. Id.

311. Lastly, the bill contained several references to Tax Law section 1262. Id. at
2186-95; see N.Y. Tax Law § 1262 (McKinney 1987 & Supp. 1989). The provi-
sions of this section concern the distribution and disposition of revenues to cities,
towns, and school districts from the sales tax. For citics and towns, the revenues
may be used either as an offset to what the municipality owes as its portion of the
county real property tax, or it can be paid directly to the municipality to reduce
property, general city, or town taxes. N.Y. Tax Law § 1262(c), (d) (McKinney
Supp. 1989). School districts used to be paid directly. N.Y. Tax Law § 1262(c)
(McKinney Supp. 1989). The drafters believed that the application of the sales tax
revenues to the county property tax had some bearing on the constitutionality of
article 19 and thus to article 19-A. This belief was predicated upon the notion that
the application of the sales tax money paid to each assessing unit automatically
created differing tax burdens for each assessing unit because the amounts would
differ between units. The SBEA pointed out in its discussion of this bill that the
Counsel for the City of Rochester had urged this argument upon the court of ap-

Published by Digital Commons @ Touro Law Center, 1990

53



Touro Law Review, Vol. 7, No. 1 [1990], Art. 3

112 TOURO LAW REVIEW [Vol. 7

The shortcomings of chapter 828 were in the methods by
which the legislature attempted to resurrect the invalid provi-
sions of article 19. This enactment purported to shift the re-
sponsibility of creating tax rates and levying taxes from the
county or school district to the cities and towns within the
county or encompassed within the school district. The actual
result of applying the new statute was that the same taxpayers
paid the same unequal taxes to the same taxing jurisdictions in
the same manner under which the taxes were held to be uncon-
stitutionally levied in Foss I.3'* This occurred because the
changes made by the statute were insubstantial in anything
other than form, with the cities and towns merely replacing the
county in raising the same tax dollars in a slightly different
manner. Even prior to litigation over the statute, the bill’s pro-
visions did not seem to remedy the problem of similarly situ-
ated taxpayers paying different rates of county taxes and so
would be declared unconstitutional.’!? \

It was feared that if the bill were found to be too similar to
the original statute and not remedial in nature, the court might
order its decision to be applied retroactively, creating the possi-
bility that counties and school districts would be forced to pay
substantial refunds to taxpayers.** This concern was well
founded, given the ample court precedents in similar circum-
stances where the effect of legislation enacted as a “solution”

peals during the argument in Foss v. City of Rochester, 65 N.Y.2d 247, 480 N.E.2d
717, 491 N.Y.S.2d 128 (1985) (Foss I), but to no avail as neither the majority nor
the dissent mentioned this point in the decision. Memorandum from Richard Sin-
nott and Michael Kupferman to Robert Beebe, SBEA Counsel (July 10, 1985) (dis-
cussing the provisions and implications of Assembly bill No. 8140, which became
ch. 828, 1985 N.Y. Laws 2186 (McKinney)).

312. Foss v. City of Rochester, 65 N.Y.2d 247, 480 N.E.2d 717, 491 N.Y.S.2d
128 (1985) (Foss I).

313. See Letter from Louis Nash, Corporation Counsel, to Gerald Crotty, Coun-
sel to the Governor (July 29, 1985) (attached Memorandum from Richard Sinnott
and Michael Kupferman to Robert Beebe, SBEA Counsel (July 10, 1985), discuss-
ing Assembly bill No. 8140); see also DivisioN oF BUDGET 10-DAY REPORT No.
8140.

314. Letter from Lucien A. Morin, County Executive, to Governor Mario Cuomo
(July 19, 1985), reprinted in Bill Jacket of ch. 828, 1985 N.Y.Laws 2186 (McKin-
ney). The County of Monroe estimated that should it be forced to make refunds, the

liability would range from six million to ten million for the City of Rochester alone.
Id.
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to a court decision was a change in form without a change in
substance.®® In those cases, the courts clearly rejected at-
tempts at circumventing constitutional principles by legislative
enactments of similar provisions operating under a different

315. The first instance where the court ordered tax refunds was a result of a
fiscal crisis that affected certain cities and their school districts following the court
of appeals’ decision in Hurd v. City of Buffalo, 34 N.Y.2d 628, 311 N.E.2d 504,
355 N.Y.S.2d 369 (1974), affg 41 A.D.2d 369, 343 N.Y.S.2d 950 (4th Dept
1973). In Hurd, the court of appeals interpreted Article VIII, sections 10 and 11(b)
of the New York State Constitution to mean that annual pension and social security
contributions made by cities could not be excluded from the computation of their
tax limitations on money raised by city real property taxes. In an effort to easc the
ensuing fiscal crisis, this decision caused the legislature to pass “temporary meca-
sures” which were essentially re-enactments of the laws held to be unconstitutional,
and later passed revisions to those “‘temporary measures,” to provide a form of state
aid should cities and their school districts be unable to manage within their constitu-
tional tax and debt limits, This state aid was actually tax money collccted by the
city “on behalf of” the state, which would later be offset as a credit to make the
state and city ledgers coincide. Id.

As a result of this scheme, two cases litigated held the remedizl statutes unconsti-
tutional. See Bethlehem Steel Corp. v. Board of Educ. of City Scheol Dist. of Lack-
awanna, 91 Misc. 2d 258, 397 N.Y.S.2d 882 (Sup. Ct. Eric County 1977) medified
61 A.D.2d 147, 402 N.Y.S.2d 655 (4th Dep't), appeal denied, 44 N.Y.2d 831, 378
N.E.2d 947, 405 N.Y.S.2d 1031 (1978); Waldert v. City of Rochester, 90 Misc. 2d
472, 395 N.Y.S.2d 939 (Sup. Ct. Monroe and Ontario Counties 1977). In Bethle-
hem Steel, the court of appeals noted that in Hurd, the plaintiffs only received
prospective relief because they relied on legislation that was later invalidated. In
Bethlehem Steel, the cities and their school districts were notified that circum-
venting the constitutional limits would be intolerable and, as such, were liable to the
taxpayers for refunds. Bethlehem Steel, 44 N.Y.2d at 835, 378 N.E.2d at 117, 406
N.Y.S.2d at 755.

The second instance in which the court ordered refunds was in Gandolfi v. City of
Yonkers, 101 A.D.2d 188, 475 N.Y.S.2d 469 (2d Dep't), appeal dismissed, 62
N.Y.2d 882, 467 N.E.2d 529, 478 N.Y.S.2d 865 (1984), which arosc out of the
legislation concerning sales tax in Westchester County. The City of Yonkers had
imposed a 3% sales tax on its residents, in accordance with the state’s tax law,
which utilizes a 3% cap between the city and the county. Westchester, however,
imposed a 1% sales tax of its own, and later raised it to 1'2%, thereby reducing the
income to the City of Yonkers from its sales tax. In an attempt to get around Yon-
kers’ constitutional tax limit (N.Y. ConsT. art. VIII, § 10), the legislaturec amended
the tax law to require the county to distribute to the cities the amount of sales tax
collected. The county then increased the county real property tax in order to recover
lost revenue. The appellate division did not allow this scheme, finding it an attempt
to disguise an increase in the city property tax, which was held to violate the state
constitution. Relying on Bethlehem Steel, the court, in Gandolfi, imposed retroac-
tive liability. Gandolfi, 101 A.D.2d at 198, 475 N.Y.S.2d at 435.
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name or in a different manner.?*® This legislative “solution” to
the Foss I case closely paralleled the circumstances surround-
ing earlier instances in which the courts had ordered refunds.
The enactment of the provisions of section 1903 in new section
1951217 did not substantively alter the process by which taxes
were apportioned. It easily could have been construed as a leg-
islative means to circumvent the constitutional principle de-
clared in Foss I because the net result of applying the new
statute was the same as applying the old statute for those tax-
payers similarly situated within the taxing jurisdiction but not
within the same assessing unit.

Nonetheless, the governor signed the bill into law on August
2, 1985. The governor stated that “there [were] a number of
defects in the bill that required correction,”®'® which the legis-
lature intended to address in the fall of that year.3*® Swift en-
actment of the bill, despite its defects, was recognition of the
fact that chapter 828 needed to be in place prior to the ad-
journment of the legislature to provide counties and school dis-
tricts with the mechanism to formulate their budgets and levy
the taxes necessary to support themselves in time for the com-
ing fiscal year.

The fall of 1985 saw the legislative staff in both houses, in
cooperation with local government officials, begin to work out
amendments that would “provide more workable mechanisms
to achieve [chapter 828’s] objectives.””32° The results of the
combined efforts of the interested parties was Senate 6767/ As-
sembly 8298 of 1985.3%* This bill was crafted to clarify and
refine chapter 828; to make the language changes necessary to
conform various sections of the RPTL to the wording of chap-
ter 828; and to allay the concerns that chapter 828 had created

316. See supra note 315.

317. Act of Aug. 2, 1985, ch. 828, § 16, 1985 N.Y. Laws 2186, 2194 (McKin-
ney), repealed by Act of Dec. 13, 1985, ch. 914, § 16, 1985 N.Y. Laws 2409, 2413
(McKinney).

318. Memorandum from Governor Mario Cuomo on Approval of ch. 828, re-
printed in 1985 N.Y. LEGis. AnN. 305.

319. Id.

320. Memorandum in Support of S. 6767/ A. 8298, reprinted in 1985 N.Y.
LEGIS. ANN. 305.

321. N.Y.S. 6767, 208th Sess. (1985); N.Y.A. 8298, 208th Sess. (1985).
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among county and school district officials in regard to the ef-
fected sections.®*2 The primary features of the bill amended the
means by which a certificate of apportionment of the amount
due by each city and town was handed down from the county
or school district and the detailing by those local governmental
units of the means by which they would meet their burden,3?3
In addition, the bill clarified the ownership of certain tax liens,
a major concern of counties throughout the state.3**

At the same time that considerable efforts to make the pro-
visions of chapter 828 workable were undertaken, chapter 828
was being judicially reviewed. As Senate 6767/Assembly 8298
was being introduced in the legislature, the court of appeals
was preparing to hear oral argument in Foss v. City of Roch-
ester (Foss II) which challenged chapter 828.3%°

B. Foss 11

Upon the passage of chapter 828,%2¢ David Foss, the plaintiff
in Foss 1,°2" and both the City and County of Rochester agreed
to submit their controversy over the new article 19-A to the
Supreme Court of Monroe County.**® Foss sought declaratory
relief that article 19-A and the City of Rochester’s Local Law
No. 6 of 1983%2° were unconstitutional as applied to taxes lev-
ied by the county within the city, and a permanent injunction
against the use of the city’s homestead base proportion to levy

322, Memorandum in Support of S. 6767/A. 8298, reprinted in 1985 NY
LEGIS. ANN. 305.

323. N.Y.S. 6767, 208th Sess. (1985); N.Y.A. 8298, 208th Sess. (1985).

324, Id.

325. Foss v. City of Rochester, 66 N.Y.2d 872, 489 N.E.2d 727, 498 N.Y.S.2d
758 (1985) (Foss II). Aware of the impending court date, the Senate Majority
Leader, Warren Anderson, and the Speaker of the Assembly, Stanley Fink, sent a
letter to the court of appeals advising the members of the bench of the corrective
legislation. Letter from Warren Anderson and Stanley Fink to Donald Sheraw,
Clerk of the New York Court of Appeals (Nov. 14, 1985).

326. Act of Aug. 2, 1985, ch. 828, 1985 N.Y. Laws 2186, (McKinncy), amended
by Act of Dec. 13, 1985, ch. 914, 1985 N.Y. Laws 2409 (McKinney) (cadified at
N.Y. REAL Prop. Tax Law § 1903 (McKinney 1989)).

327. Foss v. City of Rochester, 65 N.Y.2d 247, 480 N.E.2d 717, 491 N.Y.S.2d
128 (1985) (Foss I).

328. N.Y. Civ. Prac. L & R. 3222 (McKinney 1970 & Supp. 1987).

329. City of Rochester, N.Y., LocaL Laws No. 6 (1983).
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these taxes. Judge Conway of the supreme court held for
Foss®*3® and the parties submitted their appeal directly to the
court of appeals.?3

Rochester argued that “because cities and towns have been
delegated the responsibility for determining what sources of
revenue shall be used to finance their allocated portion of the
annual county budget, the equal protection clause no longer
requires that county real property taxes be levied uniformly
throughout the county.”®3? It was argued that chapter 828
made cities and towns the taxing units for county tax purposes
and it had, thus, taken that status away from the county.?3?
Where Foss I found equal protection violations in the county’s
imposition of different taxes upon similarly situated taxpay-
ers,** it was argued here that, as a result of the legislation, the
county was no longer responsible for the levy of the taxes, and,
therefore, taxpayers could no longer be considered similarly
situated for purposes of the county tax levy, thus obviating the
need for county uniformity in property taxes levied for county
purposes.®3® Also, it was urged that the use of the sales tax
revenues and any surpluses the municipality might have were
evidence that the municipality was the sole determiner of how
the amount to be “contributed” to the county for its portion of
the county tax was to be raised.®*® The City of Rochester did
concede, however, that the money to be raised was still for the
county and that the county determined how to spend it.?%?

Rochester argued that the standard of equal protection re-
view to apply was “whether the tax system is ‘rationally re-

330. Foss v. City of Rochester, No. 8280-85 (Sup. Ct. Monroe County, Sept. 30,
1985).

331. The appeals were submitted to the court of appeals pursuant to section 5601
of the CPLR. N.Y. Civ. Prac. L. & R. 5601(b)(2) (McKinney 1978).

332. Brief for Appellant, at 21, Foss v. City of Rochester, 66 N.Y.2d 872, 489
N.E.2d 727, 498 N.Y.S.2d 758 (1985) [hereinafter Appellant’s Brief Foss II}.

333. Id. at 22.

334. Foss v. City of Rochester, 65 N.Y.2d 247, 260, 480 N.E.2d 717, 724, 491
N.Y.S.2d 128, 135 (1985) (Foss I).

335. Appeliant’s Brief Foss II, supra note 332, at 22.

336. Id. at 23.

337. Id. at 17.
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lated to a legitimate state interest.’ ”3%% Rochester proposed
that encouraging and promoting the improvement of local as-
sessment administration through the use of revaluation was a
legitimate state interest and that the method chosen by the
state to accomplish this goal, the decentralization of the pro-
cess in some regard to the cities and towns, was rationally re-
lated to that goal.33®

Foss argued that article 19-A3¢° called for the same distinc-
tions as article 19,%¢! and that those same distinctions had not
gained any rational basis since the date of the decision in Foss
132 According to Foss, section 1 of the bill stated that it was
legislation merely clarifying that county taxes have always
been levied in the same manner.**3 If the court were to accept
this view, then the bill did not create a new statutory context
and the same equal protection analysis should apply.®*¢ Foss
also argued that the bill did nothing other than change the la-
bel of the county tax; that the money to be raised was still
determined by the county and used for county purposes; and
that since the tax was levied from property owners everywhere
within the county,®® the system of taxation under this bill par-
alleled the system declared unconstitutional in Foss 1.34¢

In a memorandum opinion, the court of appeals affirmed the
judgment of the supreme court and declared that the constitu-
tional deficiencies identified in Foss I had not been cured by
chapter 828.347 The court stated that the legislation shifted the

338. Id. at 29.

339. Id. at 30.

340. Act of Aug. 2, 1985, ch. 828, § 16, 1985 N.Y. Laws 2186, 2193 (McKin-
ney), repealed by Act of Dec. 13, 1985, ch. 914, § 16, 1985 N.Y. Laws 2409, 2413
(McKinney).

34]1. N.Y. ReaL Prop. Tax Law §§ 1901-1905 (McKinney 1989).

342. Brief for Respondent at 5, Foss v. City of Rochester, 66 N.Y.2d 872, 489
N.E.2d 727, 498 N.Y.S.2d 758 (1985) [hercinafter Respondent’s Bric{ Foss 11].

343. Act of Aug. 2, 1985, ch. 828, § 1, 1985 N.Y. Laws 2186, 2186-88 (McKin-
ney), repealed by Act of Dec. 13, 1985, ch. 914, § 1, 1985 N.Y. Laws 2409, 2409
(McKinney).

344. Respondent’s Brief Foss II, supra note 342, at 9.

345. Id. at 11-12.

346. Id. at 17.

347. Foss v. City of Rochester, 66 N.Y.2d 872, 489 N.E.2d 727, 498 N.Y.S.2d
758 (1985) (Foss II).
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responsibility for calculating and levying the tax from the
county to the cities and towns, but that “imposition of demon-
strably different tax burdens, solely by reason of geographic
location, continues unabated pursuant to chapter 828.”34% The
court further stated that, absent legislative effort to provide in-
terjurisdictional equality between taxpayers in different assess-
ing units, its decision in Foss I was binding upon each member
of the court under the principles of stare decisis.**? Thus, arti-
cle 19-A was declared unconstitutional as violative of the equal
protection clauses of both the federal and state constitutions.3®®

C. The Repeal of Article 19-A

Faced with this court of appeals decision, the legislature had
no recourse but to repeal the offensive sections of article 19-
A.%% 1t also changed the various procedures regarding county
and school district tax levies enacted by chapter 828,32 since
they were designed solely to support the constitutionality of ar-
ticle 19-A and, thus, were no longer necessary.**® The repeal
restored the law to pre-chapter 828 status in regard to county
and school district tax levying procedures and was made retro-
active to June 6, the effective date of chapter 828.2** This was
intended to validate the procedures that many counties and
school districts had used prior to chapter 828 or those that the
counties and school districts had already begun to employ to

348. Id.

349. Id.

350. Id.

351. Act of Aug. 2, 1985, ch. 828, § i6, 1985 N.Y. Laws 2186, 2193 (McKin-
ney), repealed by Act of Dec. 13, 1985, ch. 914, § 16, 1985 N.Y. Laws 2409, 2413
(McKinney).

352. Id.

353. Memorandum from State Executive Department, reprinted in Act of Dec.
13, 1985, ch. 914, 1985 N.Y. Laws 2409 (McKinney) [hereinafter Executive De-
partment Memorandum]. This change was achieved by passage of a Governor’s
Program Bill in a special session of the legislature in December of 1985, which
became chapter 914 of the laws of 1985. Act of Dec. 13, 1985, ch. 914, 1985 N.Y.
Laws 2409 (McKinney) (codified at N.Y. REAL Prop. Tax Law § 1903 (McKin-
ney 1989)).

354, Act of Dec. 13, 1985, ch. 914, 1985 N.Y. Laws 2409, 2413 (McKinney)
{codified at N.Y. ReEaL Prop. Tax Law § 1903 (McKinney 1989)).
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levy their 1985-86 school and 1986 county taxes in accordance
with the provisions of chapter 828 then in effect.3®®

In order to comply with the decisions of Foss I*®® and Foss
I1,%* the repeal of the provisions authorizing counties, except
countywide approved assessing units, and school districts lo-
cated in more than one city or town to establish homestead and
non-homestead tax rates became necessary. However, the legis-
lature did amend section 1903 to allow school districts located
wholly within a city or town to establish separate class tax
rates.3®® Since the constitutional infirmities declared by the
court of appeals dealt only with the use of separate class tax
rates to county or school district taxes when applied to more
than one assessing unit, the use of homestead and non-home-
stead tax rates for taxes imposed within an assessing unit, such
as city, town, or village taxes, were not affected by this bill.3®

By rejecting the use of homestead and non-homestead classi-
fications in the allocation of county and certain school district
taxes, the Foss decisions forced the allocation of taxes in these
jurisdictions to be on a uniform basis. Reverting to a uniform
rate had the effect of causing a shift in tax burdens within
those municipalities and school districts affected. The result of
this. tax shift was presumed to be that taxes on commercial

355. Id.

356. Foss v. City of Rochester, 65 N.Y.2d 247, 480 N.E.2d 717, 419 N.Y.S.2d
128 (1985) (Foss I).

357. Foss v. City of Rochester, 66 N.Y.2d 873, 489 N.E.2d 727, 498 N.Y.S.2d
758 (1985) (Foss II).

358. Act of Dec. 13, 1985, ch. 914, § 14, 1985 N.Y. Laws 2409, 2413 (McKin-
ney) (codified at N.Y. REaL Propr. TAx Law § 1903 (McKinney 1989)).

359. Executive Department Menorandum, supra notc 353; see also DivisioN OF
BupGET 10-DaY REPORT ON BILLS FOR ASSEMBLY 6 OF EXTRAORDINARY SESSION,
reprinted in Bill Jacket of ch. 914, 1985 N.Y. Laws 2409 (McKinney).
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properties would decrease and taxes on residential properties
would increase.®¢°

D. The New Legislative Response After Repeal
1. School District Assessment

During the legislature’s 1986 session, legislation was enacted
to alleviate some of the financial hardships created by the Foss

360.

MUNICIPALITY COUNTY TAX BILL SCHOOL TAX BILL
NON- NON-
HOMESTEAD HOMESTEAD HOMESTEAD HOMESTEAD

MONROE COUNTY

City of Rochester +45% -23% Not Affected
NIAGARA COUNTY
City of Niagara Falls +35% -26% +34% 27%
City of No. Tonawanda +17% -28% +17% -29%
Town of Niagara +32% -17%
Nia. Falls Sch. Dist. +23% - 9%
Nia. Wheatfield S.D. +29% -18%
RENSSELAER COUNTY
Town of E. Greenbush + 2% - 3%
E. Greenbush Central

S.D. + 2% - 3%
Averill Park Central

S.D. -3% +18%
SARATOGA COUNTY
Town of Waterford +15% 1%
Shenendehowa S.D. - 2% + 1%
Waterford S.D. +12% - 8%
ROCKLAND COUNTY
Town of Orangetown +22% -26%
Nanuet S.D. +57% 25%
So. Orangetown S.D. +16% <24%
Nyack S.D. +17% -18%
Pearl River S.D. +23% 34%
Town of Stony Point +55% -23%
Haverstraw/St. Pt.

S.D. +42% <20%
SUFFOLK COUNTY
Town of Islip + 6% -13%
Bayport S.D. + 1% - 1%
Hauppauge S.D. + 1% - 1%
Beach S.D. + 1% - 1%
Sachem S.D. -10% +24%

Memorandum of Richard Sinnott and Michael Kupferman to Robert Beebe, SBEA
Counsel (July 10, 1985).

The second set of estimates employed what was at the time the latest tax rates for
municipal, county and school purposes and reflected, in most instances, a change in
both county and school rates from differential to uniform rates as required by the
Foss decisions. Thus, the following figures represent the impact of these combined

https://digitalcommons.tourolaw.edu/lawreview/vol7/iss1/3

62



Sockowitz: Real Property Tax Law

1990] REAL PROPERTY TAX LAW 121

decisions®®* for school districts which encompassed more than

tax rates on property owners (where, for instance, the impact on county taxes for
the City of Rochester homeowners would have been +45%, that change in rates
represented a +35.21, or 21 % increase in the combined tax rate).

HOMESTEAD NON-HOMESTEAD
ACTUAL CHANGE ACTUAL CHANGE
COMBINED AFTER COMBINED AFTER

MUNICIPALITY TAX RATE FOSS S % TAX RATE FOSS s %
MONROE COUNTY
City of

Rochester $24.54 $29.715 +521 +21.2 $48.11 S47.12 99 «2.1
NIAGARA COUNTY
City of

Nia. Falls $31.34 83721 +587 +1843 §55.52  S41.54 198 -14.4
City of No.

Tonowanda $29.85 $33.62 +3.77 +126 $48.07  S32.83 -1024 -21.3
TOWN OF NIAGARA
Nia. Falls

Sch. Dist. $17.78 $2296 -+5.18 +29.1 $26.76 52392  -284 -10.6
Wheatfield

SD. $18.91 $2447 +556 +29.4 $29.78 52543 432 -14.5
RENSSELAER

COUNTY
Town of E. Greenbush
E. Greenbush

CS.D. $33.39 8$37.21 4382 +114 $42.10 S38.19 391 9.3
Averill Park

CS.D. $31.15  $3234 +1L19 +38 $3144 $3332 +18 +60
SARATOGA COUNTY
Town of Waterford
Shenendehowa

S.D. $22.03 $2233 +030 +1.4 $24.23 §2330 -093 38
Waterford

SD. $22.52 S24.54 4202 +9.0 $27.17 $25.51 -1 &6 -6.1
ROCKLAND COUNTY
Town of Orangetown
Nanuet S.D. §20.27 $29.34 4907 +447 $30.76  S3120 956 -23.5
S. Orangetown

S.D. $20.63 $23.85 +3.22 +159 $3196 S50 628 196
Nyack S.D. $29.21 §3422 +501 +17.2 $43.49 83608 141 -17.0
Town of Stony Point

Su.Pt. S.D. S18.77 82593 +17.16 -+38. $3491 §28.89 -6.02 -17.2
SUFFOLK COUNTY
Town of Islip
Bayport S.D. $61.30  $62.26 +056 +1.6 $67.13  §65.32 -1.81 217
Hauppauge S.D. $46.54  $47.80 +1.26 427 $51.88  $5086 -1.02 -2.0
Beach S.D. $2042  $20.84 -+042 2% $24.13 $2380 023 -1.0
Sachem S.D. S51.11 $51.49 +0.38 +0.7 $54.79 §54.58 -D.24 04

Memorandum from Bob Kitchen to Robert Beebe, SBEA Counsel (July 16, 1985)
(discussing the estimated impact of the Foss decisions).

361. Foss v. City of Rochester, 65 N.Y.2d 247, 480 N.E.2d 717, 419 N.Y.S.2d
128 (1985) (Foss I); Foss v. City of Rochester, 66 N.Y.2d 873, 489 N.E.2d 727,
498 N.Y.S.2d 758 (1985) (Foss II).
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one asséssing unit.®®? In recognition of the fact that not all as-
sessing units within a school district had adopted the dual tax
rates provided for in article 19,%%® this legislation operated
when one third or more of the parcels of a school district were
within an approved assessing unit that did adopt the provisions
of section 1903 of the RPTL.%%* Designed to allow the use of
homestead and non-homestead tax rates in the allocation of a
school district’s tax to “ameliorate the school district tax bur-
den shift,”3¢® chapter 500%%¢ avoided the problem of similarly
situated taxpayers paying different amounts of tax based solely
on geographic distinctions. This was accomplished by creating
aggregate school district homestead and non-homestead pro-
portions®*®? for each portion of a school district.*®® Once cre-
ated, these proportions were used to apportion the total levy
according to the established class shares. Tax rates were then
determined for each portion by dividing the apportioned share

362. Act of July 21, 1986, ch. 500, 1986 N.Y. Laws 1041 (McKinney), amended
by Act of July 29, 1988, ch. 388, § 6, 1988 N.Y. Laws 740, 742 (McKinney).

363. NY. REAL Prop. Tax Law §§ 1901-1905 (McKinney 1989).

364. Act of July 21, 1986, ch. 500, 1986 N.Y. Laws 1041 (McKinney), amended
by Act of July 29, 1988, ch. 388, § 6, 1988 N.Y. Laws 740, 742 (McKinney).

365. Memorandum in Support of S. 9386-A, which became ch. 500, 1986 N.Y.
Laws 1041, reprinted in Bill Jacket of ch. 500, 1986 N.Y. Laws 1041 (McKinney).

366. Act of July 21, 1986, ch. 500, 1986 N.Y. Laws 1041 (McKinney), amended
by Act of July 29, 1988, ch. 388, § 6, 1988 N.Y. Laws 740, 742 (McKinney).

367. Id. § 1, at 1041 (adding N.Y. REAL Prop. Tax Law §§ 1901(t), (u)).

(t) “Aggregate school district homestead proportion” means the proportion of
the total taxable full valuation of real property in the homestead class to the
total taxable full valuation of all real property on the current assessment rolls

or parts thereof used by a school district for the levy of school district taxes.

(u) “Aggregate school district non-homestead proportion” means the propor-
tion of the total taxable full valuation of real property in the non-homestead
class to the total taxable full valuation of all real property on the current
assessment rolls or parts thereof used by a school district for the levy of school
district taxes.

Id. '

368. N.Y. Comp. Copes R. & REGs. tit. 9, § 190-4.1(n) (1988). Portion means a
part of an assessing unit included within the boundaries of a school district located
in a city having a population of 125,000 or more inhabitants; a town excluding all
villages therein; and that part of an assessing unit which is a special district which
encompasses the entire assessing unit with the exception of any villages which may
be located therein. In the case of a county assessing unit, it shall mean the part of
such assessing unit included within the boundaries of a city, town, village or school
district. Id.
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of the district’s tax levy for each class by the taxable real prop-
erty in the class according to the final assessment rolls used for
the levy of the district’s tax.%® Then, assuming that each por-
tion (cities and towns) was assessed in a uniform manner as
prescribed by section 305(2),%7° the taxpayers in each city and
town would pay the same effective rate of tax, thus reaching
the result of similarly situated taxpayers paying equally, as re-
quired by the Foss decisions.?"*

The operation of this statute requires assessing units which
have not adopted the provisions of article 19 to provide school
districts with information regarding their properties as though
they were classified under article 19. Section 4 of the bill*™
authorizes local assessors to provide school district officials
with any information necessary to determine aggregate school
district homestead and non-homestead proportions, including
classifications of property.®” The school districts are author-
ized to pay the assessors for this information.’” The SBEA
found this to be “the most troublesome aspect of the entire bill
from an administrative perspective.”?® It found the ad hoc
procedure for these provisions justifiable to implement the bill
in time for the 1986-87 school levies.3?® But the SBEA believed
that the classification of properties should be part of the nor-
mal process of preparing assessment rolls so that taxpayers

369. Act of July 21, 1986, ch. 500, § 2, 1986 N.Y. Laws 1041, 1041-43 (McKin-
ney) (enacting N.Y. REaL Prop. Tax Law § 1903(a)(4)), amended by Act of July
29, 1988, ch. 388, § 6, 1988 N.Y. Laws 740, 742-43 (McKinncy).

370. N.Y. ReaL Propr. Tax Law § 305(2) (McKinney 1984).

371. Foss v. City of Rochester, 65 N.Y.2d 247, 480 N.E.2d 717, 419 N.Y.S.2d
128 (1985) (Foss I); Foss v. City of Rochester, 66 N.Y.2d 873, 489 N.E.2d 727,
498 N.Y.S.2d 758 (1985) (Foss II).

372. Act of July 21, 1986, ch. 500, § 4, 1986 N.Y. Laws 1041, 1043 (McKin-
ney), amended by Act of July 29, 1988, ch. 388, § 6, 1988 N.Y. Laws 740, 742-43
(McKinney).

373. Id.

374. Id.

375. Memorandum from Robert Beebe, SBEA Counsel, to Evan Davis, Counsel
to the Governor, at 6 (July 10, 1986) [hereinafter SBEA Letter] (the memorandum
was a discussion of 9386-A, then under consideration for signature by the governor,
which eventually became ch. 500, 1986 N.Y. Laws 1041 (McKinncy)).

376. Id.
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may have notice of the classifications and an opportunity for
administrative review before the school taxes were imposed.?"

The bill did not address this concern. It did, however, in-
clude the term “error in essential fact,”®”® an incorrect entry as
to a property’s classification. By virtue of having an incorrect
classification fall under section 550(3),%"® the taxpayer could
have the tax roll corrected and his tax, or a portion thereof,
refunded.®®® Unfortunately, this inclusion was only valid for
the school district levies of 1986-87.38* A partial solution to
this problem has since been derived.382

Another potential flaw in the legislation was its failure to
address the problems raised by Verga v. Town of Clarks-
town.®®® Under this decision, it is unconstitutional to assess
some, but not all, condominiums in a taxing jurisdiction with-
out regard to the assessment ceiling embodied within section
339-y of the Real Property Law,®®* since similarly situated
properties would be taxed unequally.®®® Any school district
containing condominiums located in both approved assessing

377. Id.

378. Act of July 21, 1986, ch. 500, § 5, 1986 N.Y. Laws 1041, 1043 (McKin-
ney), amended by Act of July 29, 1988, ch. 388, § 6, 1988 N.Y. Laws 740, 742-43
{McKinney).

379. N.Y. ReaL Prop. Tax Law § 550(3) (McKinney 1984 & Supp. 1989).

380. N.Y. REaL Propr. Tax Law § 556(1)(a) (McKinney 1984 & Supp. 1989).

381. Act of July 21, 1986, ch. 500, § 5, 1986 N.Y. Laws 1041, 1043 (McKin-
ney), amended by Act of July 29, 1988, ch. 388, § 6, 1988 N.Y. Laws 740, 742-43
(McKinney).

382. During the 1987 legislative session, legislation was enacted that had a direct
bearing upon the problem of assessing units which had not adopted the provisions of
article 19. The legislation, S. 6037-A, became ch. 447, 1987 N.Y. Laws 777, (Mc-
Kinney), which allowed villages located wholly within a town approved assessing
unit to adopt a local law and thus become an “eligible non-assessing unit village”
entitled to adopt the provisions of article 19 of the RPTL. Therefore, these non-
assessing unit villages may classify their properties as homestead and non-home-
stead and, thereby, apply the dual tax rate structure authorized by article 19. The
importance of this in relation to the problem with chapter 500 had been the classifi-
cation of properties on an ad hoc basis. This problem is, at least in part, obviated by
having the non-assessing unit villages prepare their own assessment rolls in a classi-
fied fashion.

383. 115 A.D.2d 600, 496 N.Y.S.2d 262 (2d Dep’t 1985). See infra notes 447-52
and accompanying text.

384. N.Y. REAL Propr. Law § 339-y (McKinney 1989).

385. Verga, 115 A.D.2d at 600-01, 496 N.Y.S.2d at 262.
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units which have adopted section 190338 and in assessing units
which have not, runs the risk of a suit based on Verga.’®
Moreover, while other school districts, those without condomin-
iums and those with condominiums located entirely within a
city or town, which have adopted section 1903 are not directly
affected by Verga, they may be indirectly affected if the assess-
ment rolls of these cities and towns were invalidated under a
Verga-type challenge.®®® The potentially negative effects of
lowered assessments upon the school district would be a reduc-
tion in the levels of funding from the municipality and a de-
crease in state aid, which would be predicated upon the munic-
ipality’s full value if tax rates were not increased
commensurately to maintain the revenue raised by the prop-
erty tax.

Finally, for school purposes only, the bill eased the means by
which the provision of section 1903 may be adopted. Where an
assessing unit must revalue all of its parcels to become an ap-
proved assessing unit,*® school districts may take advantage of
homestead and non-homestead classifications where only 33%
of its parcels have undergone revaluation.3®°

Despite its imperfections, chapter 500%! represents a signifi-
cant step forward in reconciling the desire to mitigate tax bur-
den shifts with the constitutionally required equal protection.
For the first time since the introduction of chapter 1057%%% in
1981, legislation that appears to meet the constitutional stan-
dards of equal protection has been enacted. While the applica-
tion of this bill is limited to thirteen school districts,®® the lim-

386. N.Y. ReaL Prop. Tax Law § 1903 (McKinney 1989).

387. SBEA Letter supra note 375, at 3.

388. Id.

389. Cities and towns must comply with articles 15-B and 19 of the RPTL, as
well as other SBEA rules and regulations, to become approved assessing units. See
N.Y. Comp. Copes R. & REgs. tit. 9, §§ 190 -4.1 to -4.6 (1988).

390. Id. § 190 -1.1(b).

391. Act of July 21, 1986, ch. 500, 1986 N.Y. Laws 1041 (McKinney), amended
by Act of July 29, 1988, ch. 388, § 6, 1988 N.Y. Laws 740, 742-43 (McKinney).

392. Act of Dec. 3, 1981, ch. 1057, 1981 N.Y. Laws 1057 (McKinney) (codified
at N.Y. ReEAL Prop. Tax Law arts. 18, 19 (McKinney 1989)).

393, See Memorandum from Bob Kitchen to Robert Beebe, SBEA Counsel (July
14, 1986), reprinted in Bill Jacket of ch. 500, 1986 N.Y. Laws 1041 (McKinncy).
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ited application may, in fact, provide a microcosm under which
to study the effects of its provisions and their potential adapta-
bility to other larger, tax-levying jurisdictions.?®*

2. Special Assessing Units

The 1986 session also saw legislation amending chapter
1057%% in regard to article 18 “special assessing units’3%®
(Nassau County and the City of New York) as a result of
problems incurred by New York City and the SBEA. All real
property in these two assessing units was classified into one of
four categories for the purpose of allowing taxation at different
rates.®®” To determine the tax rate for a class, the locality was
to establish a “base proportion3®® for each class.?®® The SBEA

394, Additional legislation was passed in 1986 to study the effects upon school
districts of current assessment practices. See Act of July 26, 1986, ch. 660, 1986
N.Y. Laws 1472 (McKinney). Chapter 660 created a task force to be composed of,
but not limited to, the SBEA and the State Education Department. /d. The purpose
of this task force was “to study the impact of current assessment practices in assess-
ing units in which at least two school districts are wholly contained.” /d. The legis-
lature believed that this type of study was necessary because the use of the equaliza-
tion rate in these assessing units produced either under or overestimation of the
school district’s full value, and that these estimates had serious implications for the
school districts in determining the amounts of state aid they would receive, Id. The
bill appropriated $500,000 to study a variety of eligible school districts that were
enumerated within the bill. /d.

395. Act of Dec. 3, 1981, ch. 1057, 1981 N.Y. Laws 219 (McKinney) (codified
at N.Y. REaL Prop. Tax Law arts. 18, 19 (McKinney 1989)).

396. N.Y. REaL Prop. Tax Law. §§ 1801-1805 (McKinney 1989).

397. Id. § 1802(1).

398. Id. § 1801(f).

“Base proportion” means . . . the proportion of the taxable assessed value of

real property which each class constituted of the total taxable assessed valuc

of all real property as entered on the final assessment roll completed and filed

in calendar year nineteen hundred eighty-one of such special assessing unit or

on the part of that assessment roll applicable to a portion of the special as-

sessing unit. . . .

Id.

Under the provisions of section 1803(2)(a), the base proportion was required to be
altered by the locality to refiect additions of new property, physical changes to ex-
isting property, changes in taxable status, and changes in class designation. In addi-
tion, the locality could further alter the base proportion, as adjusted by 1803(2)(a),
by up to 5% of the class share used for the preceding tax year’s levy under
1803(2)(d). Id.

399. Id. § 1803(1).
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was required to establish a “base percentage’*® for each class
equal to its share of full value based upon a market survey two
years after the establishment of the base proportions.‘* The
SBEA was also to certify an “adjusted base proportion.”4%?
The calculation of the adjusted base proportion involved the
use of a ‘““current percentage,” which was an updated base per-
centage, and reflected the most current market survey values
for each class.®®® The adjusted base proportion was calculated
by multiplying the base proportion by the percent increase or
decrease in the current percentage from the base percentage.®

When article 18 became law in 1981, its provisions called for
the classification of all properties in accordance with the as-
sessment rolls for 1981,4°® thereby setting the base proportion
according to that data as of 1982. The base percentage would
have been set by the SBEA in 1984, with the calculation of the
adjusted base proportions taking place two years later in 1986.
The problem was that the City of New York claimed that its
completed 1981 assessment roll was in accordance with chap-
ter 1057. However, that assessment roll did not classify proper-
ties-according to the requirements set forth in the legislation.*®
The result was that the city and the SBEA based their admin-
istration of article 18 on different versions of the city’s 1981

400. N.Y. Comp. CopEs R. & REGs. tit. 9, § 186-10.1(c) (1988). “Base percent-
age means the percentage that the estimated taxable market value of a class consti-
tutes of the whole estimated taxable market value of all real property on the . . .
assessment rolls. . . .” Id.

401. N.Y. REAL Prop. Tax Law § 1804(2) (McKinney 1989).

402. Id. § 1801(h). “‘[A]djusted base proportion’ means any proportion estab-
lished in accordance with section eighteen hundred four of this article.” Id.

403. Id. § 1804(3).

404. Id. § 1804(4). The procedure described in the statute can be demonstrated
by assuming a base proportion for the homestead class of 25% with the base per-
centage showing the homestead class being made up of 50% of the market value of
the locality. Upon a recent market survey, however, the class now makes up 55% of
the market value of all property. Thus, in calculating the adjusted basc proportion,
the current percentage is 10% greater than the base proportion, therefore, the base
proportion is increased by 10%, or 2.5% to arrive at an adjusted basc proportion of
27.5% for the homestead class.

405. Act of Dec. 3, 1981, ch. 1057, § 2, 1981 N.Y. Laws 219, 221 (McKinncy)
(codified as amended at N.Y. REaL Prop. Tax Law § 1803 (McKinncy 1989)).

406. See Act of Apr. 18, 1986, ch. 55, § 1, 1986 N.Y. Laws 136, 136-37
{McKinney).

Published by Digital Commons @ Touro Law Center, 1990

69



Touro Law Review, Vol. 7, No. 1 [1990], Art. 3

128 TOURO LAW REVIEW [Vol. 7

assessment roll.#°? This meant that the class designations on
the partially converted version of the city’s 1981 roll used by
the SBEA for its market value surveys of 1981 (setting the
base percentage) and 1983 (setting the current percentage)
differed greatly from those used by the city in establishing its
class shares for the 1982-83 tax levy. Nonetheless, the SBEA
would have been required to issue its certification of the ad-
justed base proportions in 1986, but in a manner that could
have led to changes in the class shares beyond the extent de-
sired, or allowed, by law.

In an attempt to cure this problem, the legislature passed
chapter 55 of the laws of 1986, amending relevant sections of
article 18.4°® Essentially, this legislation provides that the city
and the SBEA start the process over again, this time using the
1984 assessment roll from the city. Under chapter 55, the year
for calculating the base proportions was 1984 and the SBEA’s
adjusted base proportions would have been initially certified in
1989.%%° This was accomplished by changing the definition of
base proportion to mean the class shares for the city according
to the 1984 roll;**® having the city certify its base proportions
upon the 1984 roll by 1986;*** by altering the requirements for
an SBEA market survey to be conducted not later than 1989;
by determining market values as of July 1, 1984;*'% and by

407. According to the Senate, this result came about because the SBEA used the
roll provided to the board by the city in accordance with the rules pertaining to
special assessing units, see N.Y. Comp. Copes R. & REGs. tit. 9, § 190-3 (1985),
and the city used data prepared subsequent to this filing. See Memorandum in Sup-
port of S. 7998, reprinted in Bill Jacket of ch. 55, 1986 N.Y. Laws 136 (McKin-
ney). This data includes significant corrections to class designattons. The discrepan-
cies between the two data bases involves thousands of parcels and hundreds of
millions of dollars of taxable assessed value. However, the city prepared its 1981
assessment roll, then sought to reclassify retrospectively approximately 870,000 par-
cels. This attempt was seriously flawed, however, due to insufficient data upon which
to make these reclassifications. See DIvisioN OF BUDGET 10-Day BUDGET REPORT
ON BILLSs, S. 7998, reprinted in Bill Jacket of ch. 55, 1986 N.Y. Laws 136 (McKin-
ney). The basis for chapter 55 was that the SBEA used a different assessment roll
for its market survey than the one used by the city to establish its base proportions.

408. Act of Apr. 18, 1986, ch. 55, 1986 N.Y. Laws 136 (McKinney).

409. Id. § 4, at 138.

410. Id. § 2, at 137.

411. Id. § 5, at 139.

412. Id. § 4, at 138.
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having certification of the adjusted base proportions by the
SBEA begin in 1989.#!3 In addition, the bill required an an-
nual adjustment to the adjusted base proportion, as certified by
the SBEA, to be made by the special assessing unit to account
for physical changes, changes in taxable status, and changes in
class designation.*** This mechanism was the means of avoid-
ing major tax shifts that might occur between the calculation
of the base proportion (1981 for Nassau County, 1984 for New
York City) and the first certification of adjusted base propor-
tions by the SBEA.#'% Finally, the bill made all taxes levied by
the city valid from the effective date of article 184¢ until the
effective date of the bill**? and prevented any taxes to be levied
by the city during the 1986-89 period from being invalidated
on the basis of definitions of base proportion or adjusted base
proportion in use prior to the effective date of the bill.**® These
last two provisions had an important impact upon one of the
primary uses of class ratios: proof in assessment review
proceedings.*1®

413. Id.

414, Id. § 3, at 137.

415. This amendment had additional importance for the purpose of mitigating
tax burden shifts. As originally enacted, chapter 1057 of the laws of 1981 author-
ized adjustments to the class shares by the special assessing units on their 1982-84
assessment rolls as an interim measure pending SBEA certification of adjusted base
proportions in 1985 and every other year thereafter. Act of Dec. 3, 1981, ch. 1057,
§ 2, 1981 N.Y. Laws 219, 221 (McKinney). The law was changed by chapter 830
of the laws of 1984 to delay the SBEA’s initial certification of adjusted base propor-
tions until 1986 and to increase the period of subscquent certifications to three
years. Act of Aug. 5, 1984, ch. 830, § 3, 1984 N.Y. Laws 2414, 2415 (McKinney).
Chapter 55°s provisions are important because while the special assessing unit's au-
thority to make interim adjustments extended for the extra year until 1986, chapter
830 did not grant additional authority for the extended three-year period between
subsequent SBEA certifications. This bill solved that problem by requiring the spe-
cial assessing units to make these adjustments annually. Id.

416. N.Y. ReEaL Prop. Tax Law art. 18 (McKinney 1989) (effective Dec. 3,
1981).

417. Act of Apr. 18, 1986, ch. 55, 1986 N.Y. Laws 136 (McKinney) (cffective
Apr. 18, 1986).

418. Id. § 7, at 139.

419. See N.Y. REAL ProP. Tax Law §§ 716, 720 (McKinney 1984 & Supp.
1989).
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On the theory that the Foss*?® decisions make it important
to treat all similarly situated taxing jurisdictions alike,*?! the
legislation also applied to Nassau County in several respects,
even though Nassau County did not suffer from this problem.
Since New York City and Nassau County are in such close
proximity to one another and are the only municipalities sub-
ject to article 18, it was deemed best to treat them alike.*??
The bill was considered desireable to Nassau County since the
changes would help reduce the potential risk of upsetting the
existing class share relationships. This beneficial effect was en-
visioned to be the result of the retention of 1981 as the base
roll year for the county, the postponement of the SBEA’s in-
volvement in the class share process, and the expansion of the
local legislative body’s control over class share adjustments.*??

Notwithstanding all of the purported benefits, some opposi-
tion did arise. Class Three property owners (utilities) believed
they would suffer under the provisions of this legislation. They
argued that the bill would increase their share of the tax bur-
den because of the change in the base roll year from 1981 to
1984, since the city increased the utility class share in those
years by amounts claimed to be as much as nine percent.*?* By
postponing the initial SBEA certification of the adjusted base
proportion until 1989, the utilities believed the reduction they
would have been granted in 1986, as a result of their decreased
share of the market value of their properties, would result in
an improper share being borne by their class.**® Taken to-
gether, this result was contrary to the original intent of article

420. Foss v. City of Rochester, 66 N.Y.2d 872, 489 N.E.2d 727, 498 N.Y.S.2d
758 (1985) (Foss II); Foss v. City of Rochester, 65 N.Y.2d 247, 480 N.E.2d 717,
491 N.Y.S.2d 128 (1985) (Foss I).

421. Foss II, 66 N.Y.2d at 873, 489 N.E.2d at 727, 498 N.Y.S.2d at 759; Foss I,
65 N.Y.2d at 259, 480 N.E.2d at 724, 491 N.Y.S.2d at 135.

422. See DivisioN OF BUDGET 10-DAY BUDGET REPORT ON BILLs, S. 7998, re-
printed in Bill Jacket of ch. 55, 1986 N.Y, Laws 136 (McKinney).

423. See Memorandum from Robert T. Bloom, Deputy Chief of Nassau County
Real Property Bureau, to C. Bruce Pearsall, Bureau Chief (Mar. 12, 1986), re-
printed in Bill Jacket of ch. 55, 1986 N.Y. Laws 136 (McKinney).

424. See Consolidated Edison Co. Legislative Memorandum in Opposition to S.
7998/ A. 9745, reprinted in Bill Jacket of ch. 55, 1986 N.Y. Laws 136
(McKinney).

425. Id.
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- 18, which was to maintain the status quo among the classes in
regard to the share of taxes to be borne by each.**® Instead,
argued the utilities, what was occurring was a disproportionate
increase for Class Three properties, despite the decrease in
market value of the class relative to the other classes.*?” These
arguments did not prove persuasive.

3. Condominiums

Concern with the assessment of condominiums under sec-
tions 581 of the RPTL**® and 339-y of the Real Property
Law*?® first arose in the context of their classification within
article 19.43° In the enactment of article 19 in 1981,%%! the
homestead class included all one, two, and three family dwell-
ing units, regardless of their form of ownership.**

As the result of several inquiries concerning the eligibility of
condominiums for inclusion within the homestead class, the
SBEA issued an opinion construing the terms of the 1981 leg-
islation.**®* The SBEA concluded that, in keeping with the
spirit of chapter 1057,%%¢ since it is the physical structure of
the property that is determinative, only a structure housing
three families or less qualified for inclusion within the home-
stead class.*3®

426. See Letter from Edward W. Livingston, Vice President of Community and
Governmental Relations of Consolidated Edison Co., to Governor Mario Cuomo
(Apr. 21, 1986) (strongly opposing S. 7998/ A. 9745), reprinted in Bill Jacket of
ch. 55, 1986 N.Y. Laws 136 (McKinney).

427. See Memorandum from New York Telephone Co. in Opposition to S. 7998/
A. 9745; Letter from Edward W. Livingston, Vice President of Community and
Governmental Relations of Consolidated Edison Co., to Governor Mario Cuomo
(Apr. 21, 1986) (strongly opposing S. 7998/A. 7045), reprinted in Bill Jacket of ch.
55, 1986 N.Y. Laws 136 (McKinney).

428. N.Y. REAL Prop. Tax Law § 581 (McKinney 1984 & Supp 1989).

429, N.Y. ReaL Prop. LAw § 339-y (McKinney 1989).

430. N.Y. REaL Prop. Tax Law §§ 1901-1905 (McKinncy 1989).

431. See Act of Dec. 3, 1981, ch. 1057, § 3, 1981 N.Y. Laws 219, 225-32
(McKinney).

432. Id. at 226.

433. 7 Op. Counsel SBEA No. 85, at 180 (1982).

434. Act of Dec. 3, 1981, ch. 1057, 1981 N.Y. Laws 219 (McKinney) (codified
at N.Y. REAL Prop. Tax Law arts. 18, 19. (McKinney 1989)).

435. 7 Op. Counsel SBEA No. 85, at 181 (1982).
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The legislature, however, disapproved of this interpretation
and enacted corrective legislation. Chapter 800 of the laws of
198343¢ was passed as “a clarifying amendment . . . made nec-
essary by an arbitrary SBEA ruling.”*% Its sponsor’s view was
that:

a residence which is owner-occupied is a homestead and deserves to be
classed as such, regardless of whether its walls stand on their own or
are attached to other owner-occupied condominiums . . . . It was never
the intention of the Legislature to distinguish between one owner-oc-
cupied residence and another owner-occupied residence on the basis of
their architectural structure.**®

The bill amended section 1901*%* to include all condomini-
ums of more than three dwelling units within the homestead
class definition, subject to two exceptions.**® In addition to this
change of classification, the bill also affected the method of as-
sessment for these properties. It amended both section 581 of
the RPTL,*! which limits the method of valuation*** and sec-

436. Act of July 30, 1983, ch. 800, 1983 N.Y. Laws 1492 (McKinney) (codified
as amended at N.Y. ReaL Pror. Law § 339-y (McKinney 1989)); N.Y. REAL
Prop. Tax Law § 581 (McKinney 1984 & Supp. 1989); N.Y. REaL Prop. Tax
Law § 1901 (McKinney 1989). '

437. Assemblyman P. Harenberg’s Memorandum in Support of S. 600-¢/ A.
626-c (enacted as ch. 800, 1983 N.Y. Laws 1492 (McKinney)), reprinted in Bill
Jacket of ch. 800, 1983 N.Y. Laws 1492 (McKinney).

438. Id.

439, N.Y. REAL Prop. Tax Law § 1901 (McKinney 1989).

440. Act of July 30, 1983, ch. 800, § 1, 1983 N.Y. Laws 1492, 1492 (McKin-
ney). These two exceptions to inclusion of condominiums within the homestead class
are:

I. Buildings which have been converted to condominiums but had appeared
on assessment rolls as other than condominiums, and

2. Condominiums of more than three units, where approved assessing units

adopted homestead base proportions before the bill’s effective date of April

30, 1983 and enacted local legislation excluding such condominiums from the

homestead class.
Id.

The SBEA pointed out a most interesting contradiction within the legislation.

Claiming that condominiums should be afforded homestead property status, the leg-

islature then allowed the seven existing approved assessing units to continue to deny

condominiums this status by use of the second exception. See Memorandum from

Richard Sinnott and James O’Keefe to Robert Beebe, SBEA Counsel (July 12,

1983), reprinted in Bill Jacket of ch. 800, 1983 N.Y. Laws 1492 (McKinney).
441. NY. REAL Propr. TAx LAw § 581 (McKinney 1984 & Supp. 1989).
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tion 339-y of the Real Property Law,** which imposed a ceil-
ing on the assessment,*** to provide that, as of January 1,
1984, neither of these provisions applied to condominiums in
approved assessing units.*4®

The question of assessing condominiums arose after the Foss
decisions had been rendered in 1985.44¢ In Verga v. Town of

442, When section 581 was added to the Real Property Tax Law in 1981, the
SBEA was called upon to construe its effects. See 7 Op. Counsel SBEA No. 81, at
166, 173 (1982). The SBEA found this section to be a limitation on the method of
valuation of condominiums. They stated that, “[w]here a comparable sales approach
is used to assess conventional apartment houses, any valuc attributable to possible
conversion to cooperative or condominium ownership must be excluded. . . . [A]
condominium [may not] be valued based upon a totaling of sales prices of individual
condominium units.” Id. at 174,

443. N.Y. REAL Prop. LAw § 339-y (McKinney 1989).

444. Section 339-y states that, “[i]n no event shall the aggregate of the assess-
ment of the units plus their common interests exceed the total valuation of the prop-
erty ...." Id. (1)(b). “That is, the assessor must value the entire complex, using a
methodology which does not include the sales price of individual units. Once this
value is determined, it is apportioned among the units.” 7 Op. Counsel SBEA No.
81, at 166, 174 (1982).

445, Act of July 30, 1983, ch. 800, § 3, 1983 N.Y. Laws 1492, 1493
{McKinney).

446. See Foss v. City of Rochester, 66 N.Y.2d 878, 489 N.E.2d 727, 498
N.Y.S.2d 758 (1985) (Foss II); Foss v. City of Rochester, 65 N.Y.2d 247, 480
N.E.2d 717, 491 N.Y.S.2d 128 (1985) (Foss I). Two cases arose in Monroe County
in 1986 that tested other areas of the law as a result of the applications of scction
305 and articles 19 and 19-A. They did not prompt legislation, but nonetheless
raised some interesting issues. Xerox Corp. v. Town of Webster, 131 Misc. 2d 817,
502 N.Y.S.2d 379 (Sup. Ct. Monroe County 1986), raised the question of whether
one municipality is obligated to indemnify another municipality for the loss of
school tax revenues which occur as the result of one municipality’s having adopted
the dual tax rates authorized by articles 19 and 19-A. Jd. at 818, 502 N.Y.S.2d at
379. In this action, the Webster Central School District sought to recover from the
Town of Webster approximately $892,000 by which the school district was required
to reduce their tax levy upon the properties of the Xerox Corporation as a result of
an earlier ruling in which the dual rates such as those applied to Xerox werc de-
clared unconstitutional. Id. As a result of this earlier ruling, the amount that would
be payable by Xerox would only be the amount payable by Xerox as though a uni-
form rate of tax were applied. As such, the school district sought to recover the
money it could no longer levy. While the court found that the lost revenues did in
fact result from the town's adopting the local law to implement articles 19 and 19-
A, and that a valid claim for implied indemnification could exist in favor of one
municipality against another, recovery was denied. /d. at 820-22, 502 N.Y.S.2d at
381, 383. The court reasoned that the town had been performing a governmental
function when it implemented articles 19 and 19-A. While the state, and thereby its
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Clarkstown,**” owners of single family condominiums brought
an action for declaratory judgment against the town. They

subdivisions, had waived its sovereign immunity, this waiver was not absolute. The
court stated, “[g]enerally, no liability attaches for the performance of governmental
functions involving the exercise of judgment and discretion . . . .” Id. at 820, 502
N.Y.S.2d at 381. Accordingly, the court did not impose liability, even though the
legislation on which the municipality had relied was later determined unconstitu-
tional by the court of appeals in the Foss decisions. Id. at 821, 502 N.Y.S.2d at
382,

In the second case, Forward v. Webster Cent. School Dist., 133 Misc. 2d 480,
506 N.Y.S.2d 528 (Sup. Ct. Monroe County 1986), plaintiffs, residents of Penfield,
on behalf of themselves and a class of owners of homestead properties in the towns
of Penfield, Walworth, and Ontario, claimed that the Town of Webster’s adoption,
and subsequent use by the school district, of dual tax rates under articles 19 and 19-
A caused them to pay a higher proportion of the school tax burden than did simi-
larly situated owners of residential properties in the Town of Webster, solely as a
result of geographic location. Id. at 482, 506 N.Y.S.2d at 529. The plaintiffs sought
recovery of property taxes which had been collected under articles 19 and 19-A
prior to the decision that these articles were unconstitutional. The plaintiffs submit-
ted exhibits showing that a residence of the same value in each of the four towns
making up the school district would pay a different amount of tax. Id. at 483, 506
N.Y.S.2d at 530. These figures were not contested by the school district. The court,
following the precedent established by the decisions in Foss I and Foss I, declared
the levy for 1985-1986 unconstitutional. Id, at 483, 506 N.Y.S.2d at 530. The court
did not, however, grant a tax refund to the plaintiffs. In reaching this conclusion,
the court distinguished Bethlehem Steel Corp. v. Board of Educ., 44 N.Y.2d 831,
378 N.E.2d 115, 406 N.Y.S.2d 752 (1978}, and Hurd v. City of Buffalo, 34 N.Y.2d
628, 311 N.E.2d 504, 355 N.Y.S.2d 369 (1974), from the case at bar. Both of these
cases concerned municipalities that had maintained taxing schemes under state laws
that were ultimately held unconstitutional. In Hurd, however, retroactive relief was
denied due to the insurmountable financial burden such payments would place upon
the municipality.

First, the court noted the difference between the types of constitutional violations
involved, and stated that while the Hurd and Bethlehem Steel cases involved viola-
tions that could be determined with mathematical precision, the Foss decisions in-
volved the “more nebulous concept of equal protection” and could not have been
determined arithmetically. Forward, 133 Misc. 2d at 485, 506 N.Y.S.2d at 531.
The second distinction was found to be the amount of time that elapsed between the
decisions in each pair of cases. Between Hurd and Bethlehem Steel, four years and
five fiscal years passed before refunds were deemed proper. Moreover, in Bethlehem
Steel the court noted that the legislature had completely ignored the decisions in
Hurd and passed bills authorizing taxes exceeding the constitutional limits. By com-
parison, the two Foss decisions were written in the same year and the complete and
repeated “disregard of the constitutional mandate™ present in Bethlehem Steel was
not present. Id. at 485-86, 506 N.Y.S.2d at 531-32. Based on this reasoning, the
court declared that Bethlehem Steel was not authority for granting refunds in this
case. Id. at 487, 506 N.Y.S.2d at 532-33.

447. 115 A.D.2d 600, 496 N.Y.S.2d 262 (2d Dep’t 1985).
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sought to have sections of the RPTL declared unconstitutional
because there were differing assessments in the county, and,
additionally, certain assessing units had adopted the dual tax
rates provided for in article 19. The plaintiff claimed that the
inapplicability of the protective ceiling on the aggregate assess-
ment value of condominium units**® to assessing units that
adopted the provisions of article 19 caused condominiums in
those assessing units to be assessed at a different value from
those condominiums assessed under the cap.**® Thus, similarly
situated properties were being taxed unequally.*®® The second
department agreed with the trial court that the plaintiffs were
entitled to enjoin Clarkstown from using article 19, but were
not entitled to have all the property located in the town as-
sessed at full value, since the law did not require it.*** Cur-
rently, under Verga, it is unconstitutional to assess some, but
not all, condominiums in a taxing jurisdiction without regard
to the assessment ceiling embodied within section 339-y of the
Real Property Law.*®2 As a result, the second department has
created yet another distinction, condominiums, to which the
provisions-of article 19 are no longer applicable.

In 1986, the special assessing units (Nassau County and
New York City) sought to change*®® the provisions of section
1802, those governing the classification of property, into four
classes. Under that scheme, condominiums of all sizes were
placed in Class Two while one, two, and three family homes
were placed in Class One.*®® Pursuant to chapter 218 of the
laws of 1986,%%® all condominiums of less than four stories in
height that have not appeared on a tax roll in some form of
ownership are designated as Class One properties in special as-

448. N.Y. ReaL Prop. Law § 339-y(1)(b) (McKinney 1989).

449, Verga, 115 A.D.2d at 601, 496 N.Y.S.2d at 262.

450. Id.

451. Id. at 601, 496 N.Y.S.2d at 263.

452. Id.

453. Memorandum of Legislative Representative of City of New York, reprinted
in Act of June 28, 1986, ch. 218, 1986 N.Y. Laws 362 (McKinney).

454. N.Y. Rear Prop. Tax Law § 1802(1) (McKinney 1989).

455. Id.

456. Act of June 28, 1986, ch. 218, § 1, 1986 N.Y. Laws 362, 362 (codified as
amended at N.Y. REAL Pror. Tax Law § 1802 (McKinney 1989)).
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sessing units. Like chapter 800 of the laws of 1983,*%7 the valu-
ation methodology limitations of section 581 of the RPTL*®®
and the assessment ceiling contained in section 339-y of the
Real Property Law*®® no longer apply to these condominiums.

The benefits of this legislation certainly accrue to those con-
dominiums placed within Class One, since the limitations per-
taining to assessment increases of that class are far more strin-
gent than those of Class Two. While Class Two properties of
this size may be faced with increases of eight percent per year
and up to 30% over five years, Class One properties cannot
have their assessments altered by more than six percent a year
or 20% over five years.*®® Of course, there is a benefit to the
municipalities. Where the assessment cap imposed by section
339-y*#1 is removed, the taxes that will be collected should in-
crease because the aggregate value of the now distinct parcels
should be higher than the assessment allowed under the cap.®?

While these benefits accrue, certain problems may also arise.
In Nassau and Suffolk counties, school districts that encom-
pass more than one assessing unit may run afoul of Verga.t®
Moreover, the adjusted base proportions were not to be set by
the SBEA until 1989.*%* However, while authorizing the
change in classification, this bill did not authorize a corre-
sponding change in the base proportions. As such, the tax rates
for Class One and Class Two may be distorted.*®®

457. Act of July 30, 1983, ch. 800, 1983 N.Y. Laws 1492 (codified as amended
at N.Y. ReaL Prop. Tax Law § 1901 (McKinney 1989)).

458. N.Y. REAL Prop. Tax Law § 581 (McKinney 1984).

459. N.Y. REAL Propr. Law § 339-y(1)(b) (McKinney 1989).

460. N.Y. REAL Propr. Tax Law § 1805(1) (McKinney 1989).

461. N.Y. REAL Pror. Law § 339-y(1)(b) (McKinney 1989).

462. “Generally, the aggregate sales value of condominium units exceeds the ag-
gregate value of units in comparable rental buildings. Consequently, the City's tax
base would probably increase as a result of the proposed change, generating addi-
tional tax dollars.” Letter from Mayor Ed Koch to Governor Mario Cuomo (June
18, 1986), reprinted in Bill Jacket of ch. 218, 1986 N.Y. Laws 362 (McKinney).

463. Verga v. Town of Clarkstown, 115 A.D.2d 600, 496 N.Y.S.2d 262 (2d Dep't
1985).

464. See supra notes 395-427 and accompanying text.

463. This distortion would result from the artificially reduced class one and class
two tax rates. Memorandum from Steven Stark-Riemer to Robert Beebe, SBEA
Counsel (June 20, 1986), reprinted in Bill Jacket of ch. 638, 1986 N.Y. Laws 362
(McKinney).
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V. CONTINUED ALTERATION OF ALLOWABLE
METHODS OF PROOF FOR INEQUITY PROCEED-
INGS: SAVING THE LOCAL GOVERNMENTS

The law regarding the types of proof available to taxpayers
under section 720® for use in certiorari proceedings also con-
tinued to change. In 1981, section 720(3) authorized the use of
the select parcels or actual sales methods in all assessing
units;*%? the state equalization rate in all assessing units except
special assessing units (the City of New York and Nassau
County);*®® and class ratios in special assessing units provided
the inequality claimed by a taxpayer within the class was
greater than 12} percent above the class ratio.*%®

In 1985, chapter 87847° amended section 720(3) to limit the
methods of proof available to taxpayers in all assessing units
outside New York City and Nassau County. The legislation
barred the use of the actual sales method*’* and required peti-
tioners using the selected parcels method to select the parcels
included in their samples “so as to constitute a random sample
of parcels on the assessment roll containing the assessment
under review.”’*?2 This legislation did not make any alteration
with regard to the use of the state equalization rate. The provi-
sions of the bill were enacted with a sunset provision dated
June 30, 1986, the date upon which the prior provisions would
again take effect.*”® Finally, the bill was made applicable to all
proceedings already commenced, but not finally determined as
of its effective date, as well as to those commenced after its
effective date.*™

466. N.Y. REAL Prop. Tax Law § 720(3) (McKinncy 1984 & Supp. 1989).

467. Id. § 720(3)(a).

468. Id. § 720(3)(b).

469. Id. § 720(3)(c).

470. Act of Aug. 2, 1985, ch. 878, § 1, 1985 N.Y. Laws 2270, 2270-71 (McKin-
ney) (codified as amended at N.Y. REAL Prop. Tax Law § 720(3) (McKinney
1984 & Supp. 1989)).

471. Id. §§ 1, 2, at 2270-71.

472. Id.

473. Id. § 2, at 2271.

474. Id.
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The 1986 legislative amendment to section 720*"® re-enacted
the provisions of chapter 878’ on a permanent basis: banning
the use of sales surveys; requiring the use of the random sam-
ple; and extending these provisions to the special assessing
units.*”? In addition, it again altered the select parcel method
to require a “stratified random sample”*’® based upon newly
created classes called “major types of property.”*’® Further,

475. Act of July 26, 1986, ch. 679, 1986 N.Y. Laws 1547 (McKinney) (codificd
as amended at N.Y. ReaL Prop. Tax Law § 720(3) (McKinney 1984 & Supp.
1989)).

476. Act of Aug. 2, 1985, ch. 878, § 2, 1985 N.Y. Laws 2270, 2271 (McKinney).
Chapter 878 embodied within it a sunset provision that had its effective expiration
on June 30, 1986, which resulted in the prior provisions of section 720(3) again
taking effect.

477. Id. A difference between the application of the random sample requirement
in special assessing units and the rest of the state is that within the special assessing
units the random sample is to be based upon the class of property in which the
challenged parcel is classified, using the classes defined by section 1802(1). Act of
July 26, 1986, ch. 679, § 1, 1986 N.Y. Laws 1547, 1547-48 (McKinney) (codified
at N.Y. ReEaL Prop. Tax Law § 720(3)(b)(1) (McKinney 1984 & Supp. 1989)).

478. Act of July 26, 1986, ch. 679, § 1, 1986 N.Y. Laws 1547-49 (McKinney). A
stratified random sample is one where the parcels are sorted into a number of mutu-
ally exclusive categories known as “major types of property,” each of which is sam-
pled independently in such a manner to provide that each parcel will have an equal
chance of being selected for use. Having sampled parcels within each property type,
the selected parcels are then consolidated into one sample of selected parcels,
thereby constituting a sample of all the locally assessed taxable properties.

The bill also states that its provisions are not meant to prevent any alternative
method of stratification in place of or in addition to the use of the major types of
property, so long as the parties agree upon, and the court approves, the alternative
or additional method. /d.

479. Id. For assessing units other than article 18 & 19 special assessing units,
and for those special assessing units for assessment rolls completed before January
1, 1982, four types of property were designated, as follows:

(i) residential: 1, 2, & 3 family residences, except cooperatives and condo-
miniums, or the homestead class for approved assessing units;

(i) farm, forest or vacant lands;

(iii) public utility; and

(iv) all other properties. An exclusion to the use of public utility properties

in the sample was incorporated into the bill, however, except where these

properties make up a significant portion of the total assessed value of the

assessing unit or where the parties agree or the court directs that such proper-
ties be included.
Id. at 1547.

For special assessing units for assessment rolls completed after December 31,

1981, the major property types are the same classes that are set out in section 1802
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the bill allowed for the use of the state equalization rate in
special assessing units for challenges to assessment rolls com-
pleted prior to January 1, 1982.4%° It required the SBEA to
create class ratios for 1982 and 1983 and eliminated the re-
quirement that the petitioner prove inequality greater than
122 % of the class ratio.*®?

The legislation continued the policy begun in 1985 in order
to ease the existing and potential financial burdens faced by
local governments as a result of certiorari proceedings.*®* The
means to effect this policy was the elimination of the actual
sales method. It was believed that the use of the actual sales

of the RPTL. Here, however, the random sample is limited to parcels within the
class containing the assessment that is being challenged, as opposed to parcels from
all the classes as is used in the other assessing units. Id. at 1549.

It should be understood that the “major types of property” are used as a basis for
developing market value surveys, with such surveys being used by the Division of
Equalization and Assessment to compute equalization rates. A stratified random
sample, on the other hand, is often viewed as the means of deriving an up-to-date
equalization rate. See infra note 499 and accompanying text.

480. Act of July 26, 1986, ch. 679, § 1, 1986 N.Y. Laws 1547-49 (McKinney).

481, Id. § 2, at 1549, Upon the enactment of this bill, there existed three differ-
ent sets of rules for the types of proof allowable in inequity suits, as set forth below:

1. Special Assessing Units (New York City & Nassau County) - Assessment

Rolls Completed Prior to January 1, 1982:

(a) the State equalization rate;
(b) stratified random sample of all locally assessed taxable parcels on the roll.

2. Special Assessing Units - Assessment Rolls Completed After January 1,

1982:

(a) class ratio;

(b) stratified random sample based on assessed value of other property within
the same class.

3. All Other Assessing Units:

(a) State equalization rate;
(b) stratified random sample of all locally assessed taxable parcels on the roll.
Id.

All the assessing units also included locally assessed public property if it consti-
tutes a “significant portion of the locally assessed taxable™ real property. Memoran-
dum from Richard Sinott to Robert Beebe, SBEA Counsel (July 11, 1986) (discuss-
ing A. 11684-A, which became ch. 679, 1986 N.Y. Laws 1547 (McKinncy)),
reprinted in Bill Jacket of ch. 679, 1986 N.Y. Laws 1547 (McKinney).

482, Letter from George Friedman, Chairman of the Assembly Committee on
Real Property Taxation, to Evan Davis, Counsel to the Governor (July 22, 1986),
reprinted in Bill Jacket of ch. 679, 1986 N.Y. Laws 1547 (McKinney).
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data created a statistically invalid ratio, which led to unfavora-
ble results insofar as local governments were concerned.483

While the policy questions focused on the actual sales
method, the legislation affected the selected parcels method as
well, apparently upon the theory that they were closely interre-
lated. First, the legislature believed that *“[s]ales which occur
in any particular area are by definition, not equal to a random
sample of the property on a local assessment roll.”48¢ The
drafters believed that parcels being sold in a given year were
not statistically representative of all parcels on the assessment
roll since sales statistics underrepresented non-residential and
older parcels in less desirable locations.*8® Prior to these enact-
ments, the use of the actual sales method was thought to create
“a lower ratio of assessed value to market value than [was]
actually the case.”*8¢ Due to this statistical invalidity, petition-
ers using this method were often able to receive large assess-
ment reductions and tax refunds.*8

Second, requiring that the parcels used in the select parcel
method be chosen so as to constitute a random sample would
“make it statistically valid and thus more useful.”*%® The select

483. Letter from Senator Flynn, sponsor of S. 6608, to Gerald Crotty, Counsel to
the Governor (July 16, 1985), reprinted in Bill Jacket of ch. 878, 1985 N.Y. Laws
2270 (McKinney).

484. Memorandum in Support of S. 6608 from Senator Flynn and Assemblyman
Brodsky, reprinted in Bill Jacket of ch. 878, 1985 N.Y. Laws 2270 (McKinney).

485. Id. .

486. Letter from Senator Flynn, sponsor of S. 6608, to Gerald Crotty, Counsel to
the Governor (July 16, 1985), reprinted in Bill Jacket of ch. 878, 1985 N.Y. Laws
2270 (McKinney).

487. Id. In addition to establishing a ratio that entitled them to an assessment
reduction and potential tax refund, petitioners often set a rate that would be used
against the municipality many times over. This result occurred because of the col-
lateral estoppel effect that the establishment of a sales ratio in one case had upon
other challenges to assessments within the municipality for the same tax year. See
860 Executive Towers v. Board of Assessors, 53 A.D.2d 463, 385 N.Y.S.2d 604 (2d
Dep’t 1976), aff"d sub nom. Pierre Pellaton Apartments, Inc. v. Board of Assessors,
43 N.Y.2d 769, 372 N.E.2d 801, 401 N.Y.S.2d 1013 (1977); see also Slewett &
Farber v. Board of Assessors, 54 N.Y.2d 547, 430 N.E.2d 1294, 446 N.Y.S.2d 241
(1982).

488. Letter from Senator Flynn, sponsor of S. 6608, to Gerald Crotty, Counsel to
the Governor (July 16, 1985), reprinted in Bill Jacket of ch. 878, 1985 N.Y. Laws
2270 (McKinney).
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parcel method had been criticized as not being truly represen-
tative of all classes of property in an assessing unit because
taxpayers sought parcels with low assessments and govern-
ments sought parcels with high assessments to use as their rep-
resentative samples in determining the assessment ratio.*®®
This provided the impetus for the stratified random sample
which would ensure proper representation from all classes of
property.*®® Moreover, the belief was that since the use of ac-
tual sales produced misrepresentations, only a random sample
would be representative of the general population under
study*®* and, thereby, produce results in certiorari proceedings
that would be less onerous to the governments involved.

The potential liability for refunds to taxpayers had grown
immensely, and municipalities sought the aid of the legislature
in assuring continued fiscal viability.*®* From the legislative
history surrounding the two bills, it appears that the legislature
and municipalities believed that the primary means to prevent
local governments from facing liability for tax refunds was to
repeal the use of the actual sales method, first for all assessing
units outside of the special assessing units and, later, for spe-
cial assessing units upon their request.*®® The use of the strati-
fied random sample was required to reflect, more accurately,

489. DivisioN ON BUDGET 10-DAY REPORT ON BiLLs, S. 6608, reprinted in Bill
Jacket of ch. 878, 1985 N.Y. Laws 2270 (McKinney).

490. See supra note 478 and accompanying text.

491. Id,

492. In addition to the two bills being discussed, the same sponsors (Senator
Flynn and Assemblyman Brodsky) also persuaded the legislature to pass S. 5692/
A. 7504. This bill would have eliminated the requirement that cities and towns be
responsible for the refunding of county taxes to successful petitioners where the
court-ordered refund was $10,000 or less. However, the governor vetoed the bill
citing the increased costs to the counties, and the lack of any reliable estimate as to
the precise fiscal impact. Governor’s Veto Message, reprinted in 1985 N.Y. LEGIs.
ANN. 363.

493. See, e.g., Letter from Edwin L. Crawford to Evan A. Davis, Counsel to the
Governor (July 17, 1986) (supporting S. 9595/ A. 11684-A); Letter from Adrian
Stanton to Gerald Crotty, Counsel to the Governor (July 15, 1985) (supporting S.
6608-A, Assembly Reprint 30010 which was adopted by both houses of the New
York State Legislature); Letter from Henrietta Acampora to Gerald Crotty, Coun-
sel to the Governor (July 16, 1985) (supporting S. 6608-A/ A. 30010); Letter from
Anthony F. Veteran to Gerald Crotty, Counsel to the Governor (July 8, 1985) (sup-
porting S. 6608-A/ A. 30010); Letter from Ed Koch by Claudia Wagner to Gover-
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the information needed.*®* Municipalities also hoped that the
use of random samples would ensure more favorable results,*?®

As expected, the elimination of the actual sales method was
met with strong objection by those who stood to lose the most:
commercial and industrial property owners.**® While these en-
actments might have saved local governments from the fiscal
impact of correcting inequitable assessments, non-homestead
property owners relied on challenges to their assessments to ob-
tain reductions and refunds where improper assessments had
taken place. Taxpayers saw this legislation as an infringement
upon their right to seek redress.*®” Among the deficiencies
cited by taxpayers were: the lack of specificity of the number
of parcels required for a valid sample; the fact that the mathe-
matically chosen random sample parcels were not subject to
appraisal; the lack of access to the appraisals; and the lack of
precise methodology for the random sample.*®® However, this
argument might have been countered, in part, by pointing out
that a stratified random sample is not altogether different from
a market value survey, which is used by the SBEA to formu-
late class ratios and equalization rates and is generally consid-
ered reliable.*®®

nor Mario Cuomo (July 15, 1985) (supporting and stating no objection to S, 6608/
A. 30010).

494, Id.

495. Id.

496. See Letter from Raymond Schuler, President of Business Council of New
York State, to Gerald Crotty, Counsel to the Governor (July 16, 1985); Memoran-
dum from Lesley Douglass, Deputy Commissioner and Counsel to the Department
of Commerce, to Gerald Crotty, Counsel to the Governor (July 23, 1985); Letter
from Robert Weibolt and Gary Dutchess, New York State Builders Association, to
Gerald Crotty, Counsel to the Governor (July 12, 1985), reprinted in Bill Jacket of
ch. 828, 1985 N.Y. Laws 2186 (McKinney).

497. Id.

498. Id.

499. The methedology of creating a stratified random sample called for by chap-
ter 679 is to divide all of the taxable parcels, except public utility property, into a
number of mutually exclusive categories. Each of these categories is then sampled
independently in such a manner that each parcel has an equal chance of being se-
lected. N.Y. REaL Prop. Tax Law § 720(3)(a)(3) (McKinney 1984 & Supp.
1989). Quite similarly, the SBEA classifies each assessment roll by major type of
property in order to conduct their surveys. These classifications are then stratified in
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Irrespective of the merits, several concerns arose regarding
tax certiorari proceedings for the future. Again, questions sur-
faced about due process and equal protection in respect to the
administration of the property tax and the remedies available
where it was administered inequitably. These concerns served
not only as a review of many of the issues previously dealt with
by the legislature and the courts, but also showed how little
progress had been made toward achieving an overall system of
tax administration that is just and equitable.

The equal protection question arose in two contexts. The sec-
ond time the question arose was upon the passage of chapter
878 in 1985.5%° That legislation preempted the use of the sales
method for all assessing units outside of special assessing
units®®? and raised concern over the legality of a law based on
geographic and population-related rationales. While potentially
legal under the rational basis theory elucidated in Colt Indus-
tries v. Finance Administrator of the City of New York,"°® this
problem was eliminated upon passage of chapter 679 in
1986,5°® which made this form of proof unavailable in any part
of the state.5*

The question of equal protection had first been raised in the
context of the disallowance of the equalization rates as a form
of proof in suits involving special assessing units from that al-
lowed in all other assessing units under section 720(3).%%* How-
ever, in 1982, the court of appeals decided Colt and upheld the
ban on the use of the equalization rate in special assessing
units in inequality suits, based upon a finding of constitutional-

order to have the parcels selected randomly. See also NY. Comp. CoDES R. &
REGs. tit. 9, § 186-22 (1988) for market survey procedures.

500. Act of Aug. 2, 1985, ch. 878, 1986 N.Y. Laws 2270 (McKinney).
- 501. Id.

502. 54 N.Y.2d 533, 430 N.E.2d 1290, 446 N.Y.S.2d 237 (1982), reargument
denied sub nom. Equitable Life Assurances Soc’y v. Finance Adm'r of New York,
56 N.Y.2d 646, 436 N.E.2d 196, 450 N.Y.S.2d 1026 (1982), appeal dismissed, 459
U.S. 983 (1982).

503. Act of July 26, 1986, ch. 679, 1986 N.Y. Laws 1547 (McKinney).
504. Id. §§ 1-3, at 1547-5o.
505. N.Y. REaL Prop. Tax Law § 720(3) (McKinney 1984 & Supp. 1989).
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ity of section 720(3).5°¢ Using a rational basis analysis, the
court found that the legislature had a rational basis for
designating New York City and Nassau County as special as-
sessing units and restricting the admissibility of the state
equalization rate in such units because of their unique nature,
the diversity of property, and the heavy density of popula-
tion.®®” The rationale for the use of class ratios instead of the
state equalization ratio after 1982 is the same and it should,
therefore, meet equal protection requirements.

The use of class ratios raised a different concern. In its
memorandum regarding chapter 679,5°® the SBEA noted the
disparity between the supposedly uniform standard of assess-
ment called for by section 305(2)%° and the inability of tax-
payers in special assessing units to obtain relief for anything
other than intra-class inequality.®*® Under sections 701(8)°%!?
and 720(3)(c),**? allegations of inequality by taxpayers within
special assessing units must be based upon an unequal assess-
ment “which is made at a higher proportionate valuation than
the assessed valuation of other real property in the same
class™®'3 and the form of proof to be used is the class ratio.®*
These requirements do not comport with the uniformity stan-
dard as it is applied to all other assessing units. However, the
Appellate Division, Second Department, in Metz v. Seldin,®'®
affirmed a lower court’s holding that section 305(2) required
only that assessments be made uniformly within each class and
that the pleading requirement of section 701(8) is not inconsis-
tent with section 305(2).5*¢ This finding rested on the legisla-

506. Colt Indus. v. Finance Adm’r of New York, 54 N.Y.2d 533, 544, 430
N.E.2d 1290, 1293-94, 446 N.Y.S.2d 237, 240-41 (1982).

507. Id. at 544, 430 N.E.2d at 1293, 446 N.Y.S.2d at 240.

508. Act of July 26, 1986, ch. 679, 1986 N.Y. Laws 1547 (McKinney).

509. N.Y. REaL Prop. Tax Law § 305(2) (McKinney 1984).

510. Letter from Robert Beebe, SBEA Counsel, to Evan Davis, Counsel to the
Governor (July 22, 1986), reprinted in Bill Jacket of ch. 679, 1986 N.Y. Laws 1547
(McKinney).

511. N.Y.ReaL Propr. Tax Law § 701(8) (McKinney 1984).

512. Id. § 720(3)(c).

513. Id. § 701(8)(b).

514. Id.

515. 105 A.D.2d 749, 481 N.Y.S.2d 646 (2d Dep’t 1984).

516. Id.

https://digitalcommons.tourolaw.edu/lawreview/vol7/iss1/3
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ture’s intention to create separate classes, the goal being uni-
formity within each class, through chapter 1057 of the laws of
1981.57 The court had a duty to adopt a construction of the
law that effectuated the legislature’s intent.®!®

Another case indicated that this disparity may be suspect. In
1986, the same second department, in 860 Executive Towers,
Inc. v. Board of Assessors of the County of Nassaun,®*® held
that:

the settled rule is that assessments must be made at a uniform rate or
percentage of all market value for every type of property in the assess-
ing unit. . . . This uniformity rule effectively prohibits assessment by
category of property in certiorari proceedings, and this is so whether
one utilizes the State equalization rate or the selected parcel method,
for both establish an average ratio for all property classes.®*®

Until a decision from the court of appeals settles the matter,
the inconsistency between the standard of assessment and the
standard for judicial review will continue to be an unclear area
of the law.

The changes wrought by these pieces of legislation also
raised potential due process concerns. “The due process ques-
tion . . . is whether the alteration in evidentiary rules has to-
tally deprived tax review petitioners of their right to a refund,
for due process demands that litigants be afforded a reasonably
efficient mode of redress . . . .”*** With the elimination of the
actual sales method, the remaining alternatives are the state
equalization rate, the select parcels method, and class ratios in
special assessing units.

The select parcels method, although existing for the longest
period of time, has fallen into disfavor. It is no longer generally
employed due to the “prohibitive nature of the expense in-

517. Act of Dec. 3, 1981, ch. 1057, 1981 N.Y. Laws 2270 (McKinncy).

518. Metz, 105 A.D.2d at 749, 481 N.Y.S.2d at 646.

519. 53 A.D.2d 463, 385 N.Y.S.2d 604, (2d Dep't 1976), aff'd sub nom. Pierre
Pellaton Apartments, Inc. v. Board of Assessors, 43 N.Y.2d 769, 372 N.E.2d 801,
401 N.Y.S.2d 1013 (1977).

520. Id. at 471, 385 N.Y.S.2d at 609.

521. Slewett & Farber v. Board of Assessors, 80 A.D.2d 186, 213, 438 N.Y.S.2d
544, 564 (2d Dep’t 1981), modified, 54 N.Y.2d 547, 430 N.E.2d 1294, 446
N.Y.S.2d 241 (1982).
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volved” with its use,®® and because the “‘opinion evidence of
appraisers as to the true value of parcels of real estate selected
may vary greatly.”®®®* Additionally, the problem of expense
arises because of the failure to specify the number of parcels
necessary to construct a valid sample. With appraisal costs ris-
ing, the use of large samples creates a significant expense for
the petitioner. Moreover, the use of parcels from all classes re-
quires the inclusion of commercial and industrial properties,
which are often difficult and expensive to appraise.

In Slewett and Farber v. Board of Assessors of the County
of Nassau,*®* the court examined the costs associated with this
method and stated that even “if parcel selection seems an un-
constitutionally expensive method by which to prove inequal-
ity”’®?® and even if “the constitution protects an aggrieved tax-
payer’s right to an ‘effective’ method of redress,”®2® the
constitution does not guarantee “taxpayers be provided a cheap
means of establishing that their parcels have been assessed in
unequal proportion.”®®” Despite this language, precedent®?® in-
dicates that the method may be so prohibitively expensive as to
be unconstitutional, thereby making the use of the select parcel
method, even in its revamped form, susceptible to challenge.

-

522, Id. at 215, 438 N.Y.S.2d at 565; see Ed Guth Realty, Inc. v. Gingold, 34
N.Y.2d 440, 449, 315 N.E.2d 441, 445, 358 N.Y.S.2d 367, 372 (1974). “[T]he
selected parcel and actual sales method . . . create discouraging and enormous ex-
pense for the taxpayer.” Id.; Colt Indus. v. Finance Adm'r of New York, 54 N.Y.2d
533, 430 N.E.2d 1290, 446 N.Y.S.2d 237 (1982).

523. Mid Island Shopping Plaza, Inc. v. Podeyn, 25 Misc. 2d 972, 978, 204
N.Y.S.2d 11, 17 (Sup. Ct. Nassau County 1960), af’d, 14 A.D.2d 571, 218
N.Y.S.2d 249 (2d Dep’t), aff’d, 10 N.Y.2d 966, 180 N.E.2d 63, 224 N.Y.S.2d 283
(1961).

524. 30 A.D.2d 186, 438 N.Y.S.2d 544 (2d Dep’t 1981), modified, 54 N.Y.2d
547, 430 N.E.2d 1294, 446 N.Y.S.2d 241 (1982).

525. Id. at 215, 438 N.Y.S.2d at 565.

526. Id.

527. Id.

528. Ed Guth Realty, Inc. v. Gingold, 54 N.Y.2d 440, 315 N.E.2d 441, 358
N.Y.S.2d 367 (1974); Slewett & Farber v. Board of Assessors, 80 A.D.2d 186, 438
N.Y.S.2d 544 (2d Dep’t 1981), modified, 54 N.Y.2d 547, 430 N.E.2d 1294, 446
N.Y.S.2d 241 (1982); 860 Executive Towers, Inc. v. Board of Assessors, 84 Misc.
2d 525, 377 N.Y.S.2d 863 (Sup. Ct. Nassau County 1975), aff’d sub nom. Pierre
Pellaton Apartments, Inc. v. Board of Assessors, 43 N.Y.2d 769, 372 N.E.2d 801,
401 N.Y.S.2d 1013 (1977).
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The use of the state equalization rate has also come under
attack in recent cases and has been found to be unreliable as
proof of ratio.®*® The reason for this attack has been the
lengthening time lag between the survey used to develop the
rate and its application to the actual assessment in question.
This time lag has grown from twenty-nine months to as much
as fifty-nine months.®*® In addition to the time lag, another

529. See Technicon Instruments Corp. v. Assessor of Greenburgh, 133 A.D.2d
271, 519 N.Y.S.2d 61 (2d Dep’t 1987); Great Atl. & Pac. Tea Co. v. Kicrnan, 79
A.D.2d 371, 437 N.Y.S.2d 851 (3d Dep't 1981).

530. The following table itemizes the time lag for each state cqualization since
1971:

MONTHS LAG

ASSESSMENT VALUE BEHIND 6/1
ROLL SURVEYS DATE STATUS DATE
1985 1980 7/1/80 59
1984 1978 & 1980 11/1/79 55
1983 1978 & 1980 3/1/719 51
1982 1978 7/1/18 47
1981 1978 1/1/78 35
1980 1976 & 1978 111 35
1979 1976 1/1/76 35
1978 1974 & 1976 1/1/75 35
1977 1974 1/1/74 35
1976 1973 & 1974 7/1/73 35
1975 1973 1/1/73 29
1974 1970 & 1973 1/1)72 29
1973 1970 1/1/70 29
1972 1968 & 1970 1/1/69 29
1971 1968 1/1/68 29

Letter from William Siegel, Tax Certiorari & Condemnation Committee, Real
Property Law Section of the New York State Bar Association, to Gerald Crotty,
Counsel for the Governor (July 18, 1985). Since this letter has been written, the
SBEA has strived for a three-year lag to be maintained. A three-year lag has been
deemed appropriate because of the time it takes to conduct and analyze a market
value survey. It takes roughly two and one-half years to sample the approximately
77,000 parcels sampled, with an additional 35-40,000 parcels from sales. In addi-
tion, once a tentative rate has been established, the complaint and review proce-
dures, both individuals and locality administrative reviews, take approximately an-
other year. As a result of these time-consuming procedures, a three-year lag
between market surveys and the equalization rate that such surveys produce is con-
sidered appropriate.

To further assist in the currency of the equalization rate produced by the market
surveys, the SBEA is conducting “update surveys,” which utilize the same base data
but attempt to obtain more current numbers, especially in current sales. One update
survey will be used for each three-year sampling.
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problem with the state rate occurs where the property under
review constitutes a statistically significant percentage of the
taxing unit’s total assessed valuation. In this case, the use of
the state equalization rate becomes suspect since the market
value survey used to develop the rate includes the property
under review. First hypothesized by the courts in 860 Execu-
tive Towers,®! it was dealt with directly in Standard Brands,
Inc. v. Walsh.%*® The property under review constituted 6.83 %
of the total assessed valuation for three years, 8.07% for an-
other year, and from 44% to 66% of the total value of the
properties included in the sample used to develop the state
rate.®®® The court found that the state rate was suspect for this
reason and that an alternative means of proof was a better in-
dication of the proper ratio.®®* Courts may be calling for a
“practical, non-prohibitively expensive means”®%® as an alter-
native to the state rate when such circumstances exist, but with
the elimination of the actual sales method, such an alternative
may not exist.

For these reasons, the use of the select parcel method, in the
form of stratified random samples, and the state equalization
rate are now suspect in their applicability to prove ratio. If the
courts continue to find the use of these methods invalid, a “rea-
sonably efficient mode of redress”®%® under due process may be
absent, and these statutes may be vulnerable to constitutional
attack.

While the prior discussion of existing law is an indication of
potential problems, two things should be noted. First, the legis-

531. 53 A.D.2d 463, 471, 385 N.Y.S.2d 604, 609 (2d Dep’t 1976), affd sub
rom. Pierre Pellaton Apartments, Inc. v. Board of Assessors, 43 N.Y.2d 769, 372
N.E.2d 801, 401 N.Y.S.2d 1013 (1977).

532. 92 Misc. 2d 903, 402 N.Y.S.2d 264 (Sup. Ct. Westchester County), af’d,
60 A.D.2d 605, 399 N.Y.S5.2d 1020 (2d Dep’t 1977), appeal denied, 43 N.Y.2d
649, 374 N.E.2d 1250, 403 N.Y.S.2d 1028 (1973).

533. Id. at 914, 402 N.Y.S.2d at 270-71.

534. Id. at 915-16, 402 N.Y.S.2d at 271.

535. Letter from Robert Beebe, SBEA Counsel, to Evan Davis, Counsel to the
Governor (July 22, 1986), reprinted in Bill Jacket of ch. 679, 1986 N.Y. Laws 1547
(McKinney).

536. Slewett & Farber v. Board of Assessors, 80 A.D.2d 186, 213, 438 N.Y.S.2d
544, 564 (2d Dep’t 1981), modified, 54 N.Y.2d 547, 430 N.E.2d 1294, 446
N.Y.S.2d 241 (1982). '
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lature has always ensured that two methods of proof have been
available in case one method was ruled unconstitutional by a
court.’®” Second, and less positively, the state of affairs in re-
gard to proof has again been changed to protect municipalities
who are responsible for the unequal assessment practices. Un-
fortunately, the state legislature is in the difficult position of
having to choose between the continued fiscal stability of local
governments, or in the alternative, funding them with state
money, and individual taxpayers seeking redress in the courts.
For now, that choice has favored municipalities. One obvious
side effect of limiting evidence regarding commercial and in-
dustrial properties is the undermining of the state’s economic
development policy of attracting new businesses. One effect of
these enactments that does seem certain, however, is that the
flood of litigation will continue.

CONCLUSION

The primary problem with our present system of real property tax
administration is the policy which places maintenance of the status
quo above the correction of assessment inequities.

In many instances this policy inevitably is accompanied by a marked
disinclination to facilitate taxpayer knowledge and understanding.
Nothing is more characteristic of these attitudes than the 1981 repeal
of the full value standard of assessment.®*®

Throughout this article, legislative efforts and court deci-
sions have been analyzed for their effect upon the methods by
which real property tax assessments and inequality proceedings
are undertaken in New York State. While the need for this
analysis arose many years ago, it was not until certain key
cases were decided by the court of appeals that these issues
were forced to the forefront. The cases which created this
flurry of legislation and resulting court decisions were: Ed
Guth Realty, Inc. v. Gingold,**® which made challenging as-

537. N.Y. RearL Prop. Tax Law § 720(3)(a)(3) (McKinnecy 1984 & Supp.
1939).

538. Letter from Robert Beebe, SBEA Counsel, to Evan Davis, Counsel to the
Governor (July 22, 1986), reprinted in Bill Jacket of ch. 679, 1986 N.Y. Laws 1547
(McKinney).

539, 34 N.Y.2d 440, 315 N.E.2d 441, 358 N.Y.S.2d 367 (1974).
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sessments easier; Hellerstein v. Assessor of the Town of Is-
lip,%*® which required that the full value standard be followed;
and Foss v. City of Rochester,**' which invalidated, in part,
the system created by the legislature in its effort to maintain
the status quo in the wake of Hellerstein.

As a result of these decisions, New York State has been pro-
vided with the opportunity to remedy assessment practices that
have been characterized by the U.S. Bureau of the Census as
“one of the most inequitable systems in the nation.”%*? Despite
this opportunity to alter the system dramatically to encompass
greater equity in assessments, the legislature chose to preserve,
to the largest extent possible, the status quo as it existed for
pre-Hellerstein tax burden apportionment. The advancements
in assessing practices made after Hellerstein were the result of
local governments undertaking actions themselves, in the belief
that the full value standard of assessment would be imple-
mented statewide.

Despite the statutory standard of full value, a system of de
facto fractional assessing had developed in the state. This prac-
tice had existed for a long time prior to Hellerstein, and its
eradication was not welcomed by many taxpayers. The taxpay-
ers who benefit from this system are predominantly from one
class of property owners, homeowners, and are also primarily
responsible for electing the government officials who create and
modify the system of taxation. After Hellerstein, this group of
voters exerted sufficient pressure upon their elected officials to
ensure that the system would not be disturbed. While this
characterization deserves some mitigation, both the governor
and the legislature chose to maintain what has been clearly
shown to be an inequitable system of assessing real property.
Furthermore, this choice has allowed real property tax-related
problems to continually plague the governor, the legislature,

540. 37 N.Y.2d 1, 332 N.E.2d 279, 371 N.Y.S.2d 388 (1975).

541. 65 N.Y.2d 247, 480 N.E.2d 717, 491 N.Y.S.2d 367 (1974) (Foss I).

542. NEw YORK STATE DivisioN OF EQUALIZATION & ASSESSMENT, FULL
VALUE ASSESSMENTS: 1980 REVALUATION PROJECTS & AN ANALYSIS OF IMPACT ON
ScHooL REeaL PropertY Taxes, at 3 (1981) [hereinafter FuLL VALUE
ASSESSMENTS]).
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and the local governments, as evidenced by the need for recur-
ring remedial legislation.

As a result of Hellerstein and Guth, the focus of attention
has been on the impact that applying the full value standard of
assessment has in creating tax burden shifts and the ease with
which aggrieved taxpayers get courts to compel compliance
with the standard. This concern raised important questions of
tax policy regarding the question of who should bear the bur-
den of taxation within a community. Unfortunately, this ques-
tion became integrally related to assessment practices. The in-
tertwining of these concepts is clearly erroneous, at least in the
context of article 19,%4® since apportioning the taxes borne by
each class of taxpayer is not the same as determining the basis
for the individual taxpayer’s liability. The relation is merely
that the determination of individual taxpayers’ liabilities, in
the aggregate, provides some of the information necessary to
make tax policy choices in apportioning the tax burden, such
as the classification of assessments or tax rates, homestead ex-
emptions, and circuit breakers.** Thus, it is important to bi-
furcate the process by which assessments are made from policy
decisions regarding who will bear tax burdens.

The basic premise and requirement in the equitable adminis-
tration of a real property tax is that similarly situated property
owners be treated in a similar fashion.®*® As such, the overall
goal of an assessment standard is uniformity. This premise is
true regardless of the method by which assessments are deter-
mined. The use of anything other than the full value standard
to initially value properties, however, creates the possibility of
a lack of uniformity both within and between assessing units.
Moreover, in New York State, where school districts often, and
counties virtually always, include all or portions of several as-

543. See N.Y. REaL Propr. Tax Law §§ 1901-1905 (McKinney 1989); N.Y.
REeaL Prop. Tax Law § 1906 (McKinney 1989).

544. 1980 DivisioN OF EQUALIZATION & ASSESSMENT., REPORT ON PROPOSED
REerForMs IN REAL Prop. TAX ADMIN. 4.

545. Foss v. City of Rochester, 65 N.Y.2d 247, 254, 480 N.E.2d 717, 720, 491
N.Y.S.2d 128, 132 (1985) (Foss I).
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sessing units, the interjurisdictional inequities become more
acute, despite the equalization process.®*®

The use of fractional assessments on a uniform basis can re-
sult in equity being achieved. This result is possible when uni-
formity is achieved within each and every assessing unit com-
prising a taxing jurisdiction. Historically, had the assessors
followed the rulings of the courts that validated the use of uni-
form fractional assessments prior to Hellerstein, the impact of
that decision would not have been so great. The problems arose
because assessors had not assessed uniformly within each local-
ity. A significant portion of the financial impact that munici-
palities faced under decisions authorizing tax refunds did not
result from imposition of the full value standard, but from the
past practices of non-uniform assessment that were exposed by
applying the full value standard. Further, it is the lack of uni-
formity that engenders the equal protection challenges as well
as the inter-class and intra-class tax shifts upon revaluation.

Currently, under section 305(2),%*” the uniformity required
is limited to assessing units. Experience indicates that differing
fractions will be employed by different assessing units within a
single taxing jurisdiction. Notwithstanding the equalization
rate, this non-uniformity can raise legal challenges within
counties and school districts. Moreover, the employment of
fractional assessing itself does not obviate the need to initially
determine the property’s value in accordance with the full
value standard. A fractional assessment is the application of a
percentage of the full value to the property in question. If this
fraction is to be applied uniformly, then the basis to which it
applies must also be uniform. This is best achieved through the
use of the full value standard. Recognition of this principle
may be seen from a study done by the state assembly in which
even the argument for preservation of the status quo takes note
that “the key to the establishment of a classification system is
that all property must be valued-at base [full] value.”®8

546. FULL YALUE ASSESSMENTS, supra note 542, at 2,
547. N.Y. ReaL Propr. Tax Law § 305(2) (McKinney 1984).
548. LEGISLATIVE RESPONSE, supra note 177, at 21.
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Should the full value standard be applied statewide, several
benefits would accrue. First, the legislature’s chosen distribu-
tion of the tax burden need not be disrupted. An identical dis-
tribution of the tax burden could be created by the use of uni-
form full value assessments and classified tax rates.’*® Under
such a system, assessment judgments would be made indepen-
dently of the policy decisions regarding the apportionment of
taxes. This would allow for changes in the relative share of the
burden to be shifted merely by altering tax rates for each class.
Currently, such a policy change is complex in nature and
would require authorizing legislation. Assessment changes may
occur in quantities no greater than those prescribed by law in
approved and special assessing units®*® and there is great risk
of suit in the other assessing units due to the existing inequities
that are exposed as well as those created to effectuate such a
shift. These problems greatly limit the appropriate governmen-
tal unit from making and implementing policy choices it should
have available. ’

Second, the use of full value would help to eliminate inter-
class and intra-class inequities within assessing units and be-
tween assessing units within a taxing jurisdiction. Both the leg-
islature and the courts devoted significant time and resources
in finding ways to alleviate this problem. On several separate
occasions since 1969, the legislature acted to change the types
of proof that a taxpayer may use in a certiorari proceeding.
Under these various enactments and the court decisions con-
struing them, the use of the state equalization rate was first
permitted, next limited, then abolished, and finally reinstated
as a method of proof. Now, however, it may be suffering from
judicial disfavor due to the time lag between the market
surveys used to develop the rate and the actual use date of the
rate. The actual sales method, which gained favor with the tax-
payers and courts, was abolished by the legislature in 1986.

549. NEW YORK STATE LEGIS. ASSEMBLY WAYS & MEANS COMMITTEE, ASSESS-
MENT ADMIN,, at 21 (1978). .

550. See N.Y. ReaL Prop. Tax Law § 1903(2)(b)(ii) (McKinney 1989)
(formula used by approved assessing units to adjust proportions); N.Y. REAL PROP.
Tax Law § 1803(2)(b) (McKinney 1989) (for special assessing units, the limit is
5% of the base proportion of the class per year).
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Finally, the selected parcels method®®* has been found to be so
prohibitively expensive that its constitutionality is in question,
despite amendments to its application.’®? Restrictions on the
methods of proof might not be required if revaluations utilizing
the full value standard were undertaken. Upon such revalua-
tions, past inequities could be eliminated completely, and with
proper administrative practices,®®® not allowed to recur. Should
the assessment of the properties take place in a uniform man-
ner, there are no state or federal constitutional prohibitions
against the application of different tax rates to the various
classes of property.

The third benefit of using full value concerns the state’s con-
stitutional tax and debt limitations, both of which are based on
the average full value of the real property located in a munici-
pality, obtained from the last five assessment rolls. Currently,
the state equalization rate is used to determine the full value of
the property of a municipality. This use of the ratio also suffers
from the important problem of time lag. The SBEA estimates
a municipality’s full value by computing a “full value trend”
based on the four most recent market surveys and applying this
trend to the latest full value estimate. The problem is the sig-
nificant time lag between the completion date of the survey

551. The reference to the “old” select parcels method is in deference to the cur-
rently mandated stratified random sample method required by N.Y.REAL ProOP. TAX
Law § 720(3)(a)(3) (McKinney 1984 & Supp. 1989). The *“old” select parcel
method was one in which the parties themselves selected the parcels that best repre-
sented their argument and presented those parcels as proof. N.Y. REAL ProP. Tax
Law § 720(3) (McKinney 1984 & Supp. 1989). The “new” select parcels method,
or the stratified random sample method, should prove to be more accurate, as it is
considerably similar to the market value survey employed by the SBEA in formulat-
ing equalization rates. See supra note 499 and accompanying text.

552. See supra notes 524-28 and accompanying text.

553. This hypothesis assumes that the implementation of the full value standard
would be undertaken on a statewide basis. Any effort short of such a wholesale
changeover inevitably results in problems with tax administration, continued ineq-
uity, and, of course, numerous suits resulting in tax refunds which inevitably
threaten the fiscal basis of the municipality involved. These results occur when one
or a few assessing units within a taxing jurisdiction undergo revaluation while the
others do not. This results in interjurisdictional problems of similarly situated tax-
payers receiving different treatment from the taxing jurisdiction. See Foss v. City of
Rochester, 65 N.Y.2d 247, 254, 480 N.E.2d 717, 720, 491 N.Y.S.2d 128, 132
(1985) (Foss I).

https://digitalcommons.tourolaw.edu/lawreview/vol7/iss1/3

96



Sockowitz: Real Property Tax Law

1990] REAL PROPERTY TAX LAW 155

and the period during which it will be used. For example, the
1983 survey is the first survey used in computing the trend fac-
tor as late as 1998-99 because the 1983, 1986, 1989 and 1992
surveys will be the four most recent until the 1995 survey is
completed in 1998. If the full value standard were in place this
problem would not occur since a municipality’s aggregate full
value could easily be ascertained by adding the values of all of
its parcels together. Moreover, this simple addition does not
suffer from the inclusion of sixteen-year-old data, allowing it to
more accurately refiect recent inflation and market adjust-
ments to the value of the property. In fact, this method might
prove to expand the tax and debt limits of the municipalities.

The course chosen by the governor and the legislature was
the incorrect means to achieve their desired goal. Preservation
of a pre-Hellerstein apportionment of the property tax burden
is a tax policy decision largely realized by perpetuating the sta-
tus quo in assessment practices and its attendant inequities.
This has proven to be the least suitable means by which to
effectuate that policy choice. Proof of this may be easily seen
in the incessant stream of legislative enactments and litigation
that followed. It is not the intention here to make a judgment
regarding the tax policy question of who should bear the bur-
den of the property tax. However, insofar as the standard of
assessment is concerned, considered from fiscal, constitutional,
and administrative prospectives, the best policy for the state to
follow is that of full value.

ADDENDUM

In the course of publication of this article, numerous
changes to the Real Property Tax Law have taken place as the
property tax continues to be in a state of flux. Briefly described
below are two of the more important recent events.

One significant case, Krugman v. Board of Assessors of the
Village of Atlantic Beach,"® was decided by the second de-
partment in 1988. The court determined that the practice of
selective reassessment of only those properties in the village
which had been sold during the year prior to the next taxable

554. 141 A.D.2d 175, 533 N.Y.S.2d 495 (2d Dep't 1988).
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status date was violative of the equal protection clauses of both
the federal and state constitutions.®®®

In discussing the mandates of the RPTL, the court stated
that all property within a given jurisdiction is to be assessed at
a uniform percentage of market value®®® and further that this
statutory requirement was in keeping with the New York con-
stitutional mandate that assessments within assessing units be
equalized for taxation purposes.®®” The court further found
that no legitimate governmental purpose could be served by the
differential treatment between similarly situated properties and
that the respondents did not suggest any rational basis in their
opposing papers.5®® Additionally, the court stated:

It would appear that the sole purpose of the different classes is to
serve administrative convenience by relieving the village of the burden
of conducting a total review of the tax roll and instead permitting a
piecemeal approach to reassessments. This approach lacks any ra-
tional basis in law and results in invidious discrimination between
owners of similarly situated properties.®®®

As such, the village’s method of assessment was found to be
violative of both the fourteenth amendment of the United
States Constitution and the New York State Constitution,®¢°

Krugman preceded a United States Supreme Court ruling
on the same topic by approximately three months. In Alle-

555. Id. at 184, 533 N.Y.S.2d at 501. The petitioner, Charles Krugman, pur-
chased a parcel of property in June 1986 for $166,000. The property’s asscssed
value at the time was $14,505. Upon transfer of title to Krugman, the property was
reassessed at $36,520. Krugman filed a protest application with the Board of Assess-
ment Review, but the final assessment roll reflected the new, higher assessment,
implicitly confirming the new assessed value. Krugman then commenced a proceed-
ing pursuant to RPTL article 7 alleging three causes of action: first, Krugman al-
leged that his assessment was excessive by $20,219; second, that the assessor’s reas-
sessment of only those properties that had been transferred within the previous year
and not of all similar properties was violative of equal protection; and finally, it was
claimed that a higher tax burden was placed upon these recent purchasers than
upon all other property owners as a result of this selective reassessment practice. /d.
at 177-78, 533 N.Y.S.2d at 497-98.

556. Id. at 183, 533 N.Y.S.2d at 501; see also N.Y. REAL Propr. TAX LAW §
305(2) (McKinney 1984).

557. 1d.; see also N.Y. ConsT. art. XVI, § 2.

558. Krugman, 141 A.D.2d at 184, 533 N.Y.S.2d at 501.

559. Id.

560. Id.
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gheny Pittsburgh Coal Company v. County Commissioner of
Webster County, West Virginia,"®* the Supreme Court held
that the valuation of recently sold properties at their sale price
and the intentional systematic undervaluation of other simi-
larly situated, yet not recently transferred properties, was vio-
lative of the equal protection clause of the fourteenth amend-
ment.*®? The Court stated that “the constitutional requirement
is the seasonable attainment of a rough equality in tax treat-
ment of similarly situated property owners.”*®® However, in the
case at bar, Allegheny’s property was found to have been as-
sessed at eight to thirty-five times more than comparable
neighboring properties and that the discrepancies between
these properties had changed little over the course of ten
years.®® As such, because “the fairness of one’s allocable share
of the total property tax burden can only be meaningfully eval-
uated by comparison with the share of others similarly situated
relative to their property holdings,”®®® the relative undervalua-
tion of the properties comparable to Allegheny’s denied Alle-
gheny equal protection of the law.5%®

Insofar as New York State is concerned, however, assessors,
at a minimum, will be required to review all the parcels on the
tax roll in order to assess at a uniform percentage of value pur-
suant to RPTL 305(2) to ensure that each property owner is
paying their equitable share of their class’ total tax burden.

The second significant event was a change in the manner of
reapportioning the tax burden in the special and approved as-
sessing units. Article 18 categorizes all properties in special as-
sessing units (i.e., Nassau County and New York City) into
four classes.®®” The purpose is to have the class bear the same
relative percentage of the tax base that it had borne prior to
classification. The maintenance of the base proportions would

561. 109 S. Ct. 633 (1989).

562. Id. at 639.

563. Id. at 637.

564. Id.

565. Id. at 639.

566. Id.

567. N.Y. REAL Prop. Tax Law § 1802 (McKinney 1989 & Supp. 1990).
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prevent a shifting of the tax burden onto homeowners.®®® The
SBEA was to make certain adjustments, known as adjusted
base proportions,®®® which would reflect the changing market
values of the respective classes. In addition, the local legislative
bodies could adjust the base proportion by up to five percent in
each year.t?

The SBEA’s certification of adjusted base proportions, origi-
nally scheduled for 1985,5"* had already been postponed until
1989.572 With the approach of that event in 1989, concern
arose as to the consequences the adjustments would have on
homeowners. As a result of the steep climb in real estate values
during the 1980’s, it was anticipated that adjusting the base
proportions would shift a large portion of the tax burden to-
ward the homeowners. The Class One base proportion in New
York City would have increased by approximately 28 % while
those in Nassau County would increase between 12% and
249 573

In 1989, a legislative proposal®™ that would alleviate the
shifting tax burden was finally adopted. Chapter 143 changed
the year upon which the base proportions were calculdted®”®
and further, it altered the computation of the adjusted base
proportions.®”® The bill also redefined Class Three (utility)
property®”” and reclassified certain vacant land parcels.®”®

568. Id. §§ 1801(f), 1803(l). The year upon which the base proportions were
based was changed from 1981 to 1984 for New York City but remained 1981 for
Nassau County. See supra notes 407-17 and accompanying text.

569. N.Y. ReaL Prop. Tax Law § 1804(1) (McKinney 1989 & Supp. 1990); see
supra notes 402-04 and accompanying text.

570. Id. § 1803(2).

571. Act of Dec. 3, 1981, ch. 1057, § 3, 1982 N.Y. Laws 219, 223 (McKinncy).

572. Act of Dec. 3, 1981, ch. 1057, 1982 N.Y. Laws 219 (McKinney), antended
by Act of Aug. 5, 1984, ch. 830, 1984 N.Y. Laws 2414 (McKinney), amended by
Act of Apr. 18, 1986, ch. 55, 1986 N.Y. Laws 136 (McKinney) (codified at N.Y.
REaL Prop. Tax Law § 1804(1) (McKinney 1989 & Supp. 1990)).

573. 1989 AssemBLy CoMM. REAL PrOP. TAX’N REPORT 2-3; 1988 ASSEMBLY
ComM. ON REAL Prop. TAX'N REPORT 7.

574. Act of June 12, 1989, ch. 143, 1989 N.Y. Laws 395 (McKinney).

575. Id. § 5, at 396.

576. Id.

577. Id. § 2, at 395. Beginning with the 1990 assessment roll, the definition of
Class Three (utility) property will be altered to exclude land and buildings but re-
tain actual equipment. Land and buildings will become part of Class Four.
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The bill effectively put into place a two-year moratorium on
adjusted base proportions by leaving intact the current system
for setting class shares for the 1989 and 1990 assessment
rolls.*” Moreover, the five percent local discretionary shifts
were maintained for this period as well.®8® As such, it will be
business as usual until the 1991 assessment roll for class share
calculations.

Beginning with the 1991 assessment roll, adjusted base pro-
portions will occur on an annual basis.®®* This change should
prove to be the one significant improvement made under the
new law. By reducing the time lag between adjustments, more
current market conditions may be reflected in the class shares,
and, therefore, a more equitable apportionment of the tax bur-
den may be realized.

Unfortunately, the annual adjustments may be the only im-
provements which concern inter-class equity. Under chapter
143, the “current base proportion’®® becomes the heart of ad-
justing the base proportion. The calculation of a current base
proportion utilizes a new “local base proportion,” defined as
the adjusted proportion from the 1990 assessment roll.?®® The
adjusted proportion from the 1990 assessment roll will likely be

578. Id. § 4-a, at 396. A technical amendment was then needed, See Act of July
16, 1989, ch. 544, 1989 N.Y. Laws 1043 (McKinney). Beginning with the 1990
assessment roll, the classification of certain vacant lands will be changed from Class
Four to Class One. These lands are: (a) all vacant lands not below 110th Street in
Manhattan that are zoned residential; and (b) all vacant land that is not zoned
residential that is not larger than 10,000 square feet, is adjacent to properties im-
proved by a residential structure, and was and is owned by the same owner as the
improved parcel immediately prior to and since January 1, 1989.

579. Act of June 12, 1989, ch. 143, 1989 N.Y. Laws 395 (McKinney). Section 5
of the bill repeals the old section 1803 of the RPTL and enacts new sections 1803,
1803-a and 1803-b. The provisions of the new section 1803 and the dates for action
required under the new section 1803-a make the 1989 and 1990 assessment roles
operate under the current system.

580. Id.

581. Id. Under the new section 1803-a(1), adjusted base proportions must be cal-
culated beginning with the 1991 assessment roll and every year thereafter.

582. Act of June 12, 1989, ch. 143, § 5, 1989 N.Y. Laws 395, 397 (McKinney)
(codified at N.Y. ReaL Prop. Tax Law § 1803-a(1) (McKinney 1989 & Supp.
1990)).

583. Id. § 4, at 396 (codified at N.Y. ReaL Prop. Tax Law § 1801 (k) (McKin-
ney 1989 & Supp. 1990)).
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the post-discretion class shares approved by the local legislative
bodies. The importance of this change is two-fold. First, the
base year has been changed from 1981 and 1984 in Nassau
County and New York City, respectively, to 1989 for both.58¢
This new base year eliminates the inclusion of the market
value changes that have taken place since the inception of the
classified system in 1981; a period of fantastic growth in real
estate values, particularly in residential properties.®®*® Second,
the allowance of two more years of discretionary shifting by
the local legislative bodies will likely result in even lower Class
One shares, which then become the basis for the new local base
proportions. This may serve to drive the class share even fur-
ther from the actual proportion of market value that Class One
properties actually represent.

Chapter 143 goes even further, however, in protecting home-
owners. In order to minimize the degree of impact that not
only the first of these annual calculations may have, but also
any subsequent large jumps in class to class changes, the in-
crease resulting from adjusting the base proportion has been
limited to five percent annually.®®® Thus, no matter what de-
gree of shift the market values might call for, the annual in-
crease can never exceed this five percent limitation. It appears
unlikely, then, that Class One will ever capture its true share
of the market value, barring a dramatic turnaround in the real
estate market.5®?

584. N.Y. REaL Prop. Tax Law § 1804 (McKinney 1989) amended by Act of
June 12, 1989, ch. 143, 1989 N.Y. Laws 395 (codified at N.Y. REAL Propr. Tax
Law § 1803-a (McKinney 1989 & Supp. 1990)).

585. Memorandum from Mr. Gaskell and Mr. Jones to SBEA members (Oct. 18,
1988).

586. Act of June 12, 1989, ch. 143, § 5, 1989 N.Y. Laws 395, 397 (codified at
N.Y. ReAL Prop. Tax Law § 1803-a(1)(c) (McKinney 1989 & Supp. 1990)).

587. The legislature evidently intends just such a result. “It is incumbent upon
the legislature to avoid substantial homeowner tax increases while at the same time
creating a mechanism to provide a high degree of stability in the relative tax burden
of taxpayers.” Memorandum of Assembly Rules Committee on A. 8626, reprinted
in 1989 N.Y. LeGis. ANN. 116, 117 (which became Act of June 12, 1989, ch. 143,
1989 N.Y. Laws 395 (McKinney)).
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Chapter 143 also contains similar provisions for article 19
properties,®®® as the tax share adjustment mechanism con-
tained therein is substantially similar. The potential for a
homestead property tax burden increase was 16 % if the sched-
uled adjustment to the base proportion had taken place.®®®
Therefore, article 19 was included in chapter 143. The ap-
proved assessing units will continue to modify class shares as
they have until 1991,%° then will base all future changes from
a 1989 base and will employ the five percent limitation on any
annual increases as a result of adjusted base proportions,®® as
do the special assessing units. Because of the similarity be-
tween the special and approved assessing units new methodol-
ogy, no further detail is required here.

588. Id. §§ 11-15, at 401-09 (codified at N.Y. REAL Prop Tax Law §§ 1903-
1906 (McKinney 1989 & Supp. 1990)).

589. 1989 AssemBLY Comm. ON REAL Prop, Tax’N REPORT 3.

590. Approved assessing units for which the SBEA established 1989 adjusted
base proportions may elect, for the 1989 and 1990 tax levies, to use those adjusted
base proportions. They have as their option, using instead (1) the homestead and
non-homestead base proportions, (2) the adjusted homestead and non-homestead
base proportions, or (3) the locally adjusted homestead and non-homestead propor-
tions, whichever were used in the preceding year. 1989 StaTe Bp. OF EQuaLiza-
TION & ASSESSMENT REPORT 73.

591. Act of June 12, 1989, ch. 143, §§ 9-14, 1989 N.Y. Laws 395, 401-09 (codi-
fied at N.Y. REAL Prop. Tax Law §§ 1903-1906 (McKinney 1989 & Supp. 1990)).
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