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Gora: First Amendment

ON THE BRINK: THE FIRST AMENDMENT
IN THE REHNQUIST COURT, 1920-91 TERM

Hon. Leon Lazer:

Our next speaker is very prominent in the field of First
Amendment jurisprudence. I am referring, of course, to Profes-
sor Joel Gora of Brooklyn Law School. He is a graduate of Co-
lumbia Law School and was a Pro Se Clerk for the Second Cir-
cuit Court of Appeals. From 1969 to 1978, Professor Gora
served as Staff Counsel for the ACLU and he presently serves as
General Counsel for the New York ACLU.

Professor Joel M. Gora:*

We United States Supreme Court watchers, particularly those
of us who came of constitutional age during the liberal Warren
Court era,! tend to get a little overheated when assessing the
current Supreme Court’s handiwork, especially in the First
Amendment area. Ever since the beginning of the Burger Court
era,2 we have been sure that each year would be a “disaster” for
constitutional rights and particularly the freedoms of speech and
press. Well, the Burger Court turned out not to be so bad, a
prominent book of essays once described that Court’s era as “the
counterrevolution that wasn’t.”3 But with the commencement of
the Reagan/Rehnquist Court in the 1980’s, we have been peren-
nially certain we will not be disappointed in our glum expecta-
tions. This year, finally, Chicken Little may be right: the First
Amendment sky may be falling. A little bit.

This year’s ABA Journal roundup of the First Amendment
docket of the Court was entitled: “Skeptical About Speech.” In-

* Professor Gora would like to acknowledge that work on this article
was supported by the Brooklyn Law School Summer Research Stipend Fund.

1. Chief Justice Warren presided from 1953-1969.

2. Chief Justice Burger presided from 1969-1986.

3. VINCENT BLasi, THE BURGER COURT: THE COUNTER-REVOLUTION
THAT WASN’T (ed. 1983).

4. David O. Stewart, Skeptical About Speech, A.B.A. J., Oct. 1991, at
50-52.
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deed, the Court was. Likewise, a recent issue of Human Rights
was devoted to the topic: “The Diminishing of the First Amend-
ment,” and, indeed, the First Amendment may be. We may now
truly be at a watershed moment in the history of First
Amendment law. Free speech rights, which flourished in the
Warren and Burger Court eras,® are under siege on a number of
fronts. Sexual speech has been attacked by puritans on the right

5. HuMaN RIGHTS, Fall 1991, Vol. 18, No. 3.

6. See, e.g., Pruneyard Shopping Ctr. v. Robins, 447 U.S. 74 (1980);
Buckley v. Valeo, 424 U.S. 1 (1976); Cohen v. California, 403 U.S. 15
(1971); Brandenburg v. Ohio, 395 U.S. 444 (1969). In Brandenburg, a Ku
Klux Klan leader was convicted of violating an Ohio statute outlawing the
advocacy of sabotage, violence and terrorism for the purpose of bringing about
political change. Id. at 444-45. The Supreme Court held the state statute in
contravention of the First and Fourteenth Amendments on the grounds that a
state may only prohibit free speech advocating the use of force where it is di-
rected at, and likely to produce, lawless action. Id. at 449. In Cohen v. Cali-
Sfornia, a draft opponent was given a thirty day jail sentence for violating a
California disturbing the peace statute when he wore a jacket bearing expletive
language in a municipal courthouse. 403 U.S. at 16. The Supreme Court held
that the state could not make a public display of expletive language a criminal
offense, reasoning that there was a significant likelihood of unconstitutionally
suppressing ideas in the process, id. at 21, and that anyone who was offended
could always avert their eyes. Id. at 26. In Pruneyard Shopping Center v.
Robbins, the Supreme Court held that high school students could exercise their
free speech rights by distributing pamphlets in a public mali, and that in doing
so, they had not violated the owner’s property nor First Amendment rights.
447 U.S. at 88. In Buckley v. Valeo, the Supreme Court held that expenditure
limits in the 1971 Federal Election Campaign Act, as amended in 1974, 18
U.S.C. § 608(c), (e) (limiting political expenditures by candidates for federal
office), violated the First Amendment. 424 U.S. at 58. The Supreme Court
reasoned that the restriction placed substantial restraints upon the quantity and
diversity of political speech. Id. at 58-59. For freedom of the press cases, see
Richmond Newspapers v. Virginia, 448 U.S. 555 (1980) (asserting that there
is a constitutional right in the public to access in criminal proceedings);
Bigelow v. Virginia, 421 U.S. 809 (1975) (recognizing that First Amendment
extends to paid commercial advertisements); New York Times v. United
States, 403 U.S. 713 (1971) (denying federal government request to enjoin the
New York Times and the Washington Post from publishing a classified study
on the history of decision-making process during the Vietnam War); New
York Times v. Sullivan, 376 U.S. 254 (1964) (requiring a showing of “actual
malice” before a public official may recover damages for a defamatory false-
hood).
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and feminists on the left.” “Hate speech™ has been outlawed by
dozens of local laws and ordinances,® and hundreds of college
campuses have imposed “speech codes™ punishing expression that
demeans or denigrates peopie on the basis of race, gender, relig-
ion, ethnic origin, sexual orientation, etc.” College professors
have been sanctioned for racially and ethnically offensive
writings.10 The protection of commercial speech has dimin-
ished,1 and there have been legislative proposals abound to ban
the advertising of harmful, but otherwise lawful products such as

7. See, e.g., American Booksellers Ass’n v. Hudnot, 771 F.2d 323 (7th
Cir. 1985).

8. See University of Wisconsin Rewrites ‘Hate Speech’ Rule, CHICAGO
TRIBUNE, Feb. 24, 1992 at 3 zone M; Marcia Coyle, Hate Laws Scrutinized by
Justices; Are Social Goals and the Constitution At Odds?, NAT'L L.J., Dec. 2,
1991 at 1 (describing the St. Paul, Minnesota Ordinance § 292.02).

9. See, e.g., Doe v. University of Mich., 721 F. Supp. 852 (E.D. Mich.
1989) (finding university’s policy on discriminatory speech overbroad and
vague such that enforcement of the policy would violate Due Process Clause).
See also Daniel Harris, Whose Culture Is It Anyway?; Debating P.C.; The
Controversy Over Political Correctness on College Campuses, LOS ANGELES
TIMES, Mar. 1, 1992 at 3 (“Many universities have adopted ordinances
requiring the expulsion or reprimand of students who use sexist, racist or
homophobic epithets . . . .”); GERALD GUNTHER, CONSTITUTIONAL LAW
1134-37 (12th ed. 1991) (noting how the debate “about appropriate regulations
engendered widespread attention and controversy” on campuses at the
University of Michigan, Stanford University and the University of Texas).

10. See, e.g., Levin v. Harleston, 770 F. Supp. 895 (S.D.N.Y. 1991)
(bolding that college had violated professor’s First and Fourteenth Amendment
rights where it had warned students that the professor’s views were controver-
sial and permitted a voluntary switch into another section; and where it had
begun an investigation of his writings, but not his conduct, in an alleged at-
tempt to revoke his tenure), aff’d in part and vacated in part, 966 F.2d 85 (2d
Cir. 1992).

11. See, e.g., Posadas de Puerto Rico Assoc. v. Tourism Co., 478 U.S.
328 (1986) (upholding ban on advertising of lawful activities); Board of Trus-
tees of SUNY v. Fox, 492 U.S. 469 (1989) (rejecting absolute least restrictive
means test and requiring only a reasonable fit between the means and ends
when deciding whether government restrictions upon commercial speech are
constitutional); Peel v. Attorney Registration & Disciplinary Comm’n of Ill.,
496 U.S. 91 (1990) (states may require disclaimer where attorney advertises
certification or specialization if perceived to be potentially misleading).
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cigarettes.12 Campaign speech has been subject to greater regula-
tion through measures and proposals that limit the funding of
such speech.13 And, in a similar vein, significant restrictions on
the speech of those who receive federal and other public subsidies
for their activities have been proposed, imposed and upheld.14
That is why this past Term’s cases, as well as critical ones cur-
rently pending, are significant measures of the direction the
Court’s First Amendment jurisprudence will take in the face of
all of these assaults on the First Amendment freedoms.

First, some statistical measurements of the past Term: quanti-
tatively, the Court had a relatively small First Amendment
docket, deciding five significant free speech cases!> and handing
down two notable free press rulings.!6 A few years ago there
were twice as many First Amendment cases on the Court’s plate
in a typical year.l7 This year, the First Amendment claimants

12. H.R. 4350, 102d Cong., 2d. Sess. (1992); H.R. 2781, 102d Cong., lst.
Sess. (1991); H.R. 2779, 102d Cong., 1st. Sess. (1991); S. 1088, 102d
Cong., 1Ist. Sess. (1991); S. 556, 102d Cong., 1st. Sess. (1991); H.R. 1443,
102d Cong., 1st. Sess. (1991); S. 557, 102d Cong., 1st. Sess. (1991); H.R.
440, 102d Cong., 1st. Sess. (1991).

13. See, e.g., Austin v. Michigan Chamber of Commerce, 494 U.S. 652
(1990). In Austin, the Supreme Court held a Michigan statute prohibiting cor-
porations from using corporate treasury funds for state political elections valid,
finding a legitimate state objective and that the statute was narrowly tailored to
achieve such objective. Id. at 660. The Court further rejected equal protection
arguments claiming nonprofit and for-profit corporations were treated differ-
ently under the law than labor unions, unincorporated associations and news
media corporations. Id. at 668.

14. See Rust v. Sullivan, 111 S. Ct. 1759 (1991), discussed infra notes
89-130 and accompanying text.

15. Gentile v. State Bar of Nev., 111 S. Ct. 2720 (1991); Barnes v. Glen
Theatre, Inc., 111 S. Ct. 2456 (1991); Lenhert v. Ferris Faculty Ass’n, 111 S.
Ct. 1950 (1991); Rust v. Sullivan, 111 S. Ct. 1759 (1991); Leathers v. Med-
lock, 111 S. Ct. 1438 (1991).

16. Cohen v. Cowles Media Co., 111 S. Ct. 2513 (1991); Masson v. New
Yorker Magazine, 111 S. Ct. 2419 (1991).

17. See Joel M. Gora, Supreme Court Report: Five Wins and Nine Losses
Jor Free Speech Fans, 71 A.B.A. J., Nov. 1985, at 116.
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basically “lost” fourl® of the seven cases and partially lost the
others.1® Only two First Amendment claimants left the Supreme
Court better off than when they got there.20 There was a good
deal of disarray in those seven cases, three of which were decided
by various divided pluralities.2! Most First Amendment claims
were deflected or rejected; and the hand of government, federal,
state and local, to tax, spend and regulate in the First Amend-
ment area seemed significantly more strengthened at the end of
the Term than it was at the beginning. As one commentator put
it:

18. Cohen v. Cowles Media Co., 111 S. Ct. 2513 (1991); Bamnes v, Glen
Theatre, Inc., 111 S. Ct. 2456 (1991); Rust v. Sullivan, 111 S. Ct. 1759
(1991); Leathers v. Medlock, 111 S. Ct. 1438 (1991).

19. Gentile v. State Bar of Nev., 111 S. Ct. 2720 (1991); Masson v. New
Yorker Magazine, 111 S. Ct. 2419 (1991); Lenhert v. Ferris Faculty Ass’n,
111 S. Ct. 1950 (1991).

20. Gentile v. State Bar of Nev., 111 S. Ct. 2720 (1991); Lenhert v. Fer-
ris Faculty Ass’n., 111 S. Ct. 1950 (1991).

21. Gentile v. State Bar of Nev., 111 S. Ct. 2720 (1991) (Justice Kennedy
announced the judgment of the Court in Parts III and VI and delivered an
opinion for Parts I, II, IV and V. Justices Marshall, Blackmun, Stevens and
O’Connor joined with respect to Parts III and VI. Justices Marshall, Blackmun
and Stevens joined with respect to Parts I, II, IV and V. Chief Justice
Rehnquist wrote the judgment of the Court for Parts I and II. Justices White,
O’Connor, Scalia and Souter joined. Chief Justice Rehnquist also wrote a
dissenting opinion for Part III which was joined by Justices White, Scalia, and
Souter. Justice O’Connor filed a concurring opinion.); Barnes v. Glen Theatre,
Inc., 111 8. Ct. 2456 (1991) (Chief Justice Rehnquist announced the judgment
of the Court and delivered an opinion joined by Justices O’Connor and
Kennedy. Justice Scalia filed an opinion concurring in the judgment, as did
Justice Souter. Justice White filed a dissenting opinion which was joined by
Justices Marshall, Blackmun and Stevens.); Lenhert v. Ferris Faculty Ass’n,
111 S. Ct. 1950 (1991) (Justice Blackmun announced the Court's opinion for
Parts I, II, II-B, III-C, IV-B (except final paragraph), IV-D, IV-E and IV-F.
Chief Justice Rehnquist and Justices White, Marshall and Stevens joined.
Justice Blackmun also wrote an opinion for Parts III-A, IV-A, final paragraph
of IV-B, IV-C and V. Chief Justice Rehnquist and Justices White and Stevens
joined. Opinions concurring and dissenting in part were written by Justices
Marshall, Scalia and Kennedy. Justices O’Connor and Souter joined in all but
Part ITT-C of Justice Scalia’s opinion, which Justice Kennedy joined.).
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The First Amendment’s Free Speech Clause proved vulnerable
when matched against obligations and restrictions imposed by
other laws in several cases decided by the U.S. Supreme
Court . . . . It did not exempt family planning clinics from the
Reagan administration’s ban on the expenditure of federal funds
for clinics that provide abortion counseling. It did not shield
nude dancers from the enforcement of a state indecency statute.
It did not protect newspapers from liability for breach of a
promise of confidentiality for a news source. Nor did it help an
attorney who was disciplined for taking his client’s case before
the press . . . . Finally, it afforded only limited protection in a
libel action to a journalist alleged to have fabricated
quotations.22

Last year was also the first full Term without Justice Brennan
the foremost First Amendment theorist and activist of modern
times. And it showed. Justice Brennan’s presence would have
clearly changed the result in two of the most significant cases: the
abortion counseling “gag rule” case?3 and the nude dancing
decision.24 His departure also deprived the Court of its master
consensus builder, who could coalesce a majority better than
anyone.25 This year the Court also lost its most consistent
spokesman of the dissenting voices, Justice Marshall.26 The
hallmark of both Justices Brennan and Marshall in assessing First
Amendment claims was not just their concern with formal free
speech doctrine and analysis, but as well their sensitivity to the
practical effects of legislative restrictions on speech as they
impact real people and real speakers in the real world. It is cer-
tainly not clear whether and how Justices Souter and Thomas will
fill those respective shoes.

22. Review of Supreme Court’s Term, 60 U.S.L.W. 3069 (U.S. Aug. 6,
1991).

23. See Rust v. Sullivan, 111 S. Ct. 1759 (1991).

24. See Barnes v. Glen Theatre, Inc., 111 S. Ct. 2456 (1991).

25. See Mary C. Daly, Some Runs, Some Hits, Some Errors - Keeping
Score In the Affirmative Action Ballpark From Weber to Johnson, 30 B.C, L.
REV. 1, 51-52 (1988).

26. Justice Thurgood Marshall retired on June 27, 1990, the last day of the
1990 Supreme Court Term.
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The Supreme Court reversed.230 The major issue was whether
to apply a “clear and present” or “imminent” danger test to the
lawyer’s comments about the pending proceedings.23! That, of
course, is the rigorous standard utilized when members of the
press or citizens are sought to be sanctioned for reports or state-
ments that impact a judicial proceeding,232 and Gentile argued

6. The fact that a defendant has been charged with a crime, unless
there is included therein a statement explaining that the charge is
merely an accusation and that the defendant is presumed innocent
until and unless proven guilty.
C. Provided that the statement complies with DR 7-107(A), a lawyer
involved with the investigation or litigation of a matter may state the
following without elaboration:
1. The general nature of the claim or defense.
2. The information contained in a public record.
3. That the investigation of the matter is in progress.
4. The scheduling or result of any step in litigation.
5. A request for assistance in obtaining evidence and information
necessary thereto.
6. A warning of danger concerning the behavior of a person in-
volved, when there is reason to believe that there exists the likeli-
hood of substantial harm to an individual or to the public interest.
7. In a criminal case:

a. The identity, age, residence, occupation and family status of
the accused.

b. If the accused has not been apprehended, information neces-
sary to aid in apprehension of that person.

c. The fact, time and place of arrest, resistance, pursuit, use of
weapons, and a description of physical evidence seized, other
than as contained only in a confession, admission or state-
ment.

d. The identity of investigating and arresting officers or agen-
cies and the length of the investigation.

N.Y. Jup. LAw APPENDIX CODE OF PROF. REsp. DR 7-107 (McKinney
1992).

228. Gentile, 111 S. Ct. at 2741.

229. Gentile v. State Bar of Nev., 787 P.2d 386, 387 (Nev. 1990).

230. Gentile, 111 S. Ct. at 2736.

231. Id. at 2732-33.

232. See Nebraska Press Ass’n v. Stuart, 427 U.S. 539 (1976) (judicial or-
der prohibiting news reporting or commentary on public judicial proceedings
invalid); Craig v. Harney, 331 U.S. 367 (1947) (invalidated contempt citation
issued for publication of editorial critical of judge’s ruling on pending motion

https://digitalcommons.tourolaw.edu/lawreview/vol9/iss1/6
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that lawyers are entitled to the same high level of First Amend-
ment protection.233 Five Justices disagreed, ruling that for attor-
neys the lesser “substantial likelihood” standard contained in the
disciplinary rule is constitutionally sufficient.234 Chief Justice
Rehnquist noted the greater power courts have over behavior in
the courtroom and with respect to participants in judicial proceed-
ings, especially lawyers.23> He also observed that lawyers have
been characterized as “officers of the court,” with greater obli-
gations to the fairness of the adjudicatory process.23% Accord-
ingly, as the rule only controlled lawyers’ speech directly impact-
ing on the judicial process, it was narrowly confined and satisfied
the First Amendment.237
Justice Kennedy wrote for four Justices?38 who took a sharply
different view. In his estimation, the lawyer’s comments were
classic political speech at the very “core of the First Amend-
ment: 239 they were critical comments about government offi-
. cials charged with misconduct and wrongdoing.240

Unlike other First Amendment cases this Term in which
speech is not the direct target of the regulation or statute in
question . . . this case involves punishment of pure speech in the
political forum. Petitioner engaged not in solicitation of clients
or advertising for his practice . . . . [Instead,] [h]is words were
directed at public officials and their conduct in office. . . .
There is no question that speech critical of the exercise of the

for new trial); Pennekamp v. Florida, 328 U.S. 331 (1946) (contempt citation
for publication of editorials and cartoon critical of judge during pending trial
unwarranted); Bridges v. California, 314 U.S. 252 (1941) (contempt citation
unwarranted for publication of editorial on pending litigation).

233. Gentile, 111 S. Ct. at 2732-33,

234. Id. at 2738, 2748 (Rehnquist, C.J., joined by White, Scalia, Souter
and O’Connor, JJ. concurring).

235. Id. at 2743.

236. Id. (quoting In re Sawyer, 360 U.S. 622, 666, 668 (1959)
(Frankfurter, J., dissenting)).

237. Id. at 2745.

238. Id. at 2723 (Kennedy, J., joined by Marshall, Blackmun and Stevens,
17.).

239, Id. at 2724 (quoting Butterworth v. Smith, 110 S. Ct. 1376, 1381
(1990)).

240. Id. at 2724.
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State’s power lies at the very center of the First Amendment.
Nevada seeks to punish the dissemination of information relating
to alleged governmental misconduct . . .. The judicial system,
and in particular our criminal justice courts, play a vital part in a
democratic state, and the public has a legitimate interest in their
operations.Z41

For that reason Justice Kennedy viewed the “substantial likeli-
hood” formulation as inadequate protection for such vital public
speech by lawyers or anyone else.242 Moreover, under even a
more watered-down test, there was no evidence whatsoever that
Gentile’s remarks had a deleterious impact on the proceedings.243

As she has in critical cases in the past, Justice O’Connor occu-
pied the pivotal position which determined the outcome of the
case. Having supplied the fifth vote to sustain the basic thrust of
the disciplinary rule as written, in other words, the “substantial
likelihood of material prejudice” formulation, she then supplied
the fifth vote to overturn Gentile’s reprimand.244 The reason was
the vagueness of a “safe harbor” provision in the Nevada rule
which permitted an attorney to “state without elaboration . . .
[tlhe general nature of the claim or defense.”245 Justice
O’Connor agreed that Gentile had tried to stay within the
boundaries of this exemption, and therefore it was sufficiently
uncertain in meaning as to invite the risk of content-based
discriminatory enforcement.246

I think Justice Kennedy’s approach is the better one. The cri-
minal justice system has become one of the most vital and con-
troversial areas of our public life. Think of the numerous and
notorious criminal proceedings that appear on the front pages,

241. Id. at 2724 (citations omitted).

242. Id. at 2725-27.

243. Id. at 2731.

244. Id. at 2748-49. Justices Marshall, Blackmun and Stevens joined in the
opinion written by Justice Kennedy. Chief Justice Rehnquist wrote a dissenting
opinion which was joined by Justices White, Scalia and Souter. Justice
O’Connor filed an opinion concurring in part with Justice Kennedy and in part
with Chief Justice Rehnquist. Id. at 2723.

245. Id. at 2749 (O’Connor, J., concurring) (discussing Subsection (3) of
Nevada Supreme Court Rule 177).

246. Id. at 2749.

https://digitalcommons.tourolaw.edu/lawreview/vol9/iss1/6

40



Gora: First Amendment

1992] FIRST AMENDMENT 151

and more potentially on the television screens of America, every
day. The deck already often appears heavily stacked against
prominent defendants, whose indictments have usually been pre-
ceded by days and weeks of leaks about guilt. In this milieu, the
right of the defendant, through counsel, to counter this publicity
is vital to safeguard not only First, but Fifth and Sixth Amend-
ment protections as well.247

247. See Levine v. United States Dist. Ct., 775 F.2d 1054 (9th Cir. 1985),
cert. denied, 476 U.S. 1158 (1986). The court wrote:
Suppose, for example, the accused wishes to charge that the indictment
was politically or religiously motivated. The freedom to make such a
charge against the state is surely paramount among the freedoms pro-
tected by the First Amendment. To deprive the accused of his most
valuable resource in criticizing the government, his lawyer, is to re-
strict, and restrict severely, his First Amendment rights.

Id. at 1055. Cf. United States v. Ford, 830 F.2d 596 (6th Cir. 1987)

(overturning gag order on defendant congressman in mail and bank fraud

case).

The issue of sanctioning attorneys for criticizing the criminal justice system
or the courts will not soon go away. Four days after the Court’s decision in the
Gentile case, the New York Court of Appeals upheld a letter of reprimand is-
sued to former Brooklyn District Attorney Elizabeth Holtzman for having
“made a false allegation of specific wrongdoing™ about a criminal court
judge’s conduct in presiding over a sexual assault case. In re Holtzman, 78
N.Y.2d 184, 577 N.E.2d 30, 573 N.Y.S.2d 39, cert. denied, 112 S. Ct. 648
(1991). Just as the Supreme Court rejected the more protective Nebraska Press
rule, Nebraska Press Ass’n v. Stuart, 427 U.S. 539 (1976), against gag orders
in Gentile, the New York Court of Appeals rejected the more protective Times
v. Sullivan press rule, New York Times v. Sullivan, 376 U.S. 254 (1964), for
false charges against public officials in Holtznan. The Court feared that such a
rule would “immunize all accusations, however reckless or irresponsible, from
censure as long as the attorney uttering them did not actually entertain serious
doubts as to their truth.” Heltzman, 78 N.Y.2d at 192, 577 N.E.2d at 34, 573
N.Y.S.2d at 43.

A Missouri court likewise upheld a reprimand against a prosecutor who
called an appellate court judge’s ruling in a case “illogical™ and “a little bit
less than honest,” and who made other disparaging remarks about the bench.
In re Westfall, 808 S.W.2d 829, 831 cert. denied, 112 S. Ct. 648 (1991). The
Court’s refusal to hear these cases will likely encourage bar disciplinary
authorities to be even more aggressive in prosecuting lawyers who make dis-
paraging comments about the judiciary.
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CONCLUSION

In the few moments remaining let me try to make some overall
observations and hazard a few predictions. First, there was not
one case last Term where a clear majority stood for a powerful
and uncompromising view of First Amendment rights.248
Second, there was a pattern of broader deference to governmental
choices regarding taxing,249 spending,259 preservation of moral
sensibilities?>! and regulation of the legal profession.252 Third,
as a result, more and more First Amendment rights will have to
be sought, in effect, in the legislature and with executive
agencies. That is where the gag rules on doctors and lawyers will
have to be overturned. The problem is this is a bad habit to get
into, namely, looking to legislative majorities and politically-
accountable executive officials to protect individual rights and to
be the final guardians of individual liberties.

Having sounded that somewhat gloomy note, I still have some
optimism about the immediate future in the Court. Two bench-
mark cases are currently pending, sub judice, at this writing.253
Each will be significant bellwethers as to the Court’s future First
Amendment path.

One case involves the well-known New York “Son of Sam”
law,254 enacted to prevent criminals from profiting from the fruit
of their crimes by selling their stories to the media. The law al-
lows a state agency to impound such funds for a period of five
years so that victims of the wrongdoing can seek compensa-
tion.255 Pending before the Court is a challenge to the law

248. See supra note 21 and accompanying text.

249. See supra notes 61-88 and accompanying text.

250. See supra notes 79-126 and accompanying text.

251. See supra notes 168-203 and accompanying text.

252. See supra notes 171-209 and accompanying text.

253. See Simon & Schuster, Inc. v. New York Crime Victims Bd., 112 S.
Ct. 501 (1991); R.A.V. v. St. Paul, Minn., 112 S. Ct. 2538 (1992). These
cases have since been decided. See infra note 261.

254. N.Y. Exec. Law § 632a (McKinney 1982).

255. The “Son of Sam Law” provides in pertinent part:
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brought by a publisher who contracted for the book that became
Wiseguy?56 (and later the movie, GoodFellas).257 1 think the
Court may throw out the Son of Sam Statute. If you look at Jus-
tice Kennedy’s opinion in Gentile urging the vital need to speak
about issues of law and order,258 Justice O’Connor’s concern in
the cable tax case about financial penalties against media based
on the content of their publications,?>® and Justice Souter’s dis-
sent in the confidential source case showing sensitivity to the
journalist’s craft,260 you may find the core of a majority to
overturn the law.261

1. Every . . . corporation . . . contracting with any person . . . accused
or convicted of a crime in this state, with respect to the reenactment of
such crime, by way of movie [or] book, . . . shall submit a copy of such
contract to the board and pay over to the board any moneys which
would otherwise, by terms of such contract, be owing to the person so
accused or convicted . . . . The board shall deposit such moneys in an
escrow account for the benefit of and payable to any victim . . . of
crimes committed by: (i) such convicted person; or (ii) by such accused
person, but only if such accused person is eventually convicted of the
crime and provided that such victim, within five years of the date of the
establishment of such escrow account, brings a civil action in a court of
competent jurisdiction and recovers a money judgment for damages
against such person . . ..

4. Upon a showing by any convicted person that five years have elapsed
from the establishment of such escrow account and further that no ac-
tions are pending against such convicted person pursuant to this section,
the board shall immediately pay over any moneys in the escrow account
to such person . . . .

Id.

256. NICHOLAS PILEGGI, WISEGUY: LIFE IN A MAFIA FAMILY (Simon &
Schuster 1986).

257. Simon & Schuster, Inc. v. New York Crime Victims Bd., 112 S. Ct.
501 (1991).

258. See supra notes 238-242 and accompanying text.

259. See supra notes 54-60 and accompanying text.

260. See supra notes 167-68 and accompanying text.

261. Happily, this prediction turned out to be accurate. On December 10,
1991 the Supreme Court unanimously invalidated New York’s Son of Sam law
on First Amendment grounds. See Simon and Schuster, Inc., 112 S. Ct. at
501. Justice O’Connor did indeed write the majority opinion, finding the law
impermissibly imposed a financial disincentive on the speech at issue, singling
it out from among all speech engaged in by individuals who have committed
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The other major pending case262 involves a local “hate speech”
ordinance,263 applied to penalize a late night cross-burning on the
lawn of the home of a Black family that recently arrived in the
neighborhood.264 From a free speech perspective, the facts are
not great; but neither is the ordinance, which sweepingly
condemns hurtful, bigoted speech by making it a crime to display
any symbol or writing “which one knows or has reasonable
grounds to know arouses anger, alarm, or resentment in others on
the basis of race, color, creed, religion or gender.”25% Though
the Minneapolis ordinance was narrowed by the state court,260 its
reach remains troubling, as the oral argument before the Court
indicated.267 And the case has powerful implications for all the
anti-bias “speech codes” enacted on so many of our campuses.268

crimes. Id. at 508. Justice O’Connor relied on the press tax cases to find, in
effect, a tax on particular speech. Id. Justice Kennedy wrote a very strong
concurring opinion concluding that the law was inherently defective as a
purely content-based penalty on speech. Id. at 515 (Kennedy, J., concurring).
262. R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992).
263. See ST. PAUL, MINN., LEG. CODE § 292.02 (1990) (Bias-Motivated
Crime Ordinance).
264. R.A. V., 111 S. Ct. at 2541.
265. ST. PAUL, MINN. LEGIs CODE §292.02 (1990). The St. Paul Bias
Motivated Crime Ordinance provides:
Whoever places on a public or private property a symbol, object, appel-
lation, characterization or graffiti, including, but not limited to, a
burning cross or Nazi swastika, which one knows or has reasonable
grounds to know arouses anger, alarm or resentment in others on the
basts of race, color, creed, religion or gender commits disorderly con-
duct and shall be guilty of a misdemeanor.

Id.

266. See In re Welfare of R.A.V., 464 N.W.2d at 510-11. See also Brief
for Petitioner at 6, R.A.V. v. St. Paul, 112 S. Ct. 2538 (1992) (Minnesota
Supreme Court tried to narrow ordinance by limiting application to “fighting
words” or “imminent lawless action”).

267. Brief for Petitioner at 5, R.A.V. v. St. Paul, 112 S. Ct. 2538 (1992)
(“Section 292.02 is neither supported by a compelling interest nor narrowly
tailored to meet such an interest. The City of St. Paul has no legitimate objec-
tive in regulating politically unpopular or upsetting expressive conduct. To the
extent such expression merely causes discomfort or is unsettling to its audi-
ence, it is fully protected by the First Amendment.”).

268. See supra note 9 and accompanying text.
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Since perfectly valid laws, like trespass and assault, are available
to deal with most bias crime, I hopefully predict that the Court
will feel that punishing speech is not the way to combat bigotry
and prejudice.259

These are both victims’ rights cases, victims of crime and vic-
tims of hate, and government understandably seeks to protect
such victims in order to preserve public morality and decency.

269, This prediction also proved accurate. On June 22, 1992, the Supreme
Court, with all Justices concurring in the judgment, invalidated the ordinance
on First Amendment grounds. See R.A.V. v. City of St. Paul, 112 S. Ct. 2538
(1992). Justice Scalia, joined by Chief Justice Rehnquist and Justices Kennedy,
Souter and Thomas, delivered the opinion of the Court and held that the ordi-
nance was facially invalid under the First Amendment because *it prohibits
otherwise permitted speech solely on the basis of the subjects the speech ad-
dresses.” Id. at 2542.

The Court accepted the Minnesota Supreme Court’s construction that the
ordinance was narrowly tailored, and reached only expressions constituting
“fighting words.” Id. at 2541-42. The Court also acknowledged that fighting
words, like other limited categories of speech, such as obscenity or defama-
tion, may be “regulated because of their constitutionally proscribable con-
tent.” Id. at 2543. However, the Court noted that these categories of speech
are not “entirely invisible to the Constitution,” id., thus the “government may
not regulate [their] use based on hostility or favoritism towards the underlying
message expressed.” Id. at 2545. The Court found that not all “[d]isplays con-
taining abusive invective” are covered, id. at 2547, and concluded that this
selective proscription “create[d] the possibility that the city is seeking to
handicap the expression of particular ideas.” Id. at 2549.

Justice White, joined by Justices Blackmun, O'Connor and Stevens, agreed
with the judgment, but would hold the ordinance in violation of the First
Amendment because it is “fatally overbroad,” criminalizing both protected and
unprotected speech. Id. at 2550 (White, J., concurring). Justice White objected
that the Court’s approach placed fighting words on “equal constitutional
footing with political discourse and other forms of speech . . . deemed to have
the greatest social value, [thus] . . . devalu[ing] the latter.” Id. at 2554.
(White, J., concurring) (Stevens, J., did not join in this part of the opinion).

Justice Stevens, joined by Justices White and Blackmun declared that the
Court turned First Amendment law on its head, thus entitling fighting words
“greater protection than commercial speech—and possibly greater protection
than core political speech.” Id. at 2564 (Stevens, J., dissenting).

Finally, Justice Blackmun, writing alone, found the Court's decision dis-
heartening because it hampered the ability of society to cope with bias and
prejudice; he hoped it would be regarded as an aberration because of the
Court’s strained use of settled doctrine. Id. at 2560 (Blackmun, J., dissenting).
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That is precisely when the need for the First Amendment is the
greatest.
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