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Walter: Corporate Pro-Choice

CORPORATE PRO-CHOICE: NEW YORK
ASSUMES AN ANTI-TAKEOVER POSITION

Paula Walter*

INTRODUCTION

In the enactment of section 912 to the Business Corporation
Law,1 New York adopted legislation which sharply restricts
hostile takeovers. A five year moratorium, mandated by statute,
prevents hostile bidders from affecting the second-step in a
merger freezeout transaction.2 This prohibits an offeror, who ac-
quires at least twenty percent of direct or indirect beneficial own-
ership of outstanding voting shares of a domestic resident corpo-
ration, from voting that block of stock and thereafter from enter-
ing into certain business combinations unless the board of the tar-
get corporation approves such combination.3 However, provision
is made for the board of directors to opt-out of the statute through
an amendment of its by-laws.4 In the event that such an amend-

¥ Associate Professor, Department of Law, Baruch College, City
University of New York. B.A., 1970, B.C.L., 1973, L.L.B., 1974, McGill
University. The author is admitted to the bar in New York and Ontario,
Canada. .

1. Act of Dec. 16, 1985, ch. 915, § 2, 1985 N.Y. Laws 2414, 2414
(McKinney) (codified as amended at N.Y. Bus. COrp. LAW § 912 (McKinney
1986 & Supp. 1992)).

2. N.Y. Bus. Corp. Law § 912(b) (McKinney 1986).

3.

4. Id. § 912(d)(3). More specifically, § 912(d)(3) provides, in pertinent

part:
(d) The provisions of this section shall not apply:
(3) to any business combination of a resident domestic corporation (i)
the original certificate of incorporation of which contains a provision
expressly electing not to be governed by this section, or (ii) which
adopts an amendment to such resident domestic corporation’s by-laws
prior to March thirty-first, nineteen hundred eighty-six, expressly
electing not to be governed by this section, or (iii) which adopts an
amendment to such resident domestic corporation’s by-laws, approved
by the affirmative vote of the holders, other than interested shareholders
and their affiliates and associates . . . .

585
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ment is approved by an affirmative vote of the shareholders,
other than interested shareholders and their associates, the
amendment becomes effective only after an eighteen month
period following the shareholders’ vote.” The stated purpose of
this legislation is “[tJo promote long-term growth of New York
resident domestic corporations and to provide New York resident
sharcholders with full and fair disclosure of the material
information required to be filed in a registration statement
regarding a takeover bid.”6 The statute is predicated on the
assumption that a hostile takeover compels management to divert
its attention from the firm’s long term growth and to concentrate
instead on short term consequences and on short term stock
prices.”

The lively debate among economists over whether hostile
takeovers are useful and should be encouraged, or dangerous and
must be regulated, has been fueled anew with the enactment of
section 912.8 Despite the negative connotations of the term,

.

5. Id. § 912(d)(3)(iii).

6. Governor’s Memoranda Approval of ch. 915, N.Y. Laws (Dec. 16,
1985), reprinted in 1985 N.Y. LEGIS. ANN. 327.

7. See id. Commentators who adopt the thesis that the hostile takeover is
a mechanism beneficial to the corporation do so on the belief that inefficient
management in a corporation will be reflected in its low stock price which in
turn will attract an enterprising bidder, willing to pay premium over the
current market price in order to acquire control, who will then turn the
fortunes of the company around. See, e.g., Frank H. Easterbrook & Daniel R.
Fischel, The Proper Role of a Target’s Management in Responding to a Tender
Offer, 94 HARv. L. REV. 1161 (1981) (adopting the view that takeovers are
beneficial to both shareholders and society).

However, those who dispute the argument that hostile takeovers are
beneficial to the corporation articulate instances where the corporation, after
acquisition of control by the bidder, lost its inflated stock price either because
the raider sold all of the corporation’s assets or those assets of the corporation
which attributed to its solid status. See, e.g., Martin Lipton, Corporate
Governance in the Age of Finance Corporatism, 136 U. PaA. L. REv. 1 (1987)
[hereinafter Lipton, Corporate Governance] (arguing for takeover reforms and
proposing a restriction of abusive takeover tactics).

8. The following are references to literature expressing arguments for and
against the regulation of hostile takeovers. The commentators cited below
either support the theory that takeovers generate a healthy and productive
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many believe that hostile takeovers are good for the national
economy because the existence of a market for corporate control
ensures long term economic growth by weeding out inefficient
and incompetent management.® In opposition are those who

market, or adversely affect long-term planning and are not beneficial for the
economy. The themes expressed were adopted prior to the enactment of New
York’s § 912. See John C. Coffee, Regulating the Market for Corporate
Control: A Critical Assessment of the Tender Offer's Role in Corporate
Governance, 84 COLUM. L. Rev. 1145, 1221-50 (1984) [hereinafter Coffee,
Corporate Governance] (discussing that while moderate takeover activity
produces a competitive and healthy market, a higher frequency of takeover
activity will adversely impact the labor market and employee performance);
Easterbrook & Fischel, supra note 7, at 1182-88 (advocating “managerial
passivity” when a corporation is confronted with a tender offer because society
benefits from an active takeover market); William D. Harrington, If It Ain’t
Broke, Don’t Fix It: The Legal Proprietary of Defenses Against Hostile
Takeover Bids, 34 SYRACUSE L. Rev. 977, 1008-14 (1983) (questioning
empirical studies that suggest that hostile takeovers are beneficial for the
economy and the community at large); Martin Lipton, Takeover Bids in the
Target Boardroom, 35 Bus. Law 101, 104-05 (1979) [hereinafter Lipton,
Takeover Bids] (“Even if there were no empirical evidence that refuted the
argument that shareholders almost always benefit from a takeover . . . and
even if there were no real evidence, but only suspicion, that proscribing the
ability of companies to defend against takeovers would adversely affect long-
term planning and thereby jeopardize the economy, the policy considerations
in favor of not jeopardizing the economy are so strong that not even a remote
risk is acceptable.”); Louis Lowenstein, Pruning Deadwood in Hostile
Takeovers: A Proposal for Legislation, 83 COLUM. L. Rev. 249, 268 (1983)
[hereinafter Lowenstein, Pruning Deadwood] (“The efficient market
hypothesis has enabled us to avoid the question of whether takeovers are good
or bad for the world because the clear answer is that they are good.”).

The aforementioned themes continue to apply after the enactment of § 912.
See Thomas J. Bamonte, The Dynamics of State Protectionism: A Short
Critique of the CTS Decision, 8 N. ILL. L. REV. 259, 261 (1988) (stating that
economic evidence suggests that tender offers have a positive effect on the
economy); Lipton, Corporate Governance, supra note 7, at 6 (proposing a
legislative solution to the grave problems of corporate governance created by
the short-term strategy of the institutional investor); William Proxmire, What’s
Right and Wrong abour Hostile Takeovers, 1988 Wis. L. REv. 353, 361
(1988) (advocating strong anti-takeover laws because “aside from producing
transient profits, takeovers destroy not only companies and jobs, but also
shareholder value™).

9. Commentators, such as Frank Easterbrook and Daniel Fischel,
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support government regulation, claiming that companies do not
conform to strict economic models and that takeovers tend to
generate paper profits rather than real economic growth,10

strongly believe that takeovers are useful and should be encouraged because an
active takeover market increases social welfare and operates as a mechanism
for removing inefficient management. See Easterbrook & Fischel, supra note
7, at 1183-84. In response to an article written by Martin Lipton, a celebrated
author in the field of corporate governance who advocates regulation of
takeovers, Easterbrook and Fischel stated:

The threat of takeovers does not prevent managers from engaging in

long-range planning. If the market perceives that management has

developed a successful long-term strategy, this will be reflected in

higher share prices that discourage takeovers. To be sure, the risk of a

tender offer ensures that corporate managers will be unable to assume

that they can continue in office indefinitely . . . . Some insecurity of

tenure is necessary to spur managers to their best performance.
Id.; see also Bamonte, supra note 8, at 261 (‘‘The economic evidence shows
the positive wealth effects associated with tender offers.”); Daniel R. Fischel,
Efficient Capital Market Theory, the Market for Corporate Control, and the
Regulation of Cash Tender Offers, 57 TEX. L. REV. 1, 45 (1978) (concluding
that “[tlhe existence of this mechanism gives incumbent management an
incentive to perform well and keep stock prices high . . .”).

10. Many commentators who believe that takeovers do not generate long-
term growth have argued that the problems of corporate governance require a
legislative solution. One such commentator, Martin Lipton, has repeatedly
argued that the takeover benefits only the corporate raider or troubled
management. See Lipton, Corporate Governance, supra note 7, at 59-60.
According to Lipton: .

The dominance and short-term investment strategy of the institutional

investor have dangerous implications for our economy. Takeovers in the

1980’s are driven by speculative, financial considerations rather than by

intrinsic business considerations. These takeovers have assumed

increasingly abusive forms, endangered a wide variety of constituencies,

and generated a host of powerful defensive responses.
Id. at 6-7; see also John C. Coffee, Jr., The Uncertain Case for Takeover
Reform: An Essay on Stockholders, Stakeholders and Bust-ups, 1988 WIs. L.
REV. 435, 438 (1988) (stating that studies have found little evidence of
profitability or technical efficiency after the takeover, but rather have
determined that there was a loss); Theodore W. Grippo, In Defense of State
Takeover Laws, 8 N. ILL. U. L. Rev. 273, 285 (1988) (proposing reform
because “[rlather than increasing productivity and generating new ideas,
corporate resources are being diverted to create elaborate schemes to acquire
other companies and to stay one step ahead of the raiders™).

https://digitalcommons.tourolaw.edu/lawreview/vol8/iss2/4
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Instead of disciplining inefficient management, the opposition
claims that bidders, more often called raiders,!! succeed in pil-
laging the company for the sake of short-term profits and reduce
or eliminate entirely the research and development programs of
that company.12 One study concerning the consequences of the
New York anti-takeover statute concluded that shareholder wealth
decreased in corporations affected by section 912.13 The amount
of the decrease was estimated at $1.2 billion, but the rate of such
decrease was under one percent.14 As a corollary of that debate,
further policy issues are raised as to which forum, state or
federal, is the most appropriate for the regulation of takeovers
and tender offers.!5 Should Congress or the individual state

11. The modern corporate “raider” is usually a company or individual
seeking to acquire control of another company. According to one author:

A raider can achieve a takeover by a proxy contest or by a tender offer.

The tender offer is the more popular takeover method. There are two

types of tender offers, a cash tender offer and a public exchange offer.

A cash tender offer is an invitation to the shareholders of the target

company to tender their shares to the raider in exchange for a premium

cash price . . . . A public exchange is essentially the same, except that

instead of offering cash in exchange for the shares, the raider offers a

package compromised of debt and/or equity.
Grippo, supra note 10, at 281 n.26.

12. See id. at 281 (stating that corporate raiders seek financial gain for
themselves at the expense of economic prosperity of the corporation); Lipton,
Corporate Governance, supra mnote 7, at 23-24 (arguing that target
corporations are forced to focus on short-term profits rather than on economic
expansion); Lipton, Takeover Bids, supra note 8, at 104-05 (overwhelming
economic risks of takeovers interfering with long-term planning outweigh any
benefit to the shareholder); but see Easterbrook & Fischel, supra note 7, at
1183 (“Martin Lipton has advanced a related argument . . . . But he fails to
demonstrate how long-term planning is ‘adversely affected.’™).

13. Laurence Schumann, State Regulation of Takeovers and Shareholder
Wealth: The Effects of New York’s 1985 Takeover Statutes, BUREAU OF ECON.
STAFF REPORT TO THE FED. TRADE COMM'N 1, 45 (March 1987).

14. Id. at 45-46.

15. For a discussion supporting the adoption of state anti-takeover
legislation see Henry N. Butler, Corporate Specific Anti-Takeover Statutes and
the Market for Corporate Charters, 1988 Wis. L. REv. 365, 383 (1988)
(concluding that state laws provide for diversity in the market place for
corporate charters and development of new strategies); Grippo, supra note 10,
at 278-87 (highlighting the inadequacies of the federal legislation and
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Corp., which only two other Justices joined,104 Justice White
found the Illinois Business Takeover Act105 to be an obstacle to
the accomplishment of Congress’ objectives in the Williams
Act.106 Five years later the Supreme Court, in CTS Corporation
v. Dynamics Corporation of America,197 found that compliance
with both the Williams Act and Indiana’s anti-takeover statute108
was “entirely possible.”109 One should be mindful that even
where local state legislation may comply with the Supremacy
Clause, any violation of the Commerce Clause will render that
statute defective and invalid.110 Justice White, writing for the
plurality in Mite Corp., used the balancing test of Pike v. Bruce
Church, Inc.111 to conclude that the burdens placed on interstate

execution of the full purposes and objectives of Congress.’””) (quoting Hines
v. Davidowitz, 312 U.S. 52, 67 (1941)).

104. Justice White’s opinion in which he concluded that the Iilinois statute
was preempted by the Williams Act was joined only by Chief Justice Burger
and Justice Blackmun. Mite Corp., 457 U.S. at 630-40.

105. ILL. ANN. STAT. ch. 121 1/2 para. 137.51-.70 (repealed 1983).

106. Mite Corp., 457 U.S. at 632-40, Justice White reasoned that certain
provisions of the Illinois statute conflicted with the purposes of the Williams
Act “by providing the target company with additional time within which to
take steps to combat the offer . . . . These consequences are precisely what
Congress determined should be avoided, and for this reason, the notification
provision frustrates the objectives of the Williams Act.” Id. at 635.

107. 481 U.S. 69 (1987).

108. IND. CODE ANN. §§ 23-1-42 -1 to -11 (Burns 1989).

109. CTS, 481 U.S. at 79. The Court stated that “[blecause it is entirely
possible for entities to comply with both the Williams Act and the Indiana Act,
the state statute can be preempted only if it frustrates the purposes of the
federal law.” Id.

110. See id. at 87-89.

111. 397 U.S. 137 (1970). In order to determine whether state statutes
affecting interstate commerce are constitutional, the Pike Court stated:

Where the statute regulates evenhandedly to effectuate a legitimate local

public interest, and its effects on interstate commerce are only

incidental, it will be upheld unless the burden imposed on such
commerce is clearly excessive in relation to the putative local benefits.

If a legitimate local purpose is found, then the question becomes one of

degree. And the extent of the burden that will be tolerated will of course

depend on the nature of the local interest involved, and on whether it
could be promoted as well with a lesser impact on interstate activities.
Id. at 142 (citing Huron Portland Cement Co. v. Detroit, 362 U.S. 440, 443 (1960)).

https://digitalcommons.tourolaw.edu/lawreview/vol8/iss2/4
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commerce by the Illinois Business Takeover Act exceeded the
benefits to the regulating state and was therefore invalid.112
Justice White could uphold only those statutes that “regulate[]
evenhandedly to effectuate a legitimate local public interest, and
its effects on interstate commerce are only incidental . . . unless
the burden imposed on such commerce is clearly excessive in re-
lation to the putative local effects.”113

Judge Posner, in his opinion for the United States Circuit Court
of Appeals for the Seventh Circuit in CT7S!14 wrote that the
Commerce Clause “is all a matter of balancing the benefit to the
state’s residents against the burden to out-of-staters.”115 Citing
Pike v. Bruce Church, Inc.,116 the Seventh Circuit found that the
burden imposed on interstate commerce was excessive in relation
to the putative local effects.117

The Supreme Court in CTS did not scrutinize the Indiana
statute carefully nor did it apply the Pike test which was to bal-
ance the correlative benefits and burdens of the statute.118 The
Court merely concluded that the benefits and burdens of the
statute correctly belonged within the category of ‘“corporate
law,” and as such, was well within the legitimate province of the
state to regulate, 119 It is possible that the Court avoided a balanc-
ing approach because of a perceived concern that the extra-terri-
torial effects of other corporate law statutes would be chal-

112. Mite Corp., 457 U.S. at 640-43.

113. Id. at 640 (quoting Pike v. Bruce Church, Inc., 397 U.S. 137, 142
(1970)); .see also Huron Portland Cement Co. v. Detroit, 362 U.S. 440, 448
(1960).

114. Dynamics Corp. of America v. CTS Corp., 794 F.2d 250 (7th Cir.
1986), rev'd, 481 U.S. 69 (1987).

115, Id. at 263.

116. 397 U.S. 137 (1970).

117. CTS, 794 F.2d at 263-64.

118. See CTS, 481 U.S. at 87-93.

119. Id. at 90-94. Addressing the relationship between a state and a
corporation that it charters, Justice Powell stated that “[i]t thus is an accepted
part of the business landscape in this country for States to create corporations,
to prescribe their powers, and to define the rights that are acquired by
purchasing their shares.” Id. at 91. *
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lenged.120 If a state, a priori, has the legislative authority to
regulate the area of corporations, then all ancillary aspects of
corporation law, such as mergers and takeovers, are similarly ar-
eas subsumed within the competence of the state to regulate. The
CTS Court stated that “[nJo principle of corporation law and
practice is more firmly established than a State’s authority to
regulate domestic corporations . . . .”"121

To further emphasize the strong support given to the state regu-
lation of its chartered corporations, the CZS Court found that the
state has “an interest in promoting stable relationships among
parties involved in the corporations it charters, as well as in en-
suring that investors in such corporations have an effective voice
in corporate affairs.”122 The Court stated that it declined to
“second-guess the empirical judgments of lawmakers concerning
the utility of legislation”123 and found that the statute’s articula-
tion preserves for the shareholders ‘“an effective voice in corpo-
rate affairs,” 124

120. See Langevoort, supra note 18, at 106. Langevoort charges that in
avoiding the Pike test and in adopting the rationale in CTS, the Supreme Court
was actually proceeding on “artificial” grounds and abetting the perpetuation
of the charade staged by the State of Indiana in its assertion that the concern of
the state, as reflected in its legislation, was directed toward shareholders’
protection. Id. at 116-17. Langevoort faults the Court for not being candid and
not conceding that the state was motivated by the protectionist desire to retain
local employers, prevent plant closedowns, layoffs, and movement of jobs to
other states. Id, at 116-18.

121. CT7S, 481 U.S. at 89. The Court stated that “[s]o long as each State
regulates voting rights only in the corporations it has created, each corporation
will be subjected to the law of only one State.” Jd.

122. H. at 91.

123. Id. at 92 (quoting Kassel v. Consolidated Freightways Corp., 450
U.S. 662, 679 (1981) (Brennan, J., concurring)). Further, the Court noted that
the Constifution does not mandate that each state adhere to a specific economic
theory. Id. .

124. Id. at 91. The Court reasoned that the primary objective of the statute
is to protect the shareholders of Indiana corporations. Id. Specifically, when a
takeover is made, the statute provides that shareholders be given an
opportunity to decide whether a change in voting control would be beneficial.
Id. Since a change in management may significantly affect a shareholder’s
interest, the Court stated that it is ‘“the State’s role as overseer of corporate
governance fo offer this opportunity.” Id.

https://digitalcommons.tourolaw.edu/lawreview/vol8/iss2/4
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In Justice Scalia’s concurring opinion, he stated that the Court
was not an institution best suited to balance the benefits and bur-
dens of state regulation.125 Under this kind of analysis most state
anti-takeover legislation should pass muster as the pivotal synapse
is state incorporation.126

The question which remains unresolved, after the CTS analysis
of the Commerce Clause, is to what extent this “‘corporation
law” category will permit the state to enact legislation governing
corporations without offending interstate commerce? How far can
a state protect corporate interests without overstepping its consti-
tutional parameters and burdening interstate commerce? Only
Justice White, author of the plurality opinion in Mite Corp.,
wrote a dissenting opinion in CTS and concluded that the Indiana
statute imposed a direct restraint on interstate commerce.127 The
CTS Court ratified the perspective that the state’s role and
competence to regulate takeovers will not easily be challenged by
the courts.

New York’s Business Corporation Law section 912128 was

125. Id. at 95 (Scalia, J., concurring). According to Justice Scalia:

Nothing in the Constitution says that the protection of eatrenched

management is any less important a “putative local benefit” than the

protection of entrenched shareholders, and I do not know what qualifies

us to make that judgment — or the related judgment as to how effective

the present statute is in achieving one or the other objective — or the

ultimate (and most ineffable) judgment as to whether, given importance-
level x, and effectiveness-level y, the worth of the statute is

“outweighed” by impact-on-commerce Z.

H.

126. See id. at 95-96 (Scalia, J., concurring). Justice Scalia asserted that
“[a]s long as a State’s corporation law governs only its own corporations and
does mot discriminate against out-of-state interests, it should survive this
Court’s scrutiny under the Commerce Clause . . . ." Id.

127. Id. at 99-101 (White, J., dissenting). Justice White, along with
Justices Blackmun and Stevens, found that the effect of the Indiana Act was to
restrict the transfer of shares in an interstate market. Jd. at 100. Justice White
stated that “[t]he Commerce Clause was included in our Constitution by the
Framers to prevent the very type of economic protectionism Indiana’s Control
Share Acquisitions Chapter represents . . . .” Id. Accordingly, Justice White
concluded that the statute unconstitutionally conflicted with the Commerce
Clause. Id. at 101.

128. N.Y. Bus. Corp. Law § 912 (McKinney 1986 & Supp. 1992).
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drafted to avoid the constitutional pitfalls of earlier models held
unconstitutional by the courts.12? As such, the provisions of the
statute apply only to resident shareholders of domestic resident
corporations with significant assets within the state.130 Thus, the
New York statute that was passed into law prior to the CTS
decision and that may have been constitutional according to
earlier case law, would now certainly be sanctioned.

Four cases, since the enactment of section 912, have sought to
challenge the anti-takeover legislation.131 It is this author’s con-
tention that none of these cases, in any way, discusses possible
constitutional challenges based on the Supremacy or Commerce
Clauses of the United States Constitution. Although section 912
of the New York Business Corporation Law has been litigated in
the context of an anticipated takeover, the constitutional issues
were not central to the legal debate raised. These cases will be
discussed in chronological order.

In the first case,!32 argued before the United States District
Court, the Long Island Lighting Company (LILCQ), as part of its
twin motions for summary judgment and a preliminary injunc-
tion, sought to question that provision of the New York Long
Island Power Authority Act that exempted the Long Island Power
Authority (LIPA) from the terms of section 912.133 To impugn
the constitutional foundation of the legislation, an argument was
mounted based on the consequences of section 912 which,
LILCO asserted, would impact negatively on New York State’s
economy because of the reduced work force resulting from this

129. See supra notes 44-56 and accompanying text.

130. See N.Y. Bus, CORP. LAW § 912(a)(10) (McKinney 1986).

131. See Avon Products, Inc. v. Chartwell Assocs. L.P., 738 F. Supp. 686
(S.D.N.Y.), aff'd, 907 F.2d 322 (2d Cir. 1990); Salant Acquisition Corp. v.
Manhattan Indus., Inc., 682 F. Supp. 199 (S.D.N.Y. 1988); Long Island
Lighting Co. v. Cuomo, 666 F. Supp. 370 (N.D.N.Y. 1987), appeal
dismissed, 888 F.2d 230 (2d Cir. 1989); Bank of New York Co. v. Irving
Bank Corp., 142 Misc. 2d 145, 536 N.Y.S.2d 923 (Sup. Ct. New York
County 1988).

132. See long Island Lighting Co. v. Cuomo, 666 F. Supp. 370
(N.D.N.Y. 1987), appeal dismissed, 888 F.2d 230 (2d Cir. 1989).

133. Long Island Lighting, 666 F. Supp. at 408.
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legislation.134 The court categorically dismissed LILCO’s
argument.135 The reasoning of the decision in support of the
waiver was a juridical recognition of New York State’s legitimate
exercise of its police power prerogative.136 Therefore, the LIPA
exemption passed constitutional muster insofar as the substantive
. due process issues raised under the Fourteenth Amendment of the
United States Constitution.137 The court did not consider any
other constitutional law issues, such as preemption or the
Commerce Clause, which section 912 may have engendered.

In 1988, with only a few months between the decisions, two
distinct courts, one, a United States district court, and the other,
a New York State supreme court, separately considered the effect
.of New York’s anti-takeover mandate.138 In Salant Acquisition
Corp. v. Manharttan Industries, Inc., filed in federal court, the
plaintiffs sought to establish that section 912, because of its
“chilling effect,” could cause shareholders to doubt whether a
share tender “would serve any purpose,” and consequently,
inhibit the tender offer.139 The southern district found this
reasoning specious, the argument too speculative to necessitate
adjudication, and held that many factors other than the legislation
could cause the demise of a tender offer. 140

That same year, a New York State supreme court had the
occasion to entertain a motion by the Bank of New York, the
plaintiff, which sought to enjoin the Irving Bank Corporation
(IBC), the defendant, from enforcing a “flip-in” provision
adopted by the IBC board as part of its defensive plan to render

134. Id.

135. M.

136. Id. The court stated that “the legislature’s decision to exempt LIPA
from the requirements of § 912 was a legitimate exercise of the state’s police
power.” Id.

137. U.S. Const. amend. XIV, § 1 (No State shall make any law which
shall . . . deprive any person of life, liberty, or property, without due process
oflaw....").

138. See Salant Acquisition Corp. v. Manhattan Indus., Inc., 682 F. Supp.
199 (S.D.N.Y. 1988); Bank of New York Co. v. Irving Bank Corp., 142
Misc. 2d 145, 536 N.Y.S.2d 923 (Sup. Ct. New York County 1988).

139. Salant, 682 F. Supp. at 204.

140. Id.
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an acquisition of IBC shares prohibitive and unprofitable.14! In
this motion for a preliminary injunction, the plaintiff argued that
the IBC board should be directed to approve or waive rights
under section 912.142 No constitutional issues were raised in this
motion; instead, the plaintiff sought to compel enforcement of the
statutory provisions.143 In granting the preliminary injunction,
the court chose to defer judgment on a direction pursuant to the
section 912 provision, precisely because this was only a
preliminary hearing and not a complete factual hearing on the
issue of the directors’ exercise of their judgment.144

In the most recent challenge to section 912, the United States
District Court, Southern District of New York, was called upon
to adjudicate the constitutional validity of a defensive sharehold-
ers plan in Avon Products, Inc. v. Chartwell Associates L.P.145
As part of that quest, the shareholders asked for guidance
regarding the New York anti-takeover statute and a judicial ruling
to determine whether that mandate violated either the Supremacy
Clause or the Commerce Clause of the Constitution. 146 The Avon
case was the first to question section 912 for possible
constitutional law violations. However, when the action was
moved from the state to the federal court,147 the constitutional
issues were side-stepped, because in the district court the de-
fensive shareholder plan was invalidated on corporate law prov1-
sions alone and not on any constitutional law bases. 143

In conclusion, therefore, in each of these cases to which a sec-

141. Bank of New York, 142 Misc. 2d at 145-46, 536 N.Y.S.2d at 923,

142. Id.

143. Id. at 147-48, 536 N.Y.S.2d at 924-25.

144. Id. at 150, 536 N.Y.S.2d at 926.

145, See Avon Products, Inc. v. Chartwell Assocs. L.P., 738 F. Supp. 686
(S.D.N.Y.), aff'd, 907 F.2d 322 (2d Cir. 1990).

146. Id. at 688.

147. Initially, Avon commenced a suit in a New York State court seeking a
declaratory judgment that its plan was valid and that § 912 was constitutional.
.

148. The court concluded Avon’s plan violated § 501(c) of the Business
corporation Law because Avon created a discrimination between shares of
stock. Id. at 690-91. See also N.Y. Bus. COrRP. LAW § 501(c) (McKmney
1986 & Supp. 1992).
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tion 912 reference is made, a determination of its constitutional
law ramifications was not rendered. It should be noted that the
legal forum for each case was on the basis of a motion hearing
rather than a full hearing on the merits of the case. Could it be
that these courts proceeded on the assumption that any discussion
predicated on the constitutional question was premature? The
verdict on the constitutionality of section 912 has not been
rendered. At this juncture, any incipient judicial nibble is simply
not dispositive of any constitutional issue.

CONCLUSION

The New York legislation has been adopted and the courts have
ruled positively on state takeover legislation.l4? Yet, residual
questions linger about the desirability of state regulation of
takeover bids. Tensions remain between federal and state legisla-
tures, and the public has not been provided with a satisfactory
expression of accommodation of that tension. On the one hand,
the theme of the literature on law and economics emphasizes the
need for corporate control in national economic life.150 On the
other hand, state corporation law created bequests of a different
nature and its beneficiaries have, at times, been constituencies not
traditionally benefitted by the corporate law. Local markets and
economics have been propped up and socio-economic dislocation
spared.

The courts had, in case law prior to CTS, found nationwide se-
curities markets beyond the regulatory control of state law.151
The earlier case law discusses the Supremacy and the Commerce
Clauses of the Constitution and demonstrates how that document
allocates governance of these matters between the federal and
state levels respectively and assigns roles to each segment in the
national economy.!52 States could not pursue local protectionist
policies. Such a parochial economic weltanschauung was to be

149. For a discussion of various state anti-takeover statutes see Bamonte,
supra note 8; Grippo, supra note 10.

150. See supra notes 7-12 and accompanying text.

151. See supra notes 22-23 and accompanying text.

152. Id.
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submerged for the benefit of the national whole. The Court, in a
change-of-heart position in CTS, tipped the scale significantly in
favor of states’ regulation of the market for corporate control.153
The CTS Court justified its newer formula by ceding to the states
the absolute right to regulate corporations chartered by that
state.154 Through its nexus of incorporation, states acquired the
immutable right to regulate the corporation and all aspects of
governance for that corporate entity.155 The CTS Court restricted
the use of the Constitution as a vehicle for the protection of the
market for corporate control. But, that Court chose to overlook
the protectionist attributes of the state legislation which contra-
dicts the Constitution’s careful division of federal and state bal-
ances and chose instead to ratify the state’s competence in this
sphere. Yet, the controversy remains unsettled as to which role
the states should have allocated to it and what the federal gov-
ernment should appropriate to itself in the entire takeover con-
text. As its legacy, CTS has left many unanswered and still-to-be
debated policy issues which the New York legislation cannot
begin to answer.

153. See CTS Corp. v. Dynamics Corp. of America, 481 U.S. 69, 87-94
(1987).

154. Id. at 91-93. The Court stressed that states have an interest in
protecting the parties involved in its corporations and in ensuring that investors
have an effective voice in corporate affairs. 4. at 91.

155. See id. at 93-94. In dismissing Dynamics’ argument, the Court stated
that “fw]e reject the contention that Indiana has no interest in providing for the
shareholders of its corporations the voting autonomy granted by this Act.” Id.
at 93 (emphasis added).
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