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Kaufman: Discrimination Cases

DISCRIMINATION CASES
IN THE SUPREME COURT’S 1997 TERM

Eileen R. Kaufman*

Hon. Leon D. Lazer:

Our next speaker is the Vice-Dean of Touro and an expert in the
area of sexual harassment and discrimination in general. She has
lectured on these subjects numerous times before various groups
including the Supreme Court Justices Association. She is also a
reporter for the Pattern Jury Instruction Committee, and she is a
first class lawyer, and, as you are going to hear in a moment, she is
a first class speaker. Dean Kaufman.

Dean Eileen Kaufman:

Thank you, Leon. The Supreme Court decided a record number
of discrimination cases last term; four dealing with sexual
harassment, two with disability discrimination, and the last with
discrimination based on gender but within an immigration context.
My focus today will be on the sexual harassment cases because,
undoubtedly, they were among the most important decisions of the
term.

The fact that the court decided four sexual harassment cases in
one term is truly astounding given the fact that this has been an
area of law not known for high court guidance. To the delight of
all parties concerned with the enforcement of sexual harassment
laws, and I include women’s rights groups, chambers of
commerce, the practicing bar, and the federal bench itself, these
cases resolved a “bewildering array” of lower court opinions. The
decisions eliminated considerable confusion on a number of issues,
such as whether same sex sexual harassment is cognizable under
Title VII,' and under what circumstances an employer can be liable

* Vice Dean and Professor of Law, Touro College Jacob D. Fuchsberg Law
Center. B.A., Skidmore College, 1970; J.D., New York University, 1975;
L.LM.,, New York University, 1992. In addition to serving as Vice Dean and
Professor of Law at Touro Law Center, Dean Kaufman has been a Managing
Attorney at Westchester Legal Services, Inc. and serves on the New York State
Bar Association President’s Committee on Access to Justice, and is a Reporter
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for sexual harassment practiced by a supervisor, or a school district
for harassment by a teacher.

In the first case, Oncale v. Sundowner Offshore Services,? the
Court held that Title VII does indeed encompass same sex sexual
harassment. The plaintiff, Joseph Oncale, worked for Sundowner
as a roustabout on an oil platform.> He was a member of an eight-
man crew, some of whom had supervisory authority over him.*
Those supervisors forcibly subjected him to sex-related,
humiliating actions, including physically assaulting him in a sexual
way and threatening him with rape.” The Supreme Court opinion
spares us the precise and rather gory details “in the interest of
brevity and dignity,” although the Court of Appeals opinion
describes, among other things, a forcible sodomy incident
involving a bar of soap.°

Plaintiff complained about this conduct to a supervisor who
failed to respond.” Oncale then quit and requested that his pink
slip note that he “voluntarily left due to sexual harassment and
verbal abuse.”® Both the district court and the Fifth Circuit
concluded he had no cause of action because Title VII does not
encompass same sex sexual harassment.” The Supreme Court
reversed, in a short, unanimous decision, analogizing to racial
discrimination, where the Court rejects any presumption that an

for the New York Pattern Jury Instructions. She has published primarily in the
area of civil rights law.

! Title VII of Civil Rights Act of 1964 (42 U.S.C. § 2000e-2(a)(1) provides, in
relevant part, that “[I]t shall be an unlawful employment practice for an
employer . . . to discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment, because of such
individual’s . ..sex....”

2 118 S. Ct. 998 (1998) [hereinafter Oncale ).

* Id. at 1000.

*Id. at 1001.

‘.

¢ Oncale v. Sundowner Offshore Svcs., Inc., 83 F.3d 118, 118-19 (5th Cir.
1996) [hereinafter Oncale II].

" Oncale I, supra note 2, at 1001.

81d.

° Oncale v. Sundowner Offshore Svcs., Inc., 1995 U.S. Dist. LEXIS 4119;
Oncale v. Sundowner Offshore Svcs., Inc., 83 F.3d 118 (1996). The Fifth
Circuit cited as binding Garcia v. EIf Atochem North America, 28 F.3d 446,
451-52 (5th Cir. 1994).
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employer will not discriminate against members of his or her own
race.'’ The Court said, “nothing in Title VII necessarily bars a
claim of discrimination because of sex merely because the plaintiff
and the defendant are of the same sex.”!!

Further, in a very important clarification, the Court stated that
“harassing conduct need not be motivated by sexual desire to
support an inference of discrimination on the basis of sex.”'? So,
for example, conduct that signifies a general hostility to women in
the workplace would be actionable harassment. The conduct does
not have to be related to sexual desire.

In response to the concern that this decision will convert Title VII
into a general civility code for the American workplace, the Court
emphasized that the statute prohibits only that behavior that is so
objectively offensive as to alter the conditions of the victim’s
employment.w Quoting from Harris v. Forklift Systems, Inc.,"
and Meritor Savings Bank, FB v. Vinson,' the Court’s previous
two forays into the world of sexual harassment, the Court
reiterated that conduct that is not severe or pervasive enough to
create an objectively hostile or abusive work environment
(environment that a reasonable person would find hostile or
abusive), is beyond Title VII’s purview. '

In Harris, which we discussed at this conference a few years
ago,"” the Court adopted a standard that has both a subjective and
objective component: subjective in that the actual victim must
perceive and experience the environment to be hostile and
objective in that it has to be offensive to a reasonable person in the

1% Oncale I, supra note 1 (citing Castaneda v. Partida, 430 U.S. 482, 499
(1977)).

"1 1d. at 1002.

2

B Id.

¥ 51 U.S. 17, 21 (1993) (holding that to be actionable as an “abusive work
environment,” harassing conduct need not affect the claimant’s psychological
well being or cause the claimant to suffer injury).

15 477 U.S. 57, 64 (1986) (noting that the correct inquiry on the issue of sexual
harassment was whether sexual advances were unwelcome, not whether
employee’s participation in them was voluntary). The first sexual harassment
case to reach the United States Supreme Court was Meritor. Id.

16 Oncale I, supra note 2, at 1003.

17 Eileen Kaufman, Employment Discrimination: Recent Developments in the
Supreme Court, 11 TOURO L. REV. 465, 468-471 (1995).
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plaintiff’s position.'® Thus, the statute does not reach what Justice
Scalia refers to as “genuine but innocuous differences in the ways
men and women routinely interact with members of the same sex
and of the opposite sex,”" nor does it reach ordinary socializing in
the workplace such as, male-on-male horseplay or intersexual
flirtation, nor does it require asexuality or androgyny in the
workplace.?

The Court reaffirmed in this decision that the objective severity
of the harassment must be judged “from the perspective of a
reasonable person in the plaintiff’s position” and with common
sense and an appropriate sensitivity to social context.?* What does
that mean? The Court uses the following illustration:

[a] professional football player’s working environment is

not severely or pervasively abusive if the coach smacks
him on the buttocks as he heads onto the field, but the
same behavior would reasonably be experienced as
abusive by the coach’s secretary, be that secretary male or
female, back at the office.”?

While this decision certainly clarifies the issue by rejecting not
only those cases holding that same sex harassment is never
cognizable under Title VII, but also those cases requiring the
plaintiff to prove that the harasser is homosexual and motivated in
his behavior by sexual desire, the decision, nevertheless, injects a
new uncertainty into the area.

Let me explain what I mean. In his decision, Justice Scalia
repeatedly emphasized that Title VII proscribes discrimination.” It
is a difference in treatment, discrimination, that is at the heart of
Title VII. Justice Scalia commented that the critical issue is
whether members of one sex are exposed to disadvantageous terms
or conditions of employment to which members of the other sex

'8 Harris, supra note 14, at 21.
1 Oncale I, supra note 2, at 1003.
2% Oncale I at 1003.

2.

2.

2 Id. at 1001,1002 (stating for example, “Title VII’s prohibition of
discrimination ‘because of ... sex,”” and “Title VII . .. is directed only at

2%

‘discrimination . . . because of . . . sex.
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are not exposed.” The plaintiff must always prove that the conduct
at issue was “not merely tinged with offensive sexual connotations
but actually constituted sexual ‘discrimination’ . .. because of . . .
sex.””

The question raised by that language is what about the equal
opportunity harasser, the employer who creates a hostile
environment for both men and women, or the employer who offers
job advancement to both males and females in exchange for sexual
favors. Does this decision mean that such conduct would not be
encompassed under Title VII? While that does not seem consistent
with the statutory objectives, a literal reading of Justice Scalia’s
opinion does raise the question.

The next pair of cases, which were decided on the last day of the
term, were probably the two most important sexual harassment
cases of the term. The Court resolved an issue that had generated
considerable confusion in lower courts, the issue of employer
liability. Under what circumstances will an employer be liable for
sexual harassment practiced by a supervisor? In Burlington
Industries, Inc. v. Ellerth®® and Faragher v. City of Boca Raton,”’
the Court laid out a definitive and detailed rule for resolving these
issues and, in doing so, brought some needed coherence to what
had been a previously muddled area of law.

The plaintiff in Burlington Industries, Kimberly Ellerth, was a
saleswoman who was subjected to constant sexual harassment by
her supervisor, a middle-level manager.”® The supervisor
repeatedly made comments about her body, told her to loosen up,
and said, “You know Kim, I could make your life very hard or
very easy at Burlington.”” When she was being considered for
promotion he again said to her she was not loose enough and he
then rubbed her knee.3® She received the promotion, but was told
by her supervisor-that “you’re going to be out there with men that
work in factories and they certainly like women with pretty butts

2 Id. (citing Harris, supra at 25, 126 L.Ed.2d 295, 114 S. Ct. 367 (Ginsburg,
J., concurring).

5 Id. at 1003.

%118 S. Ct. 2257 (1998) (hereinafter Burlington).

#7118 S. Ct. 2275 (1998).

28 Burlington, supra, note 26, at 2262.

®rd

0.
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standard.”'®  The dissent relied in part on Department of
Education regulations that provide for vicarious liability when the
teacher was aided in accomplishing the harassment bgl virtue of the
teacher’s position of authority within the institution.'**

The dissent argued that imposing vicarious liability makes sense
because it serves to induce the school district to adopt and enforce
practices to prevent this kind of behavior, and that the rule adopted
by the majority does exactly the opposite. By requiring actual
notice, the majority rule creates a negative incentive for school
boards that can claim immunity by insulating themselves from
knowledge about the conduct.'® If the person with the authority to
correct the situation puts a wall around himself or herself and
exhibits a demeanor of “I don’t want to know,” then the school
will never have actual notice.” Even if every teacher in the
district knew about the harassing behavior, the district would not
be liable because teachers do not have the authority to institute
corrective measures on the district’s behalf, and thus their actual
knowledge would not count.

Justice Ginsburg wrote a short dissent indicating that she would
offer the school district the opportunity to assert an affirmative
defense similar to the one announced in Burlington.'*’

Interestingly, the Supreme Court announced that it would hear
another Title IX case this term. The case is Davis v. Monroe
County Board of Education,'® which raises the question whether a
school district can be liable when a teacher fails to intervene after
being told that one student was sexually harassing another.'”’ In
Davis, the Eleventh Circuit dismissed the Title IX action against
the school district, finding that Title IX does not encompass claims
of sexual harassment of one student by another.'®® Given the
decision of Gebser, where the Court declined to impose liability on

123 14, at 2005 (Stevens, J., dissenting).

124 14 at 2004 (citing Dept. of Education, Office for Civil Rights, Sexual
Harassment Guidance: Harassment of Students by School Employees, Other
Stftzcsients, or Third Parties, 62 FED. REG. 12034, 12039 (1997)).

Id.

126 Id.

127 1d. at 2007 (Ginsburg, J., dissenting).

128 119 S. Ct. 29 (1998).

129 Id

130 120 F.3d 1390 (11th Cir. 1997).

https://digitalcommons.tourolaw.edu/lawreview/vol15/iss3/5
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a school district for a teacher’s intentional misconduct, I think it
unlikely that the Court will impose liability on the district for a
teacher’s negligence, at least absent actual notice and deliberate
indifference.

There were two disability discrimination cases last term which I
will address briefly. The first was Pennsylvania Department of
Corrections v. Yeskey.! This case raised the question whether
Title II of the Americans with Disabilities Act (ADA),'*? covers
inmates in state prisons. The plaintiff was sentenced to serve 18-
36 months in a state correctional facility, but the judge offered
Yeskey an option of choosing instead to go to a “motivational boot
camp” for first time offenders.”® If he did and successfully
completed that program, he would be eligible for parole in just six
months, but Yeskey was refused admission to the boot camp
because his medical history showed he suffered from
hypertension.”** He brought suit under the ADA claiming that his
exclusion from the boot camp constituted unlawful discrimination
on the basis of disability. The District Court dismissed the suit,
finding that the ADA is not applicable to inmates in state
prisons.'** The Third Circuit reversed."*®

In a short, unanimous and straightforward decision, Justice Scalia
concluded that the statutory language is unambiguous and plainly
covers state institutions, with no exception for state prisons.'*’ The
statute provides that “no qualified individual with a disability shall,
by reason of such disability, be excluded from participation in or
be denied the benefits of the services, programs, or activities of a

131 118 S. Ct. 1952 (1998) (hereinafter Yeskey).

132 42 U.S.C. § 1213 et seq. Title II provides that:
Subject to the provisions of this subchapter, no qualified individual
with a disability shall, by reason of such disability, be excluded from
participation in or be denied the benefits of the services, programs or
activities of a public entity, or be subjected to discrimination by any
such entity. 42 U.S. C. § 12132,

133 Yeskey, supra note 130, at 1954.

134 I d

135 Id:

136 118 F.3d 168 (3rd Cir. 1997).

137 yeskey, supra note 130, at 1954 (finding that “state prisons fall squarely
within the statutory definition of ‘public entity’, which includes ‘any
department, agency, special purpose district, or other instrumentality of a State
or States or local government’” as cited in 42 U.S.C. § 12131(1)(B).

Published by Digital Commons @ Touro Law Center, 1999
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public entity.”’®® Justice Scalia rejected the state’s somewhat
unusual argument that state prisons do not provide prisoners with
the benefits of programs, services or activities."*® To the contrary,
he said, “modern prisons provide inmates with many recreational
activities, medical services, and educational and vocational
programs, all of which, at least theoretically, benefit the
prisoners.”'*® He also rejected the argument that the ADA requires
voluntary participation in these services and programs, noting that
the statute does not require voluntariness and, even if it did,
participation in this boot camp is indeed voluntary.'*!

Significantly, the Court rejected as irrelevant the state’s argument
that Congress never envisioned that the ADA would apply to
prisoners.'*  Justice Scalia said “the fact that a statute can be
applied in situations not expressly anticipated by Congress does
not demonstrate ambiguity. It demonstrates breadth.”'*?
Similarly, there is no reason to apply the doctrine of constitutional
doubt, which requires an interpretation that avoids grave and
doubtful constitutional questions, because that doctrine only
applies where a statute is capable of multiple meanings.

One question left unresolved by the Court is whether application
of the ADA to state prisons is a constitutional exercise of
Congress’ power under either the Commerce Clause or Section
Five of the Fourteenth Amendment. Because that issue was not
raised in the District Court or the Court of Appeals, the Supreme
Court declined to consider it.'*

The second disability case of the term is a far lengthier opinion
with as much medicine in it as law. Bragdon v. Abbots'® is a case
brought by a woman with asymptomatic HIV whose dentist
refused to fill a cavity of hers in his office, instead requiring that
the procedure be done in a hospital.'*®

13842 US.C. § 12132. Seenote 131, supra.

139 Yeskey, supra note 130, at 1955.

140 Id

141 [d.

142 Id

3 Id. (citing Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 499 (1985)).
144 Id. at 1956.

15 118 S. Ct. 2196 (1998) (hereinafter Bragdon).

148 1d. at 2201.

https://digitalcommons.tourolaw.edu/lawreview/vol15/iss3/5
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Abbott brought suit under state law'’ and Section 302 of the
ADA,*® alleging discrimination on the basis of her disability.'*’
Section 302 prohibits exclusion from a public accommodation on
the basis of a disability, and it specifically defines “public
accommodation” as including “the professional office of a health
care provider.”*®® The statute, however, provides an exception
where “the individual poses a direct threat to the health or safety of
others.”™! The two issues in the case are whether asymptomatic
HIV is a disability within the meaning of the statute, and whether
the treatment of the plaintiff in the dentist’s office would have
posed a direct threat to the health or safety of the dentist or nurses
on his staff. The District Court ruled in favor of the plaintiff and
the First Circuit affirmed.’”* The Supreme Court agreed that
asymptomatic HIV is a disability within the meaning of the statute
because it is a physical impairment and it substantially limits a
major life activity.'® The Court was not troubled by the fact that
in plaintiff’s case the disease had not progressed to the
symptomatic phase. “In light of the immediacy with which the
virus begins to damage the infected person’s white blood cells and
the severity of the disease, we hold it is an impairment from the
moment of infection.”’** HIV causes abnormalities in a person’s
blood and the infected person’s white cell count continues to drop.
Thus, “HIV must be regarded as a physiological disorder, with a
constant and detrimental effect on the infected person’s hemic and
lymphatic systems from the moment of infection. HIV infection

147 Id. at 2201. The state law provisions were not before the Court.

8 Americans with Disabilities Act § 302, 42 US.C. § 12182(a) provides
“No individual shall be discriminated against on the basis of disability in the full
and equal enjoyment of the goods, services, facilities, privileges, advantages, or
accommodations of any place of public accommodation by any person who . ..
operates a place of public accommodation.”

149 912 F. Supp. 580, 585-87 (D. Me. 1996), aff’d, 107 F.3d 934 (1st Cir.
1997).

150 The term “public accommodation” is defined to include the “professional
office of a health care provider at 42 U.S.C. § 12181(7)(F).

Bl 42 US.C.§ 12182(b)(3).

12 912 F. Supp. 580, 585-87 (D. Me. 1996), aff’d, 107 F.3d 934 (1st Cir.
1997).

13 Bragdon, supra note 144, at 2207.

' Id. at 2204.

Published by Digital Commons @ Touro Law Center, 1999

21



Touro Law Review, Vol. 15 [1999], No. 3, Art. 5

956 TOURO LAW REVIEW [Vol 15

satisfies the statutory and regulatory definition of a physical
impairment at every stage of the disease.”!>

The Court then went on to consider whether the impairment
affects a major life activity, as required by the statute. The opinion
becomes quite interesting at this point. The major life activity that
the plaintiff said was limited by her HIV status was
reproduction.'”® The Court noted that other plaintiffs would have
pointed to other major life activities as being affected and impaired
or substantially limited by HIV, but since Abbott only identified
reproduction, the Court limited itself to whether reproduction is
indeed a major life activity.””’ The Court had little trouble
concluding that reproduction “falls well within the phrase ‘major
life activity’” because “reproduction and the sexual dynamics
surrounding it are central to the life process itself”!*® In so
concluding, the Court rejected the argument that Congress
intended the ADA only to cover life activities that have a public,
economic, or daily dimension.'*’

Having found that reproduction is a major life activity, the Court
addresses the question of whether Abbott’s HIV status
substantially limits that activity.'®® Relying on medical literature,
the Court concludes that it does in two different ways. First, a
woman with HIV who attempts to conceive a child imposes a risk
on the man with whom she is having sex of transmission of the
HIV disease.'®! Second, a woman who conceives a child is
imposing a threat of transmitting the disease to her own child
during gestation and childbirth."®  Although conception and
childbirth are not impossible for an individual with HIV, the ADA
does not require absolute impossibility to perform a major life
activity, only a substantial limitation of that activity. Thus, the
Court concludes that asymptomatic HIV does constitute a
disability within the meaning of the statute because it is a physical

155 [d
156 Id.
57 Id. at 2205.
158 Id.
59 1d.
160 7d. at 2206.
.
' 1d.

https://digitalcommons.tourolaw.edu/lawreview/vol15/iss3/5
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impairment that does substantially limit reproduction, a major life
activity.

Having determined that plaintiff suffered from a disability, the
Court still had to determine whether that impairment posed a direct
threat to the health or safety of others, specifically the dentist.'®
The Court said that the assessment has to be determined
objectively.®* Thus, a good faith belief by the dentist that the
impairment posed a risk would not relieve the doctor of liability if
that belief were not objectively reasonable.'®® In determining the
reasonableness of the defendant’s action, the views of public health
authorities such as the United States Public Health Service and
National Institute of Health should be given special weight and
authority, although if a health care professional disagrees with the
prevailing medical consensus, he or she may refute it by citing a
credible scientific basis for deviating from the accepted norm.'®®
Ultimately, the Court concluded that on the record, it could not
determine whether the First Circuit had sufficient evidence to
conclude as a matter of law that plaintiff’s impairment did not pose
a risk, and the case was remanded for further consideration of that
issue.!®

In an interesting dissenting opinion, Justice Rehnquist, joined by
Justices Scalia, Thomas, and O’Connor, takes issue with the
conclusion that reproduction is a major life activity, equating it
instead with decisions such as who to marry, where to live and
how to earn one’s living.'® These are important decisions but not
repetitively performed nor essential in the day to day existence of a
normally functioning individual. The dissent also disagrees with
the conclusion that asymptomatic HIV substantially limits
reproduction, because a person infected with HIV still can engage
in sexual intercourse and give birth to a child. The fact that an
individual infected with HIV might not engage in those activities is
treated by the dissent as a voluntary choice, not a substantial
limitation imposed by the impairment. Further, because a claim of

163 1d. at 2209-10.

184 1d. at 2210.

165 Id.

165 1d. at 2211.

167 1d. at 2212.

168 1d. at 2214-15 (Rehnquist, J., dissenting).

Published by Digital Commons @ Touro Law Center, 1999
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disability must be evaluated on a particularized basis, in terms of
how the impairment is affecting this individual, the dissent would
require the plaintiff to demonstrate that, were it not for her HIV
status, she would have attempted reproduction. In other words, the
dissent would require plaintiff to prove that her plan, before she
was diagnosed, was to have children.'®

The final case of the term presents a completely different genre
of discrimination. Miller v. Albright'™ is not a statutory case,
rather it raises an equal protection claim that challenges a
distinction contained in Section 309 of the Immigration and
Naturalization Act'' that treats out of wedlock children of citizen
mothers differently from out of wedlock children of citizen fathers.
Pursuant to the statute, a child of a citizen mother is treated as a
citizen at birth, whereas a child of a citizen father is not.!”

The plaintiff in Miller was born in the Philippines.'” Her mother
was a Filipino national and her father was an American citizen,
who served in the United States Air Force and was stationed in the
Philippines at the time of the child’s conception.'"™ The mother
and father were never married and indeed there is no evidence that
the father had any contact with the child at all, returning after his
tour of duty to the United States.'”” Many years after the child’s
birth, the father commenced a paternity proceeding, which resulted

19 Id. at 2216.
170118 S. Ct. 1428 (1998).
! Immigration and Naturalization Act, § 309(a)(4), 66 Stat. 238, amended by
8 U.S.C. § 1409(a)(4) (1986). This section provides in pertinent part:
(a) The provisions . . . of section 1401 of this title, and of paragraph (2)
of section 1408 of this title, shall apply as of the date of birth to a person
born out of wedlock if--
(4) while the person is under the age of 18 years--
(A) the person is legitimated under the law of the person's residence or
domicile,
(B) the father acknowledges patemnity of the person in writing under
oath, or
(C) the patemity of the person is established by adjudication of a
competent court. Id.
172 Id.
13 Miller v. Albright, 118 S. Ct. 1428, 1432 (1998). Miller was born on June
20, 1970. Id.
' Id. at 1432-33.
175 Id.

https://digitalcommons.tourolaw.edu/lawreview/vol15/iss3/5

24



Kaufman: Discrimination Cases

1999 DISCRIMINATION CASES 959

in a decree declaring him to be the father. When the child
applied for citizenship, she was denied on the ground that the
Immigration and Naturalization Act (hereinafter “INA”) “requires
that a child born out of wedlock be legitimized before age eighteen
in order to acquire U.S. citizenship.”'” Since the paternity
proceeding was brought after the plaintiff turned eighteen, the
statutory requirements had not been satisfied.'”

The father and child brought suit, claiming that the INA’s
different treatment of citizen mothers and citizen fathers violated
the equal protection guarantee of the due process clause of the
Fifth Amendment."” Pursuant to the statutory scheme, four
requirements must be satisfied in order for a child of a citizen
father and an alien mother to obtain citizenship—1) the blood
relationship between the child and the father must be established
by clear and convincing evidence, 2) the father had the nationality
of the United States at the time of the child’s birth, 3) the father
has agreed in writing to provide financial support for the child until
age eighteen and 4) while the child is under the age of eighteen, the
child is legitimated, or the father acknowledges paternity in writing
under oath, or the child’s paternity is adjudicated by a court.'™
Because Immigration and Naturalization Services’ (hereinafter
INS) rejection of plaintiff’s claim for citizenship was based solely
on her failure to satisfy the fourth requirement, that became the
only issue on appeal--whether the requirement that children bom
out of wedlock to citizen fathers, but not citizen mothers, must
obtain formal proof of paternity before age eighteen violates the
Fifth Amendment.™

16 Id. at 1433. In 1992, the father filed a petition in a Texas court to establish
his paternity. Id. The court found him to be the “biological and legal father of
Lorelyn Panero Miller.” Id.

7 I1d. (citing § 309(a)(4) INA as applicable to § 301(g) INA in regard to the
statutory basis for acquiring citizenship).

178 14, “Without such legitimization before age eighteen, there is no legally
recognized relationship under the INA and the child acquires no rights of
citizenship through an American citizen parent.” /d. (further citation omitted).

179 J.S. CONST., amend V. The Due Process Clause provides in pertinent part:
“No person shall . . . be deprived of life, liberty, or property without due process
oflaw....” Id.

1808 1U.S.C. § 1409(a).

181 Miller, 118 S. Ct. at 1436.
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This case produced five different opinions. In total, six judges
rejected plaintiff’s claim, although for very different reasons, and
three justices found an equal protection violation. Since the topic
for today is discrimination, I will leave for another day any
discussion of the thorny jurisdictional issues raised in these
opinions and focus exclusively on the equal protection analysis.

One issue that divided the justices is the standard that should be
used in evaluating the equal protection claim. The answer to this
question arguably depends on whose claim we are evaluating--the
father’s claim or the child’s claim. Justices Stevens and Rehnquist
applied mid-level scrutiny to both claims: the child’s claim seeking
to have her citizenship confirmed by the court, and her father’s
claim that citizen fathers should have the same right to transmit
citizenship as citizen mothers.” Mid-level scrutiny, of course,
requires that the statutory distinction be substantially related to an
important government objective. Justices O’Connor and Kennedy,
concurring in the judgment, rejected the father’s claim on standing
grounds and applied only rational basis review to the child’s claim
because, in their view, the challenged statute does not draw a
distinction based on the gender of the child so the child has not
suffered from gender based discrimination." Under the rational
basis test, they have no trouble upholding the statute although they
indicate that it could not withstand mid-level review. The
dissenting Justices, Ginsburg, Souter, and Breyer, applied mid-
level scrutiny to both the father and child’s claim and found that
the statutory classification could not withstand this heightened
review.'®

The decision for the Court, I suppose, is represented in Justice
Stevens’ opinion, although it is only joined by the Chief Justice,
which concludes that the classification survives mid level
scrutiny.” Ensuring reliable proof of a biological relationship
between the potential citizen and its citizen parent constitutes an
important governmental objective and that objective is served by
requiring proof of paternity where the citizen parent is the father.'®

182 1d. at 1439-42.

183 Id. at 1442 (O’Connor, J., concurring).
184 Id.

185 Id. at 1442

136 14, at 1439.
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Where the citizen parent is the mother, the blood relationship is
immediately obvious, so additional steps are not necessary. '’

In addition to establishing proof of a biological relationship, the
statutory distinction effectively serves two other important
objectives, according to the Court."® First is the interest in
encouraging the development of a healthy relationship between the
citizen parent and the child and the second is the related interest in
fostering ties between the foreign bom child and the United
States.”™ Congress could well have been concerned about the
phenomenon of American servicemen fathering children abroad,
and then returning to this country, sometimes not even knowing
that a child had been born. It was surely reasonable, the Court
concludes, for Congress to “condition the award of citizenship to
such children on an act that demonstrates, at a minimum, the
possibility that those who become citizens will develop ties with
this country—a requirement that performs a meaningful purpose
for citizen fathers but normally would be superfluous for citizen
mothers.”" .

In addition to finding that important governmental objectives
support the additional requirements imposed on children of citizen
fathers, the Court further concluded that the means used in the
statute are well tailored to serve these objectives.

Many of you may remember a 1983 New York immigration case
involving a substantially similar classification, Lehr v. Robinson,'
that the Court said fully supports its conclusion in Miller.'? In
Lehr, the Court upheld a New York law that also distinguished
between unmarried fathers and unmarried mothers.”” Lehr
involved the rights of a parent to receive notification of an
adoption and to veto the adoption. Like the statute at issue in this
case, the New York law granted those rights to unmarried fathers
only if a formal act establishing paternity had been taken. The

187 Id.

188 Id.

189 Id.

190 Id.

191 463 U.S. 248 (1983)

192 Miller, 118 S. Ct. at 1440.
193 [ ehr, 463 U.S. at 264.
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Court concluded that the equal protection argument was even less
persuasive in the current case than in Lehr.”

Justices Ginsburg, Souter, and Breyer dissented. I particularly
recommend Justice Ginsburg’s dissent to you because it contains a
fascinating historical account of how our immigration laws have
discriminated against women over centuries.'”® While the case at
bar challenges a classification that seemingly burdens men, our
immigration laws historically have done just the opposite—laws on
the transmission of citizenship from parent to child starkly
discriminated against citizen mothers, not citizen fathers. For
example, statutes enacted in 1790, 1795, and 1802 all provided that
a child born abroad could only gain citizenship when the father
was a citizen. Thus, women were unable to transmit their
citizenship to their children born abroad.

Justice Breyer’s dissenting opinion argues forcefully that mid-
level scrutiny is the appropriate standard and that the classification
at issue fails the test because it relies on overbroad generalizations
that mothers are significantly more likely than fathers to care for
their children or to develop relationships with their children.'
Justice Breyer illustrates that with a number of examples, including
one where he hypothesizes a family consisting of an American
mother and a foreign father. The child is conceived and born
abroad and then the mother returns to the United States leaving the
father to raise the child. Why should not this mother be required to
fulfill the statutory requirements currently imposed only on citizen
fathers? Justice Breyer notes that this example “suggests how
arbitrary the statute’s gender-based distinction is once one
abandons the generalization that mothers, not fathers, will act as
caretaker parents.”"”’

Justice Breyer had no trouble agreeing with Justice Stevens that
there are important objectives sought to be served by the
classification—ensuring reliable proof of a biological relationship
and encouraging ties between the parent and child, and between
the child and the United States.'”® He disagrees, however, when it

194 Miller, 118 S. Ct. at 1440,

95 Id. at 1450-52 (Ginsburg, J., dissenting).
196 1d. at 1455-56 (Breyer, J., dissenting).
7 Id. at 1461 (Breyer, I., dissenting).

198 Id. at 1456 (Breyer, J., dissenting).
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comes to determining whether or not the statutory classification
substantially furthers those objectives.'” He concludes that they
do not and that in fact the relationship between the statutory
requirements and the stated objectives is one of total misfit.”*

Let me end, since we are in baseball playoff season, with a
scorecard. From the plaintiff’s point of view, it is five to two. Out
of seven discrimination cases, it looks like a clear victory for
discrimination plaintiffs in five cases, the three Title VII cases and
the two disability discrimination cases, verses two wins for the
defendant, the Title IX case and the immigration case. I hope the
Yankees do as well. Thank you.

19 Id. at 1463 (Breyer, J., dissenting)
1.
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