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STRINGFELLOWS

who burned his draft card."' The Court articulated a four-part test
which a government seeking to regulate the "nonspeech" element
of certain conduct must pass in order to justify incidental
limitations on the "speech" portion of the given conduct.' The
O'Brien test held:

that government regulations will be sufficiently justified if:
(1) they are within the constitutional power of the
government; (2) they further an important or substantial
governmental interest; (3) the governmental interest is
unrelated to the suppression of free expression; and (4) the
incidental restriction on alleged First Amendment freedoms
is no greater than is essential to further the substantial
interest.

33

With protection of symbolic expression settled in O'Brien, the
Court has had the opportunity to apply that protection to topless
and nude dancing. Unlike adult books or films, topless or nude
dancing is a type of expressive conduct that contains both speech
and nonspeech elements." The holding in Barnes v. Glen

131 Id. at 376-77.
132 Id. at 377.
133 Id.
"3 See Barnes v. Glen Theater, Inc., 501 U.S. 560 (1991). Barnes is a

complex plurality decision regarding a state-wide ban on public nudity. Id.
Eight of nine Justices found nude dancing to be constitutionally protected
speech, but four Justices held that it was only a minimally protected form of
expression. Id. Only three Justices joined Chief Justice Rehnquist, who wrote
the opinion, in holding that enforcement of morality is a proper substantial
government interest under O'Brien for banning nudity. Id. at 561-63. Justice
Souter concurred in the judgment, but based his holding on the legitimacy of
negative secondary effects as a basis for incidentally restricting free
expression. Id. at 580-82 (Souter, J., concurring). Upholding the state ban on
nudity, the plurality held that the ban did not target speech, as all public nudity
was banned, and was justifiably incidental to protected nude dancing because
dancers could continue to convey their erotic message while wearing pasties
and g-strings. Id. at 560-61. Furthermore, Justice Souter was careful to
distinguish the evil sought to be eliminated as "prostitution, sexual assault and
other criminal activity," not "nudity" itself. Id. at 571, 583 (Souter, J.,
concurring).
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Theater, Inc.,'" while dangerous precedent for enacting bans on
public nudity, is significant because eight of nine Justices held
nude dancing to be a protected form of free expression. The Court
has repeatedly held that, like adult books and films, topless and
nude dancing are types of expression that must be afforded at least
a minimum of First Amendment protection.136

Certain types of conduct relevant to adult uses are not protected
by the First Amendment. Recreational dancing, because it lacks a
communicative element between audience and performer, is not a
protected form of speech when performed for exercise or personal
pleasure.'37 Therefore, recreational dancing may be proscribed by
a zoning ordinance. 38  Similarly, the First Amendment does not
protect a patron's right to touch or tip a topless dancer or an
employee's right to wear revealing clothing, or work in the nude. 39

Obscenity is not protected under the First Amendment, but has
been defined by state legislation and the courts apply to a narrow
range of materials.' 4

B. State Constitutional Protection

I3 ld. The plurality in Barnes upheld a state public nudity ban which, the
court held, was valid with respect to nude dancing because that type of
expression is at the outer limits of First Amendment protection, and, under
O'Brien, the substantial government interest justified the incidental burden on
free expression. Id. at 561-63. The Court was sharply divided over what
constituted the substantial government interest, with Justice Souter opining
secondary effects, and Chief Justice Rehnquist finding support from only two
Justices for his public morals basis. Id. at 561-63, 580-82 (Souter, J.,
concurring).

136 California v. LaRue, 409 U.S. 109 (1972) (holding that nude dancing
might be afforded First Amendment protection in some circumstances); Doran
v. Salem Inn Inc., 422 U.S. 922 (1975) (finding that customary "barroom"
types of nude dancing may involve the "barest minimum" First Amendment
protection); Schad v. Borough of Mt. Ephraim, 452 U.S. 61 (1981) (upholding
a lower court's finding that "live nude dancing is protected by the First
Amendment).
1' See Kent's Lounge, Inc. v. City of New York, 104 A.D.2d 397, 398, 478

N.Y.S.2d 928, 929 (2d Dep't 1984).
138 See id.
13' See Hang On, Inc. v. Arlington, 65 F.3d 1248 (5th Cir. 1995).

40 See Tucker, supra note 62, at 419-21.

264 [Vol 15

24

Touro Law Review, Vol. 15 [1999], No. 1, Art. 9

https://digitalcommons.tourolaw.edu/lawreview/vol15/iss1/9



STRINGFELLOWS

The New York State Constitution offers at least as much
protection to free speech as the federal constitution. 4' In fact, the
New York Court of Appeals has twice invalidated adult use
regulations upheld by the Supreme Court, indicating that New
York may go further in protecting free expression. 4 "-

In Bellanca v. New York State Liquor Authority,'43 the Court of
Appeals held that a New York State Liquor Authority regulation
banning topless dancing in establishments serving alcohol was
invalid under the New York State Constitution." The U.S.
Supreme Court remanded Bellanca after determining that the
liquor authority regulation was a valid exercise of state power
under the Twenty-First Amendment. 45 The Court of Appeals did
not consider whether New York's constitutional guarantees were
"broader" than those of the federal constitution because the
Twenty-First Amendment has "no application to New York's
constitution."'" The court noted, however, that "at the very least,
the guarantee of freedom of expression [in New York's
Constitution] is of no lesser vitality [than in the federal
constitution]" and invalidated the regulation on state constitutional
grounds.

47

141 N.Y. CONST. art. I § 8. The New York State Constitution states that
"[elvery citizen may freely speak, write and publish his sentiments on all
subjects, being responsible for the abuse of that right, and no law shall be
passed to restrain or abridge the liberty of speech or of the press." Id.

142 See Bellanca v. N.Y. State Liquor Auth., 54 N.Y.2d 228, 429 N.E.2d
765, 445 N.Y.S.2d 87 (1981); People ex rel. Arcara v. Cloud Books, Inc., 68
N.Y.2d 553, 503 N.E.2d 492, 510 N.Y.S.2d 844 (1986).

143 54 N.Y.2d 228, 429 N.E.2d 765, 445 N.Y.S.2d 87 (1981).
44Id. at 229, 429 N.E.2d at 768, 445 N.Y.S.2d at 90.

14 N.Y. State Liquor Auth. v. Bellanca, 452 U.S. 714 (1981).
'" Bellanca, 54 N.Y.2d at 234-35, 429 N.E.2d at 768, 445 N.Y.S.2d at 90.
'47 Id. at 235, 429 N.E.2d at 768, 445 N.Y.S.2d at 90. The concurrence of

Judge Fuchsberg stated that the New York Constitution extended free
expression guarantees such that "[New York's] profound commitment to
personal liberty demands not only that we respect [rights of topless dancers to
dance], but, correlatively, that we evince like respect for the right of adults
who elect to attend [topless bars]." Id. at 236-37, 429 N.E.2d at 769, 445
N.Y.S.2d at 91 (Fuchsberg, J., concurring).
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In People ex rel. Arcara v. Cloud Books, Inc.,48 the Court of
Appeals noted that in the case of books, movies and the arts
generally, the U.S. Supreme Court has been reluctant to expand
First Amendment protections, instead deferring to the states to
"supplement" federal constitutional guarantees based on
community standards. 49 The court declared that:

New York has a long history and tradition of fostering
freedom of expression, often tolerating and supporting works
which in other states would be found offensive to the
community. Thus, the minimal national standard established
by the Supreme Court for First Amendment rights cannot be
considered dispositive in determining the scope of this
State's constitutional guarantee of freedom of expression. 5

New York courts have interpreted Arcara to mean that New
York's free expression protections are broader."' Arcara and
cases following it make clear that New York has filled the gap left
by the Supreme Court by protecting expression in the arts with a
higher standard than currently bestowed by the federal
constitution. This broad accommodation of free expression
explains the reluctance of the City to attempt to enact adult use
zoning until 1994152

148 68 N.Y.2d 553, 503 N.E.2d 492, 510 N.Y.S.2d 844 (1986).
149 Id. at 557, 503 N.E.2d at 494, 510 N.Y.S.2d at 846.
So Id. at 557-58, 503 N.E.2d at 494-95, 510 N.Y.S.2d at 846-47; see

Barbulean v. City of Newburgh, 168 Misc. 2d 728, 640 N.Y.S.2d 935, (Sup.
Ct. Orange County 1995) (relying on Arcara and stating that New York's
citizens are afforded greater protection in the exercise of their right to free
expression).

15' See Times Square Books, Inc. v. Rochester, 223 A.D.2d 270, 274-75,
645 N.Y.S.2d 951 (4th Dep't 1996) (citations omitted); Barbulean, 168 Misc.
2d at 732-33, 640 N.Y.S.2d at 940 (citing Arcara, 68 N.Y.2d at 557-58, 503
N.E.2d at 494-95, 510 N.Y.S.2d at 846-47).

152 DCP STUDY, supra note 62. New York City attempted zoning of "adult
physical culture establishments" in 1975 and proposed zoning amendments in
1977 after the Young v. American Mini Theaters, Inc. decision. DCP STUDY,
supra note 62, at 32. Both were scuttled, the second because public hearings
revealed intense opposition to the alleged creation of "red light districts"
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C. Adult Uses And The Question of Obscenity

It is important for municipalities to note the three-part test
articulated in Miller v. California" and avoid proscribing certain
conduct perceived by some as obscene.' 54 The Supreme Court has
held topless or nude dancing to "constitute expressive conduct
intended to convey a particularized message," which is protected
by the First Amendment. 55 Furthermore, Miller has had the effect
of narrowly confining obscenity to the "most explicit, thoroughly
hardcore materials that lack any redeeming value whatsoever."' 56

The Supreme Court has further shown its concern for protecting
First Amendment freedoms by limiting a jury's discretion to use
the Miller "community standard" test to determine what is
obscene.'57

There are, however, types of pornographic materials that courts
have found to be obscene. These include bestiality, flagellation,
sadomasochism, extreme violence and child pornography. In fact,
most if not all states have laws prohibiting the sale or possession of

created where adult establishments were dispersed by the zoning. DCP
STUDY, supra note 62, at 33-34..
153 413 U.S. 15 (1973).
" Materials and conduct are obscene under Miller if: (1) the average person

applying contemporary community standards would find that the work, taken
as a whole, appeals to the prurient interest; (2) the work depicts or describes,
in a patently offensive way, sexual conduct specifically defined by the
applicable state law; and (3) the work, taken as a whole, lacks serious literary,
artistic, political or scientific value. Id. at 18-19. Miller held that obscene
materials and conduct may be regulated by the States, but subject to the
content meeting each prong of the test. Id. Some municipalities enforce state
obscenity laws against adult businesses and arrest employees, most of whom
are out of jail quickly and are not prosecuted. See Kwiatkowski, supra note
102. Some residents would like to see adult uses banned. See Endo, supra
note 85.
5 Tucker, supra note 62, at 394.

156 Tucker, supra note 62, at 394.
's See Jenkins v. Georgia, 418 U.S. 153 (1974). In Jenkins, the Court held

that juries need not be instructed to apply national standards, and that a
"community standard" instruction may be given to juries without reference to
a specific community. Id. at 155.
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child pornography.'58 The Supreme Court has held that states'
power over children is broader than its power over adults, and
therefore they may place age restrictions on what adult businesses
sell, and to whom, to protect the well-being of youths.'59 States
have vast power to criminalize materials or conduct that comes
under the narrow description of what is obscene.

Since most states criminalize obscenity there is little room for
municipalities to act in this arena. In addition, most conduct found
in adult uses is not obscene under Supreme Court holdings.

VI. Local Adult Use Zoning Regulations

A. New York City's Adult Use Zoning Amendments
As A Model

New York City first sought to deal with proliferating and
clustering adult uses in 1975. In 1977, the Department of City
Planning ("DCP") concluded that adult businesses had negative
impacts on their surrounding communities. A zoning proposal
failed to materialize because the City Planning Commission
("CPC") could not agree on the proper extent of the regulations,
fearing that dispersing adult uses would lead to proliferation in
other areas of the city.' 6° In 1978 the Mayor of New York cracked
down on adult establishments using building and fire code
violations. 161  In 1983, the Office of Midtown Enforcement
reported that it had reduced legal and illegal adult uses by 46

158 See New York v. Ferber, 458 U.S. 747 (1982) (upholding New York

criminal statute which prohibited persons from knowingly promoting sexual
performances, including the sale of books, magazines and films, by children
under sixteen years old); Osborne v. Ohio, 495 U.S. 103 (1990) (holding that
states may constitutionally prohibit the private possession and viewing of child
pornography).

9 See Ginsberg v. New York, 390 U.S. 629 (1968).
'6 See DCP STUDY, supra note 62, at 34.
161 See 303 W. 42nd St. Corp. v. Klein, 46 N.Y.2d 686, 691, 389 N.E.2d

815, 817, 416 N.Y.S.2d 219, 212 (1979). This attempt at controlling, or
harassing, adult establishments using building code and other violations has
been attempted by various municipalities. See Collin Nash, Trying To Shut A
Sex Shop, Officials Close All Stores, NEWSDAY, July 13, 1997, at E13.
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percent from 1979 to 1983, and in so doing, reduced the number of
sex-related arrests from 419 to 300, albeit without an aggressive
adult use ordinance. 2

Using New York City as an example, what marks the recent
drive to control adult uses is the solidarity among all types of
residents, community groups and politicians, both liberal and
conservative. 63 There is a pervasive sentiment of not-in-my-
backyard ("NIMBY") regarding adult uses, and an overriding
concern that adult uses drive down property values, add to urban
blight and crime, and negatively influence children exposed to
such uses. 64 This sentiment is backed by studies from other
municipalities cited in the DCP, TSBID and Hyde Park studies.
The political atmosphere is best summed up by New York Mayor
Rudy Guiliani's quest for improved "quality of life" in New York
City, of which limiting adult uses in Times Square through zoning
is a large part.' 65

The Amendments challenged and considered in Stringfellow's
provide a prototypical example of constitutionally permissible
adult use dispersal zoning. Language incorporated by the
Amendments specifically defining adult uses has been upheld by
both state and federal courts. 166

162 See DCP STUDY, supra note 62, at 37.
163 See Myers, supra note 103. Myer's article points out that one of New

York's most liberal politicians, Manhattan Borough President Ruth W.
Messinger, is in favor of adult use restrictions, although far less sweeping than
those eventually enacted. Meyers, supra note 103. The article, alluding to
Mayor Guiliani's "quality of life" campaign, points out that free speech has
become far less of a political rallying cry today than quality of life. Meyers,
supra note 103.

" See Meyers, supra note 103.
' See Birnbaum & Hardt & Seifmnan, supra note 8; see also Sullivan, supra

note 34.
11 See, e.g., Young v. American Mini Theaters, Inc., 427 U.S. 50, 53

(1976); Islip v. Caviglia, 73 N.Y.2d 544, 562-63; 540 N.E.2d 215, 225-
226;542 N.Y.S.2d 139, 149-150 (1989). This article has uncovered no use of
concentration zoning in New York State, although when a municipality does
not impose a distance requirement between adult uses themselves, but between
adult uses and residential uses, a form of concentration zoning is effectively
implemented. See CrrY OF ROCHESTER, N.Y. ZONING ORDINANCE § 115-56
(1986). Rochester provides that, except within the "Inner Loop," a 500-foot
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The Amendments are applicable to any "adult establishment"
defined as "a commercial establishment where a substantial portion
of the establishment includes an adult bookstore, adult eating or
drinking establishment, adult theater, or other adult commercial
establishment, or any combination thereof."' 167 The four categories
of adult establishments are further defined. The Amendments tie
their definitions of each of the four categories to whether
"specified anatomical areas" or "specified sexual activities" are
depicted, and whether the business "excludes minors by reason of
age."' 68  These definitional characteristics are important in
distinguishing adult uses from other uses that may incorporate
similar yet minimal adult content, such as regular video stores or
gay bookstores.'69

"Specified anatomical areas," "specified sexual activities," and
"exclu[sion] of minors by reason of age" are all further defined. 170

Furthermore, the Amendments detail how to determine whether an

buffer zone shall be in place between adult uses themselves, and churches,
schools, parks and public gathering places. Id.

167 AMENDMENTS, supra note 16, at § 12-10.
168 AMENDMENTS, supra note 16, at § 12-10.
169 See CPC REPORT, supra note 24, at 48-57. The report states that

Department of City Planning staff entered various gay bookstores and art
galleries to assess whether they may fall under the restrictions in the
amendment, and those who voiced concern that such establishments would be
subject to the amendment were quickly assured that it was not the purpose of
the CPC and the amendment to restrict in any way these "general interest"
establishments. CPC REPORT, supra note 24, at 48-57. The CPC followed
techniques employed by some municipalities where, by including in adult
establishment definitions the exclusion of minors by reason of age, the adult
use defines itself. See HYDE PARK STUDY, supra note 1, at 15-16.

70 AMENDMENTS, supra note 16, at § 12-10; see also Appendix A, infra pp.
75-87. "Specified anatomical areas" and "specified sexual activities" is
language found in many adult use zoning ordinances and upheld in many legal
challenges. See, e.g., CITY OF SCHENECTADY, N.Y. ZONING CODE § 264-
91(B) (1986); VILLAGE OF VALLEY STREAM, N.Y. LOCAL LAW 4-1994 § 99-
241 (1994); see also Times Square Books, Inc. v. Rochester, 223 A.D.2d 270,
645 N.Y.S.2d 951 (4th Dep't 1996); Northend Cinema, Inc. v. Seattle, 585
P.2d 1153 (Wash. 1978). The language probably originated, for purposes of
modem constitutional analysis, with Detroit's "Anti-Skid Row" ordinance
challenged and upheld in Young v. American Mini Theaters. Inc., 427 U.S.
50, 53-54 (1976).
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establishment contains a "substantial portion" of its area for use as
an adult establishments.17 ' Additionally, factors are provided to
help determine whether an adult bookstore devotes a "substantial
portion of its stock-in-trade" to regulated adult materials.172 The
Amendments contain an array of dispersal requirements and anti-
clustering provisions. In addition to being barred from all
residential districts, both new and existing adult uses are barred
from certain manufacturing and commercial districts which also
permit residential development. 73  In manufacturing and
commercial districts in which adult uses are allowed, they must be
located at least 500 feet from a number of "sensitive receptors"

defined as churches, schools, residence districts, low-density
commercial districts and manufacturing districts where new
residential development is allowed. Adult establishments also
must be located at least 500 linear feet from another adult use.'"'
The Amendments allow for adult uses which otherwise conform
with the Amendments to remain if a church or school is established
within 500 feet after the effective date of the Amendments.176

"7 The Amendments' definitions are more comprehensive than others,
including the Islip definitions on which they are based in part. See
AMENDMENTS, supra note 16, at § 12-10(d).
'7 AMENDMENTS, supra note 16, at § 12-10(d). The CPC states that, as a

general guideline, an adult establishment would require "at least 40 percent"
of accessible floor area used for adult purposes to fall under the definitions in
§ 12-10. CPC REPORT, supra note 24, at 50.
" See AMENDMENTS, supra note 16, at § 32-01(a).
'74 AMENDECris, supra note 16, at §32-01(b). During the CPC-sponsored

public hearings on the Amendments, proposals were received to expand the list
of "sensitive receptors" from which adult uses must remain 500-feet distant.
See CPC REPORT, supra note 24, at 61. Those uses included parks,
playgrounds, nursing homes, colleges and universities, legal non-conforming
residences, libraries, museums, landmarks and recreational facilities. CPC
REPORT, supra note 24, at 61. While a municipality may buffer such sensitive
uses, see, e.g., TOWN OF HYDE PARK, N.Y. ZONING CODE § 108-
19(F)(8)(b)(3) (1996), the CPC declined to add to the Amendments' list
because "the addition of sensitive receptors raises a number of procedural and
policy questions, and ... the Commission believes that the regulations as
proposed will provide significant protection against the adverse secondary
effects of adult establishments..." CPC REPORT, supra note 24, at 62.

'75 See AMENDMENTS, supra note 16, at § 32-0 (c).
176 See AMENDMENTS, supra note 16, at § 32-0 (c).
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Other provisions limit one adult establishment per zoning lot and
placing a 10,000-square foot limit on usable floor area and cellar
space. 7 7  The Amendments impose special restrictions on
accessory business signs which partially supersede existing sign
provisions in the Zoning Resolution as applied to adult uses.7 8

Adult establishment accessory business signs must not exceed 150-
square feet per establishment, and may have no more than 50-
square feet of illuminated non-flashing signage.179

Adult establishments that violate the dispersal requirements
become non-conforming uses and are subject to an amortization
period of one year."8  The amortization period is designed to
"permit the owner gradually to make plans for the future during the
period when the owner is allowed to continue the non-conforming
uses of property."'' Both adult establishments and their non-
conforming accessory business signs are subject to the one-year
amortization period.8 2 The amendment provides that "a non-
conforming use may not be changed, initially or in any subsequent
change, to an adult establishment, except as provided for in
Sections 32-01(f) and 42-01(f)."' 3  Furthermore, the Board of
Standards and Appeals may hear and grant limited extensions
beyond the one-year period where:

(a) an application is made by the owner of such
establishment ... at least 120 days prior to the date on which
such establishment or sign must terminate;
(b) the Board shall find, in connection with such
establishment or sign, that:
(1) the applicant had made, prior to the non-conformity,
substantial financial expenditures related to the non-
conformity; and,

'r AMENDMENTS, supra note 16, at § 32-01(d), (e).
'7 AMENDMENTS, supra note 16, at § 32-69.
"9 AMENDMENTS, supra note 16, at § 32-69.
"0 AMENDMENTS, supra note 16, at § 52-77.
181 AMENDMENTS, supra note 16, at § 51-00.
' AMENDMENTS, supra note 16, at § 52-734, 52-77.
183 AMENDMENTS, supra note 16, at § 52-38.
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(2) the applicant has not recovered substantially all of the
financial expenditures related to the non-conformity; and,
(3) the period for which such establishment or sign may be
permitted to continue is the minimum period sufficient for
the applicant to recover substantially all of the financial
expenditures incurred related to the non-conformity.'8

B. Zoning in Other New York Municipalities

In 1989, the New York Court of Appeals upheld Islip's dispersal
zoning, based in part on Detroit's ordinance. 85 Islip's ordinance
allows adult uses in an "Industrial I District" only and seeks to
prevent concentration by prohibiting them within a 500-foot radius
of residential-zoned areas, schools, churches or other places of
religious worship, parks, playgrounds or playing fields." 6

Additionally, adult uses must locate at least one-half mile from
each other." Adult bookstores, adult drive-in theaters, adult
entertainment cabarets, adult motels, adult theaters and peep shows

"" AMENDMENTS, supra note 16, at § 72-40. The Amendments provide
further that "financial expenditures" concern the "capital outlay" made to
establish the adult use, not the fair market value of the building or property
associated with the use, and does not reflect any improvements made which
were unrelated to the non-conforming adult use or sign. AMENDMENTS, supra
note 16, at § 72-40.

'8 See Caviglia, 73 N.Y.2d 544, 540 N.E.2d 215, 542 N.Y.S.2d 139
(1989). The Islip ordinance initially contained a special permit provision
which was invalidated and severed by the Appellate Division and not appealed
by Islip. Id. at 549, 540 N.E.2d at 217, 542 N.Y.S.2d at 141. The Islip
ordinance differs from the Detroit and New York City zoning in that it does
not define various adult uses in terms of "specified anatomical areas" or
"specified sexual activities," but rather characterizes all adult businesses as
excluding minors by reason of age. Id. at 562-63, 540 N.E.2d at 225, 542
N.Y.S.2d at 149. This obviously did not halt the Court of Appeals from
upholding the ordinance. The Islip ordinance also provided a waiver provision
by which the special adult use restrictions could be made to not apply. See
Appendix B, infra pp. 88-91. Islip provided a scaled amortization approach
based on the dollar amount of "capital investment" which allowed
amortization periods of between one-and-a-half and five-and-a-half years. See
Caviglia, 73 N.Y.2d at 564, 540 N.E.2d at 226, 542 N.Y.S.2d at 150.

86 See TOWN OF ISLIP, N.Y. ZONING CODE § 68-341.1 (1980).
197 id.
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are defined in reference to excluding minors by reason of age.'88

Adult massage establishments are differentiated from hospitals,
nursing homes, medical clinics or the offices of duly licensed
physicians.' 89  The Islip ordinance provides an amortization
schedule phasing out existing adult businesses based on their
"capital investment" and allows the Zoning Board of Appeals to
grant exceptions. g9

Other New York municipalities that have adopted dispersal
zoning either based on the Detroit or Islip models are
Schenectady, 9' Babylon, 92  North Tarrytown, 93  Buffalo,'9'
Rochester,'95 Hyde Park,'96 Nyack, 97 Hempstead,'98 and Valley
Stream.'" These presumptively valid dispersal ordinances contain
similar language dispersing adult uses, usually into industrial zones
away from residences. The Towns of Babylon and Hempstead are

188 Id.

' Id. Amortization provisions have almost universally been upheld. See,
e.g., Caviglia, 73 N.Y.2d at 560-61, 540 N.E.2d at 224, 542 N.Y.S.2d at
148.

' See CITY OF SCHENECTADY, N.Y., ZONING CODE § 264-91 (1986).
Schenectady adds a special permit requirement, and does not provide
amortization periods. Id.; see also infra notes 316-31 and accompanying text.

192 See TOWN OF BABYLON, N.Y., ZONING CODE, art. XXXI §§ 213 - 381
(1988).

193 See VILLAGE OF NORTH TARRYTOWN, N.Y., ZONING CODE § 62-22.1
(1994).

' See CITY OF BUFFALO, N.Y., ZONING CODE §§ 511-4, 511-95 (1996).
Buffalo adds an "open booth" requirement, a minimum interior lighting
requirement, and an adult use permit requirement. See infra notes 315-30 and
360-62 and accompanying text.

9 See CITY OF ROCHESTER, N.Y., ZONING CODE, art. Xl §§ 115-56, 115-57,
115-88 (1997).

196 See TO\VN OF HYDE PARK, N.Y., ZONING CODE §§ 108-2, 108-19(8),
108-21(8), 108-70(F) (1996). Hyde Park adds provisions prohibiting sound
equipment making adult uses audible to the public and aesthetic restrictions on
adult use signage and the establishments themselves, such as prohibiting "garish
colors," visibility of materials inside an adult use from sidewalks and anything
but generic signs. Id. at § 108-70(F).

19 7 See VILLAGE OF NYACK, N.Y., ZONING CODE § 59.18 (1996).
19s See TOWN OF HEMPSTEAD, N.Y., BUILDING ZONE ORDINANCE, art.

XXXVII, §§ 383 - 385 (1994).
199 See VILLAGE OF VALLEY STREAM, N.Y., LOCAL LAw 4-1994, §§ 99-240 -

243 (1994).
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carbon copies of the Islip ordinance, while the Schenectady
ordinance adds language to the definition of adult uses on
"specified anatomical areas" and "specified sexual activities." '

Schenectady will levy up to a one-thousand dollar penalty for any
violation of its dispersal or permit requirements. Valley Stream is
similar to the Islip ordinance, but differs, as does the Babylon
ordinance, in the distances required between adult uses and
residential, religious or public or educational uses, and the
distances between adult establishments themselves. Distances
required between adult and other specified uses are between 500
feet and one-half mile.

Hyde Park enacted adult use regulations in 1996 after preparing
a report relying on studies conducted in municipalities across the
country to assess the impacts adult uses might have on Hyde
Park's rich history and tourist trade.2"' While similar to other adult
use dispersal zoning, Hyde Park states as its purpose:

to preserve the integrity and character of residential
neighborhoods and important natural and human resources of
the town, to deter the spread of blight and to protect minors
from the objectionable characteristics of these adult uses by
restricting their proximity to churches, schools, nursery
schools, day-care centers, educational institutions, parks,
historic and scenic resources, civic and cultural facilities and
residential areas. '

North Tarrytown's ordinance contains an expanded purpose
section detailing the "objectionable" nature of adult business and
its desire to prevent concentration, stating that "the unrestrained
proliferation of such businesses is inconsistent with existing

200 See TOVN OF BABYLON, N.Y., ZONING CODE § 213-377 - 81 (1987);

ToWN OF HEMPSTEAD, N.Y., BUILDING ZONING ORDINANCE § 383 (1993); CITY
OF SCHENECTADY, N.Y., ZONING CODE § 264-91(B) (1986).

201 See HYDE PARK STUDY, supra note 1, at 21-26.
202 ToWN OF HYDE PARK, N.Y., ZONING CODE § 108-19(8)(a) (1996).

Purpose statements "of this type generally precede the restrictive provisions of
the ordinance and express the local legislative intent behind enacting and
enforcing the ordinance. Purpose statements must identify the content-neutral
factors, namely the negative secondary effects, and the how those effects
constitute a detriment to the municipality.

1998 275

35

McMillen: Stringfellows

Published by Digital Commons @ Touro Law Center, 1999



TOURO LAW REVIEW

development and future plans... in that [adult businesses] often
result in influences on the community which increase the crime
rate and undermine the economic, moral and social welfare of the
community.""2 3 After the United States Supreme Court's decision
in Barnes v. Glen Theater, Inc.,"°4 where Chief Justice Rehnquist's
proposition that enforcement of morality could form a proper basis
for limiting free expression was supported by only two Justices,
any reliance on morality, or use of the term, may be sufficient to
spark a constitutional challenge.2 5 Similarly, Ossining requires
that "unless the applicant and all persons having a substantial
connection to the proposed adult use, are of good moral character"
no adult use license shall issue. °

Hyde Park, like other municipalities adopting dispersal zoning,
provides limited exceptions to the restrictions in the Code. The
Town Zoning Board of Appeals may, after an application has been
filed, waive the restrictive dispersal provisions if: (1) the proposed
use will not be contrary to public interest or injurious to nearby
properties; (2) an adult use will not be contrary to any program of
neighborhood conservation or improvement in either a residential
or nonresidential neighborhood; and (3) 51% or more of the people
residing, owning or operating a business within the anti-
concentration areas sign a petition stating they have no objection to
an adult use in a proposed location. -0 7

The City of Buffalo incorporates operational requirements2. 8 and
a permit provision 2

1 in its adult use special regulation."' Adult

203 VILLAGE OF NORTH TARRYTOWN, N.Y., ZONING CODE 62-22.1 (1994).
Since 1994, the Village renamed itself Sleepy Hollow.

204 501 U.S. 560 (1991).
205 Id. at 561-63. See also Town of Islip v. Caviglia, 73 N.Y.2d 544, 540
N.E.2d 215, 542 N.Y.S.2d 139 (1989). In Caviglia, Judge Simmons stated
"The Town acted to correct the effects of adult uses on the community
development, not on its citizen's moral development, and though the
legislation enacted to accomplish that purpose has an effect on the express
component of respondent's activity that effect is only incidental." (emphasis
added). Id. at 557, 540 N.E.2d at 221, 542 N.Y.S.2d at 146.
206 VILLAGE OF OSSINING, N.Y., CODE § 4-65(E)(1) (1995).
207 1d § 108-19(c).
208 See infra notes 361-65 and accompanying text.
209 See infra notes 316-31 and accompanying text.
210See CITY OF BUFFALO, N.Y., ZONING CODE § 511-95 (1994).
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businesses which offer private viewing of "movies, tapes, slides,
pictures or live performance[s] of any kind" must allow the
vestibule or booth to be totally unobstructed and accessible from
the aisle side, while ensuring that the remaining valls are free of
openings.2 1' A lighting minimum of ten foot candles is also
required. The permit section does not detail any permit
requirements except providing the name, address and location of
the adult establishment, and allows the Director of Housing to
demand "such other information... [as] requir[ed]. '1 -

The Village of Nyack and the Town of Mount Kisco ordinances
contain similar special permit requirements .2 " The Nyack Code
requires, as the only prerequisite to obtaining a special permit, (1)
no more than one adult use on a lot; (2) no adult uses in a
residential building; (3) no residences in a building in which an
adult use is established; (4) a 500-foot buffer between the lot lines
adult uses; (5) a 200-foot buffer between the lot lines of an adult
use and any zoning district that permits residential use; and (6) a
200-foot buffer between the lot lines of an adult use and any
"church, community center, funeral home, school, day-care center,
hospital, alcoholism center or drug treatment center, counseling or
psychiatric treatment facility or public park."""- The Mount Kisco
code contains similar special permit requirements, substituting a
1000-foot requirement, and adding school bus stops as a buffered
use.

215

New York City, with 177 adult uses, does not require any type of
permit or license. Nyack's code seems to impose, as a condition to
obtaining a special use permit, only those conditions dispersing
adult uses which many other municipalities impose without
requiring a permit. Mount Kisco, on the other hand, requires
dispersal but vests the Planning Board with discretion to "take into
consideration the public health, safety and welfare and the comfort
and convenience of the public in general" before granting the

211 Id § (A)(2)(b).
212Id § (A)(3).
213 See VILLAGE OF NYACK, N.Y., ZONING CODE § 59-18 (1992); ToWN OF

MOuNTKIsCo, N.Y., ZONING CODE § 110-30 (1993).214 VILLAGE OF NYACK, N.Y., ZONING CODE § 59-18 (1992).2 15 TOWN OF MOUNT Kisco, N.Y., ZONING CODE § 110-46 (1993).
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special permit. 16 Buffalo, meanwhile, provides little indication of
what the "Director of Housing and Inspections shall require" for an
"Adult use permit" applicant.1 7

Permitting and licensing schemes are often problematic because
they are subject to three separate standards.2 8 First, they must not
be content-based.2 19  Buffalo's permit provision is arguably
content-based because it identifies only adult uses as requiring a
permit.22 Similarly, in Ossining, adult uses are subject to separate
permitting requirements in addition to "all other necessary licenses
or permits. 221  Second, permitting and licensing schemes must
contain procedural safeguards that ensure a prior restraint of
protected speech is not effected.22 The Buffalo Code, as well as
the Mount Kisco code seem to violate a cardinal tenet of prior
restraint doctrine, which prohibits "unbridled discretion in the
hands of a government official or agency. '22

' Neither code
indicates what factors may be taken into account in addition to the
expressed dispersal requirements in denying or conditioning a
permit. Buffalo gives no indication, while Mount Kisco uses an
ambiguous standard derived from "the comfort and convenience of
the public."' Similarly, neither provides a "specified brief

216 id.

217 CITY OF BUFFALO, N.Y., ZONING CODE § 511-95(A)(3)(1 994).
218 See Caviglia, 73 N.Y.2d at 559-60, 540 N.E.2d at 220, 542 N.Y.S.2d at

145 (noting that zoning regulations are "more compatible with free speech
values than a licensing scheme which arguably could present opportunities for
the improper exercise of discretion."). Id.

2 19 See Marty's Adult World, Inc. v. Enfield, 20 F.3d 512, 515 (2d Cir. 1994);
Barbulean v. Newburgh, 168 Misc.2d 728, 734, 640 N.Y.S.2d 935, 938 (Sup.
Ct. Orange County 1995) (citing Clark v. Community for Creative Non-
Violence, 468 U.S. 288 (1984)).

220 See Barbulean v. Newburgh, 168 Misc.2d 728, 734, 640 N.Y.S.2d 935,
938 (Sup. Ct. Orange County 1995) (citing Clark v. Community for Creative
Non-Violence, 468 U.S. 288 (1984)).

221 VILLAGE OF OSSINING, N.Y., CODE § 4-65 (1995).222 See FW/PBS, Inc. v. Dallas, 493 U.S. 215, 223 (1990).
223 id
224 Mount Kisco also allows the Planning Board to "impose any such terms

and conditions upon the issuance of the special permit required hereunder as it
deems appropriate to further the aims of this [adult entertainment uses]
subsection." See TOWN OF MOUNT Kisco, N.Y., ZONING CODE § I 10-30(3)(i)
(1994).
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period" for review of the application ' or for "expeditious judicial
review" of a denial.2- '6 Third, permitting and licensing schemes, if
they survive the first two standards, must limit themselves to
proper time, place and manner restrictions. n7

Other municipalities may encounter judicial challenges to their
licensing provisions. North Castle contains permit requirements
for both "cabarets" and "adult entertainment cabarets." 8 While
the "adult entertainment cabaret" permit requirements primarily
seem to rely on distancing provisions, subsection G provides that
the adult use "must meet all other regulations of the Town of North
Castle." However, "cabarets" are subject to a much more
rigorous permitting process whereby a denial may be occasioned
by the "conviction of a crime." ' White Plains deems "ineligible"
any applicant for a license who is not "a citizen of the United
States" or "of good moral character."'" Port Chester requires
undefined "dance halls and cabarets" to obtain a license by
providing "evidence satisfactory to the Clerk that adequate security
will be provided."" -  Port Chester also vests the Building
Department and the Chief of Police discretion to "recommend for
or against" a license, but does not provide any statutory bases for
those determinations. 3 License denials need not be based not on
convictions of the applicant, but only on "police reports filed"
showing such things as "disorderly premises" and "[l]ocked exit
doors when premises are occupied by a person or persons."'  Port
Chester's Code does not provide for prompt judicial review in its
"Appeals" section. 5

Ordinances that contain bans on indecency or nudity, such as
White Plains' ban on "boisterous [conduct], proffanity], obscene or
indecent language" and "immodest, lewd or suggestive posture or

225 Id at 227; see also infra notes 316-31 and accompanying text.
226 See FW/PBS, Inc., 493 U.S. at 227.

27 Id at 223; see also Marty's Adult World, Inc., 20 F.3d at 514.
228 TON OFNORTH CASTLE, N.Y., CODE §§ 80-2, 80-31 (1994).

29 Id § 80-32(E).
2

0 Id § 80-5(F)(4).

3' CITY OF WHITE PLAINS, N.Y., CODE § 4-4-28(l) (1966).
2- 2 VILLAGE OF PORT CHESTER, N.Y., CODE § 165-1 (1993).
233 Id. §165-1(D).
234 Id. § 165-1(F)(1).
2

5 Id § 165-3.
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