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1. INTRODUCTION
A. Maimonides

One thousand years ago (1135), Rabbi Moses ben Maimon, Rambam,
commonly known as Maimonides, was born in Spain, Europe. He was
a Torah scholar. He worked as a rabbi, physician, and was a
philosopher in Morocco, Egypt, and Africa, where he was the leader
of the Jewish community. He died in Egypt in 1204 and was buried in
Tiberias, Eretz Israel, Asia.

His code of Jewish law entitled Mishneh Torah (“Repetition of the
Torah”) contains the religious aspects and the legal (“secular’) aspects
of all the sources of Judaism. Maimonides, in the framework of his
Code, introduced an innovation: he devoted a separate section to
Hilkhot Teshuvah (“Laws of Repentance”), ! which are not
concentrated in any one tractate neither in the Mishna nor the
Babylonian Talmud. Maimonides included these laws in the first part
of his code, namely, in Sefer Ha-madda (“Book of Knowledge”).
These matters would appear to “belong” in the religious realm of
Jewish law.?

Professor Samuel J. Levine, in his book Jewish Law and American
Law: A Comparative Study®, dedicates chapter 26, in volume 2 of the
book, to analyze this subject: “Teshuva: A Look at Repentance,
Forgiveness, and Atonement in Jewish Law and Philosophy and

! Hereinafter, every quotation from Maimonides Hilchot Teshuvah (“Laws of Repentance”),
will be according the chapter and the halacha, in Hebrew and a translation to English.
2 See MENACHEM ELON, JEWISH LAW: HISTORY, SOURCES, PRINCIPLES (HA MISHPAT HA-IVRI)
2212 (1994) (Compare the dictum of the Deputy President of the Israeli Supreme Court, Prof.
Menachem Elon); A.L.A. 18/84 Adie Carmi v. State's Advocate P. D. 44(1)353, at p.375:
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"The Power of Teshuvah (repentance) is very big, that it rehabilitate the
offender, deletes his past and opens a new page in his life; it is said in the
"Torah" ("Teaching" ), second time in the "Nevi'im" ("Prophets"), and
third time in the Ketuvim ("Writings"), and is part of the contemplation
and the Hallacha of the sages. The "Great Eagle", Rabenu Moshe Ben
Maimon, has dedicated to the subject of Repentance special part in his
book Mishne Torah".

Id.

3 See SAMUEL LEVINE, JEWISH LAW AND AMERICAN LAW: A COMPARATIVE STUDY (2018).
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American Legal Thought”.* Levine’s research begins by citing
American professors,> judges®, and then he compares them with
Jewish Law sources, mainly Maimonides.

My attitude, in this article, is to see when and how the Israeli judges
quote and implement Maimonides’ Hilkhot Teshuvah (“Laws of
Repentance™) in their judgements. Through this way of research, one
can see whether Maimonides’ Hilkhot Teshuvah (“Laws of
Repentance™) 1is actually a legal source, which is used and
implemented nowadays, at least in the State of Israel; thus, Israel fulfils
her values as a Democratic and Jewish state.’

B. Applying Jewish Law Into the Israeli Legal System

One might well ask where these laws belong in the framework of case
law, which deals with the legal aspect of the halacha (“Jewish law™)?
Nevertheless, upon careful study of these laws, I have concluded that
it is possible, and even necessary, to apply them in the framework of
Israeli law, especially when we are faced with a lacuna or with the need
to apply Jewish law.® For this purpose, it is immaterial whether we
regard these laws as part of the values of the State of Israel as a Jewish
state,” Or whether they constitute a legitimate source of Jewish law.
We will see how Maimonides’ Hilkhot Teshuvah (“Laws of
Repentance™) were applied in several decisions in the Israeli Supreme
Court, and then I will elaborate about some issues in my decisions, as
a Judge in the District Court of Jerusalem (the Capital of the State of
Israel).

42 id. at 205-22 (This chapter in Levine's book was originally published at Samuel J. Levine,
Teshuva: A Look at Repentence, Forgiveness and Atonement in Jewish Law and Philosophy
and American Legal Thought, 27 FORDHAM URB. L.J. 1677 (2000) (see p. ix, vol. 1)).

3 Stephen P. Gravey, Punishment as Atonement, UCLA L. REv. 1801 (1999); LEVINE, supra
note 3, at 205, n. 2, and in various places all around the chapter; and see at 220, n.84, citing
two more articles of Gravey, that were published in 2003 and 2004.

6 See generally Richard Lowell Nygaard, On the Role of Forgiveness in Criminal Sentencings,
Sentencings, 27 SETON HALL L. REvV. 980 (1997).

7 See Article 14 of Basic Law: Human Dignity and his Freedom, KNESSET (last accessed Apr.
20, 2020) https://www .knesset.gov.il/description/eng/eng_mimshal yesod2.htm#9.

8 See Article 2 of The Law of the Foundations of Israeli Legal System, 5750-1980.

9 Basic Law, supra note 7.
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1. REFERRING TO MAIMONIDES’ HILKHOT TESHUVAH (“LAWS
OF REPENTANCE”) — SUPREME COURT

The Israeli Supreme Court had referred to Maimonides’ Hilkhot
Teshuvah (“Laws of Repentance™) in 15 judgments.

The first judge who used Maimonides in his precedent judgment
concerning mens rea and volition was Justice Dr. Shimon Agranat!®
in Mandelbrot.'' Among many sources, he quotes Maimonides’

Hilkhot Teshuvah (“Laws of Repentance”), Chapter 5:1:

N1 770 T77 WYY NiLd? 7YY 0N [APN] 07X 297 MY
NP2 7YY 7777 Y nied? 7y o) I3 w3 - T
12 Mg - vn'?

and immediately afterwards he quotes Roscoe Pound: “Our traditional
criminal law thinks of the offender as a free moral agent who, having
before him the choice whether to do right or wrong, intentionally chose
to do wrong.”

Ten years later, Justice Dr. Yizhak Kister, discussing suspended
sentences, argued that it is like a pardon to the accused, who complete
repentance,'® and he quotes Chapter 2:1 and 2:4.'4

In another case, the Supreme Court quoted chapter 3:1-4 to support the
statement that the sentence of the accused is based on the specific
felony that he did, and only as a background, the court may take into
consideration good deeds that he had done in the past.'

19 He was a Justice in the Israeli Supreme from 1948 to 1976 (during 1965-1976, he was the
President).
' CrimA 118/53 Zelman Mandelbrot v. The Attorney General 10 PD 281 (1956) (Isr.).
12 Id. Translated as:

Every man was endowed with a free will; if he desires to bend himself

toward the good path and to be just it is within the power of his hand to

reach out for it, and if he desires to bend himself to a bad path and to be

wicked it is within the power of his hand to reach out for it.
1d.
13 CrimA 395/65 Alli Alli Ibrahim v. The Attorney General 19(3) PD 581, 584 (1965) (Isr.);
see also, Dr. Yizhak Kister, The Approach of Judaism toward the Criminal and his
Rehabilitation, 25 HAPRAKLIT, 481-87 (1969).
14 Kister, supra note 13.
15 CrimA 291/81 Ploni v. The State of Israel 35(4) PD 438, 444 (1981) (per Justice Menachem
Elon; concurring jj. Dr. Moshe Baiski and Yehuda Cohen).

https://digitalcommons.tourolaw.edu/lawreview/vol36/iss1/7
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Several cases in the Supreme Court used Maimonides’ Hilkhot
Teshuvah (“Laws of Repentance”) as a reference to support a lenient
sentence where the court was convinced that he has changed his
behaviour and there are high chances that he will not go on in the path
of criminal life.'®

In a case reviewing a decision of the Committee for Releasing
Prisoners,!” Justice Menachem Elon'® quotes chapter 3:14.°

In another case, an appeal on a disciplinary punishment of the Tribunal
of the Israel Bar Association, Deputy President Elon quotes chapter
7:4, 6, 7Y on the importance of the Teshuvah, as a reference to reduce

16 CrimA 705/81 Zion Miara v. The State of Israel 36(4) PD 223,225 (1982) (quoting chapter
2:2) (per jj. Miryam Ben Porat, Aaron Barak, Elisha Sainbaum).

17H.C.J. 287/82 The Attorney General v. Committee for Releasing and Daniel Alli 37(3) PD
264 (1983) (Isr.).

18 Id. (JJ. Shoshana Netanyahu and Elisha Sainbaum concurring.).

19" amwni °192 7AW 27 72 PRY" — “for nothing can stand in the way of Teshuvah.”

20 Maimonides Hilchot Teshuvah:

A Baal-Teshuvah should not consider himself distant from the level of the
righteous because of the sins and transgressions that he committed. This
is not true. He is beloved and desirable before the Creator as if he never
sinned.

Furthermore, he has a great reward for he has tasted sin and yet, separated
himself from it, conquering his [evil] inclination. Our Sages declared: “In
the place where Baalei Teshuvah stand, even the completely righteous are
not able to stand.” The level of Baalei Teshuvah transcends the level of
those who never sinned at all, for they overcome their [evil] inclination
more.

MRV MNWT %101 D°P7TET NOYAN PR RIW 72w Y2 2R a7 79X 7
.OWn ROM KD 122RD RI127 2397 R 72031 23R ROX 12 7277 PR wyw

0°707 1R 17X W21 131 WIPD1 RUMAT QYL vy MW 7277 10U RIR T RN
72173 IN7Un 123 12 7YY 1212 MR DOPOTX PR PIRW 72WN CHYaw 2pn
.07 NP 07X DWW 191 DWW IRV RIW 19K NoYNn

6. ... Teshuvah brings near those who were far removed. Previously, this
person was hated by God, disgusting, far removed, and abominable.
Now, he is beloved and desirable, close, and dear.
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the period of suspension, in order to enable the accused to work again
as an advocate, in his process of rehabilitation.?! Quoting the same
passages from Maimonides (through the previous precedent), Justice
(later, the President) Aharon Barak, ruled that in balancing the
rehabilitation considerations with the purity of the executive branch of
the Government and the public’s confidence in the Government, an
individual who had committed serious crimes, even after years, cannot
be a director general in a ministry; therefore, the High Court of Justice
abolished the decision of the Government to appoint him.?* In a third
case, both judges (Elon and Barak) sat together; Elon quotes the same
words of Maimonides from his first precedent and unanimously
decided that criminal a record, nine years before deciding to nominate
a member of the Religious Council in Netanya, is a sufficient reason
not to nominate him.?* In a fourth case, with a similar problem, Justice
Yaakov Tirkel after quoting Maimonides Chapter 7:4, 6,2 emphasize
that the rehabilitation of a private criminal is more important than the
public considerations because the reform of the individual is an interest
of the public, which gets rid of the criminal, who will hopefully
become a law-abiding citizen.?®> In a fifth case, the Supreme Court,
after quoting those precedents and chapter 7:6, decided that there is no
obstacle to appointing an Attorney General, although he was involved
in an enquiry.2®

Justice Elyakim Rubinstein reviewed an administrative detention,?’
and in analyzing the risk from the appellant, he quoted a passage from

T2V PN PRI DIPAT 2197 MW AT 770 WK 2P0 DR N3P 72w
TTM 219P TN AR XT 01N

7 How exalted is the level of Teshuvah! 721wni novn 799n and

Id.

2l ALA 18/84 Adie Carmi v. State's Advocate 44(1) PD 353 376-377 (1993) (jj. Avraham
Halima and Yaakov Maltz concurring).

22HCJ 6163/92 Yoel Eizenberg v. The Minister of Building and Housing 47(2) PD 229 264
(1993)(jj. Eliezer Goldberg and Eliyahu Matza concurring).

23 HCJ 1935/93 Shlomo Machfud v. The Minister for Religious Meters PD (1994) (Isr.); the
third judge, Gabriel Bach, agreed to the result.

24 Maimonides, supra note 20.

25 DNP 9384/01 Muhamad El Nasasra v. Israel Bar Association — the Central Committee 59(4)
PD 637 692 694 (2004) (Isr.).

26 HCJ 43/16 The Movement Ometz Citizens for Standard Administration and Social and
Legal Justice (2016) (Isr.), per Justice Noam Solberg, para. 10.

27 AMM 2595/09 Dr. Hamdan Abdalla Shchada Sofi v. The State of Israel (2009) (Isr.).

https://digitalcommons.tourolaw.edu/lawreview/vol36/iss1/7
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chapter 3:4.2® He argued that the dictum illustrated that if there is a
specific activity in a terror organization, and his role is so important
that “he tips his balance and that of the entire world to the side of guilt
and brings destruction” such that even someone else would replace
him, he is still very dangerous and should remain in administered
detention.?

A rapist was sentenced to 35 years in prison. After his judgment,
before the hearing in his appeal to the Supreme Court, he had sent a
letter to one of the girls that he had raped. In his long letter, he
described the rape, in detail, and apologized. Justice Chanan Meltzer,
quoting chapter 2:3,3° said that it is not relevant to the issue of
convicting him in the offence of harassment of a witness, because

28 Maimonides Hilchot Teshuvah:

Accordingly, throughout the entire year, a person should always look at
himself as equally balanced between merit and sin and the world as
equally balanced between merit and sin. If he performs one sin, he tips
his balance and that of the entire world to the side of guilt and brings
destruction upon himself.

[On the other hand,] if he performs one mitzvah, he tips his balance and
that of the entire world to the side of merit and brings deliverance and
salvation to himself and others. This is implied by [Proverbs 10:25]: "A
righteous man is the foundation of the world," i.e., he who acted
righteously, tipped the balance of the entire world to merit and saved it.

52 131 217 1Y ORIT PRI IR 7910 MW 72 MY ARPW QTR DI IR 79700
1212 0217 92 DR IMRY DR YOI 27 TR RO ROT 20 PXM ORI X0 290
1210 0w 92 DRI MRY DR YOI 9 DAR TN WY IN0Wn 12 093 72110 737
D2 DR Y577 PIIW T 09 TI0Y 227X MARIW 9% WD o1 19 oan Moy b
12°%M1 Mot oW

Ad

2 d.. at. 15.

30 Hilchot Teshuvah, supra note 1 at 57.
“Anyone who verbalizes his confession without resolving in his heart to
abandon [sin] can be compared to [a person] who immerses himself [in a
mikvah] while [holding the carcass of] a lizard in his hand. His immersion
will not be of avail until he casts away the carcass.” This principle is
implied by the statement, [Proverbs 28:13], “He who confesses and
forsakes [his sins] will be treated with mercy.”
72°2077 PRW 1772 PO 22307 17 7 077 2V 1292 03 K91 001272 AT 90 3
QM aNYY AT IR RIT I P POV TV D Novn

1d.
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whether he intended to regret, or to receive the mercy of the Supreme
Court, or again to harass the complainant, from the legal point, it is
enough that he was aware to the components factual element of the
offence of harassment of a witness.>!

Another judgment in the Israeli Supreme Court*® analyzed two new
Acts of the Israeli Parliament (the Knesset), imposing limitations on
sex offenders>® Justice Chanan Meltzer, quoting chapter 2:134, said
that Maimonides and previous sources demanded that Baal-Teshuvah
should be in a position that he could to hold himself, even he can
commit the offence again. But others sources, from the last
generations (“Achronim”) had preferred another approach, that Baal-
Teshuvah should avoid himself to be in a situation that would tempt
him to commit the offence.>’

III.  APPLYING MAIMONIDES’ HILKHOT TESHUVAH (“LAWS OF
REPENTANCE) — JERUSALEM DISTRICT COURT

I have cited Maimonides’ Hilkhot Teshuvah (“Laws of Repentance”)
in twenty-five judgments and decisions that I have handed down.

In this lecture (article), it is not possible to deal with the above question
in-depth and to analyze the judgments and the decisions, nor to quote
them in full. I will confine myself to five examples of recourse that I

3 RCrimA 9689/05 Benny Sela v. The State of Israel 16 (2009) (Isr.).
32 BSP 7057/09 Plonit v. Almoni (2010) (Isr.).
33 The Law of Limitations on the Returning of Sex Offender to the Neighborhood of the
Victim, 5765-2004; The Law of Protection of the Public from Sex Offenders, 5766-2006.
34 Maimonides Hilchot Teshuvah:
1 [Who has reached] complete Teshuvah? A person who confronts the
same situation in which he sinned when he has the potential to commit
[the sin again], and, nevertheless, abstains and does not commit it because
of his Teshuvah alone and not because of fear or a lack of strength.
For example, a person engaged in illicit sexual relations with a woman.
Afterwards, they met in privacy, in the same country, while his love for
her and physical power still persisted, and nevertheless, he abstained and
did not transgress. This is a complete Baal-Teshuvah.
WO IMWYY 17°2 IWHRI 12 12VW 27 177 RAW 37 27703 72N RO T OK LK
7Y AWR DY KW "0 27800 .10 NOWIN K AR K? ,AWNT 2101 AwY XN
W93 ,72 72YW 71°7221 ,1914 71221 ,772 MNAARD TV XM 70 17701 37 AR
AT AW PY2AT - N2V XN
1d.
3 Id. at 19 (referencing NAHUM RAKOVER, REHABILITATION OF CRIMINALS IN JEWISH LAW
586-594 (Jerusalem, supp. 7, 2007)) (in Hebrew).
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had to the said Hilkhot Teshuvah (“Laws of Repentance”) for the
purposes of my judicial rulings.

A. Freedom of Choice

A basic element for understanding a person’s responsibility for his
actions is the assumption that he has freedom of choice, and that the
world is not deterministic. Maimonides formulates this assumption in
rules 1 — 4 of the fifth chapter of Hilkhot Teshuvah (“Laws of
Repentance™):

1777 0¥y iy ¥ OX 330 oK 297 M)
nivgy %7 oK) I3 MW - PO NP9 a2l
K ITR MW - D9 NR) Y 777 RY
77in2 N2y (20 anwxn2) "' 1T
L'V7) 210 NYTH M@ TR 700 0IRT

I TR TR 07193 T T 07X 7Y A1 TR 1 W03
YT iYYn R RIY Iva a2 17 T

YOm R A 22 Apiy) ¥a7) 2ivn vIi inawnn
12% 12 .37 X 2iua nivyon 102 22300 0 PRY
70 19U 1B R

Every man was endowed with a free will; if he desires to bend himself
toward the good path and to be just it is within the power of his hand
to reach out for it, and if he desires to bend himself to a bad path and
to be wicked it is within the power of his hand to reach out for it. This
is known from what it is written in the Torah, saying:

Behold, the man is become as one of us, to know good and evil
(Gen 3.22), that is as if saying: Behold, this species, man,
stands alone in the world, and there is no other kind like him,
as regards this subject of being able of his own accord, by his
reason and thought, to know the good and the evil, and to do
whatever his inclination dictates him with none to stay his hand
from either doing good or evil; and, being that he is so, 'Lest he
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put forth his hand, and take also from the tree of life, and eat,
and live forever'. (Ibid.).

9] 0717 NiRR "W D WIRY A7 727 ARWORI 12 X
nonRn QIRT Yy rid XA T2 WITRAY ORI C12 07
12 7% DTN 29 XD 12 7370 TR YY) W P78 NP7 i3
IR D20 IR 007 IR OY2D YY) IR 127 OYnD pUIY ninh
m 172 PRY .NIVTT 92 IRY 1) VI IR 0272 IR CIIOK IX 1m0
RPR 092777 30 TORY 12wy n K21 1oy a1 X9 e
TR AN RITAXPY 77 17 OKD 7011 IRy THI TaxYn R
(M » mx) " PR NP L"2iwm) nivn R¥n XD POy Can
XI7 12% 11°2) .7 NI X9 21 niva o7Ra v i x7ian
niag% 17 IR 72997 .iN%Y DR 70D NI RYIND a7 XYM
2INIY RIT VY AP WD nRYW nn D) vROT DY 130
PIOR (7 2 ax) 2RI MR ) L 0 o7R iRD
a2 MY IR NIV 9D WY NpyT T2 NN
AT TAY NIWIW NPT ATV 1WNA(R  aox) " e
37 "WYY 77PMaY 30977 1°0R 2IN2Y NI

Permit not your thought to dwell upon that which
ridiculous fools of other peoples and a majority of
asinine individuals among the children of Israel say,
that the Holy One, blessed is He! decrees at the very
embryonic state of every man whether he should be just
or wicked. The matter is not so. Every man is capable
of being as just as Moses our Master or as wicked as
Jeroboam, wise or incony, merciful or human, miser or
philanthropist, and so in all other tendencies. There is
none to either force things upon him or to decree things
against him; either to pull him one way or draw him
another way, but he alone, of his own free will, with the
consent of his mind, bends to any path he may desire to
follow. It is concerning this that Jeremiah said: “Out of
the mouth of the Most High proceedeth not the evil and
the good” (Lam. 3. 38) which is as if saying, the Creator
decrees not that man should be either good or bad.
Now, this being so, the consequence hereof is that the
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sinner alone brought harm upon himself. It is,
therefore, meet that he should lament and shed tears
because he sinned, and because of what he did to his
soul and rewarded it with evil. Even this is the meaning
of the succeeding Verse: “Wherefore doth a living man
complain, or a strong man? Because of his sins” (Ibid.).
Again, he continues, in the succeeding Verse seeing
that it all is in our power, and we did all the evil of our
own free will and accord, it is, indeed meet for us to
turn in repentance and abandon our wickedness, for our
free will is in our hands now as well as at the time we
committed the sins saying: “Let us search and try our
ways, and return to the Lord” (Ibid.—40).
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And, this matter is a great and component part, the very
pillar of the Torah and its precepts, even as it is said:
“See, I have set before thee this day life and good, and
death and evil” (Deut. 30.15), and it is, moreover,
written: “Behold, I set before you this day a blessing
and curse” (Ibid. 11.26). This is as if saying, the power
is in your hand, and whatever human activity man may
be inclined to carry on he has a free will to elect either
good or evil. And, because of this very subject it is
said: “Oh, who would grant that they had such a heart
as this, to fear Me, and to keep all my commandments
at all times” (Ibid. 5.26). This is as if saying, that the
Creator forces not the sons of man, and makes no
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decrees against them that they should do good or evil,
but that it all is in their own keeping.
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Had the decree of God prompted man to be either just
or wicked, or had there been a fundamentally inborn
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something to draw man to either of the paths, or to any
one branch of knowledge, or to a given tendency of the
tendencies, or to particular act of all actions as the
astrologists maintain by their foolish inventions, how
did He charge us by the prophets, to do thus and not to
do such, improve your ways, and do not follow your
wickedness, whereas man from his embryonic state
already had a decree of his conduct issued, or his inborn
nature draws him toward a given path of conduct from
which he can not deviate? Moreover, what need would
there be, under such circumstances, for the Torah
altogether? And by what law, and under what system
of justice could the wicked be punished, or the just
rewarded? Shall the judge of the whole earth not
exercise justice? Now, do not wonder and ask: “How
is it possible for man to do what his heart desires, and
have his entire course of action lodged within himself
seeing that he can not do aught in the world without the
permission of his Master and without His Will, even as
the Verse says: “Whatsoever the Lord pleased, that hath
He done, in heaven and in earth, in the seas and in all
deeps” (Ps. 135.6)? Know all that man does is in
accordance with His Will, although our actions are
really in our own keeping. For example? Even as it is
the Creator’s Will that fire and air shall ascend upward,
and that water and earth shall descend downward, or
that the sphere shall revolve in a circle, and that other
creatures of the universe should likewise follow their
respective natural laws, as it was His Will for them to
be, so was it His Will that man shall have the free
choice of conduct in his own hand, and that all his
actions should be lodged within him, and that he should
be neither forced or drawn, but he, of his own free will
and accord, as God endowed him with, he exercises in
all that is possible for man to do. He is, therefore,
judged according to actions; if he did good, his is
rewarded with good; and if he did wrong, he is
punished. This is in harmony with what the prophet
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said: “This hath been of your own doing” (Mal. 1.9);
and: “According as they have chosen their own ways”
(Is. 66.3); and of this very subject Solomon said:
“Rejoice O young man, in thy youth, and let thy heart
cheer thee in the days of thy youth, and walk in the
ways of thy heart, and in the sight of thine eyes; but
know thou, that for all these things God will bring thee
into judgment” (Ecc. 11. 9); as if saying: “True, it is
within the power of thine hand to do so, but thou art to
render an accounting on the day of judgment”.

By virtue of this principle of freedom of choice, I have elaborated and
extended the right of a medical patient to receive compensation for a
breach of his autonomy, since it is autonomy that reflects the free
choice of the patient.*¢

Because of the freedom-of-choice principle, I had infrequently given
credibility to detainees for drug offences who sought to participate in
a rehabilitation process during their detention, in the framework of the
alternative of detention within the community. Even in the case of
individuals with criminal histories for drug offences, in some cases, |
granted the request, in reliance upon the said freedom of choice, as
articulated in the above-cited Maimonidean rulings.?’

B. Penitence as a Consideration for Non-Conviction
or for a Lighter Sentence

In one particular case, in which I ruled that under the circumstances
there was justification for not convicting, I discussed Hilkhot Teshuvah
(“Laws of Repentance”) at length, and I attached significant weight to
the offender’s expression of regret in front of the complainant, in the
courtroom, and the acceptance of the complaint.®® My ruling was
based on the conception of “complete repentance” in Chapter 2: 1-5 in
Maimonides:

36 See CA 3235/01 The Estate of The Late Brurya Zvi V. Bickur Cholim Hospital, Jerusalem
(2007) (Isr.). From this principle, I had decided that even a prisoner in jail has the right to
choose his physician - APP 834/03 Yizhak Bar Mocha V. The State Of Israel (2003) (Isr.).

37 See BS 1152/02 Yaakov Asraf v. The State Of Israel (2002) (Isr.); BS 4348/03 The State
Of Israel v. Israel Haviv (2003) (Isr.).

38 See CrimC 2003/06 The State Of Israel v. Ploni (2008) (Isr.).
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What is complete repentance? He who once more had
in it in his power to repeat a violation, but separated
himself therefrom, and did not do it because of
repentance, not out of fear or lack of strength. For
example? One who knew a woman sinfully, and after
a process of time he met her again privately, and he still
loving her as theretofore, and he being in a state of
potency, and the meeting is in the same land where the
sin was first committed, if he parted without sinning, he
has attained complete repentance. Of such Solomon
said: “Remember then thy Creator in the days of thy
youth” (Ecc. 12.1). Even if he made no reparation save
in his old age, at a time when it was already impossible
for him to repeat his misdeeds, although it is not the
best repentance, it still is of help to him and he is
considered a penitent. Moreover, though he continued
a life of sin but did repent on his dying day, and did die
a penitent, all of his sins are forgiven, even as it is said:
“While the sun, or the light, or the moon, or the stars,
be not darkened, nor the clouds return after the rain”
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(Ibid. 12.2), yea, that is the day of death. Deduct
herefrom that if he remembered his Creator and did
repent ere he died, he was forgiven.
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What is repentance? The sinner shall cease sinning,
and remove sin from his thoughts, and wholeheartedly
conclude not to revert back to it, even as it is said: “Let
the wicked forsake his way” (Is. 55.7); so, too, shall he
be remorseful on what was past, even as it is said:
“Surely after that [ was turned, I repented” (Jer. 31. 19).
In addition, thereto he should take to witness Him Who
knoweth all secrets that forever he will not turn to
repeat that sin again, according to what it is said: “Say
unto Him.... neither will we call any more the work of
our hands our gods” (Hos. 14.3-4). It is, moreover,
essential that his confession shall be by spoken words
of his lips, and all that which he concluded in his heart
shall be formed in speech.®
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He who confesses by speech but has not his heart’s
consent to abandon his erstwhile conduct, behold him,

39 Compare LEVINE, supra note 3, at 210, n.24.
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he is like one taking an immersion of purification and
in his grasp is an impure creeping thing, when he knows
the immersion to be of no value till he cast away the
impure creeping thing. Even so it is advised to do,
saying: “But whoso confesseth and forsaketh them
shall shall obtain mercy” (Pro. 28. 13). In confessing
to God, it is obligatory to name the sin, even as it is
said: “Oh, this people have sinned a great sin, and have
made them a god of gold” (Ex. 32.31).4
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Among the ways of repentance are, for the penitent to
continue to cry out in tearful supplication before the
Name, to bestow alms according to his means, and to
distance himself exceedingly from the thing wherein he
sinned, to have his indentity changed, as if saying: “I
am now another person, and not that person who
perpetrated those misdeeds”, to completely change his
conduct for the good and straight path, and to exile
himself from his place of residence, for exile atones
iniquity, because it leads him to submissiveness and to
be meek and humble-spirited.
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40 Compare. LEVINE, supra note 3, at 211, n.27.
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The penitent who confesses publicly is praiseworthy,
and it is commendable for him to let the public know
his iniquities, and to reveal the sins between himself
and his neighbor to others, saying to them: “Truly, I
have sinned against that man, and I have wronged him
thus and such, but, behold me this day, I repent and am
remorseful”. But he, who is arrogant and reveals not
but covers up his sins, is not a wholehearted penitent,
of whom it is said: “He that covereth his sins shall not
prosper” (Prov. 28.13). But that is saying solely
concerning sins between man and man, but sins
between man and God, the penitent need not make
public, on the contrary it would be impudent of him to
reveal them. He, however, should repent before God,
blessed is he! and before Him he should detail his sins;
and then make public confession upon them by simply
saying: “I have sinned”. Such procedure is, indeed, for
his own good, even as it is said: “Blessed is he, whose
transgression is forgiven, whose sin is covered (Ps.
32.1).

In another case,*! which dealt with a Jewish juvenile who threw a rock
and a fire-bomb following a prayer assembly for the three boys who
were kidnapped in the summer of 2014, the question arose: should this
minor be convicted or not? The Probation Service recommended that
he not be convicted, and in this framework, they described the process
of therapy and rehab that the minor had undergone in various
institutions. In a comprehensive judgment, which was handed down
on the day before Yom Kippur (“the Day of Atonement”), I referred to
Maimonides’ Hilkhot Teshuvah (“Laws of Repentance”), both in

41 See CrimC 39422-06-14 The State Of Israel v. Ploni Minor (2016) (Isr.).
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relation to the actual expression of regret and to the change that a
penitent undergoes, and also in relation to his promise not to transgress
in the future.*?

42 Those are Maimonides’ words in Hebrew and the translation into English, from Maimonides
Hilchot Teshuvah Chapter 2:6-8:
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Although it is ever well to cry out and repent, but during the space of the
ten days' time between Rosh ha-Shanah and Yom ha-Kippurim it is
exceedingly better, and the supplication is presently accepted, even as it
is said: "Seek ye the Lord while He may be found" (Is. 55.6). But that is
saying solely concerning an individual, but a community every time they
cry out a whole hearted repentance they are answered, even as it is said:
"As the Lord our God is in all things that we call upon him for" (Deut.
6.7).
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Yom ha-Kippurim is the time set aside for repentance for all, the
individual as well as the many; for it is the goal of exoneration and
quittance in Israel. Because thereof all are obliged to make reparation and
confession on the Day of Atonement. The commandment to confess on
the Day of Atonement obliges everyone to commence it during the
afternoon on the ninth day of Tishri, before the evening meal, lest he be
sufficated eating his meal before he confess. And, though he did confess
before his meal, one is obliged to confess gain during the night prayer of
the Day of Atonement, and to repeat the confession during the Morning,
Addition, Oblation, and Closing Prayers. At what part of the prayers is
the confession made? Every individual delivers it after the silent
Benedictions, but the public Reader in the midst of his prayers, after the
Fourth Benediction.
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In another case, involving a person who committed two offences of
robbery and had undergone processes of rehabilitation over a long
period, I based my decision on the above rulings of Maimonides, and
I was lenient in his sentence.*

On the other hand, when it was clear that an accused person was not
completely sorry, that he had not internalized the severity of his acts,
and it was assessed that he was at risk of committing similar offences
in future, then the consideration of freedom of choice militated for
harshness.*

I will conclude this matter of penitence by citing a dissenting opinion
of mine, which related to the future expectation that a person would
repent. In that case, a person murdered his young daughter, and the
question under discussion was whether he was entitled to keep his
photos of the child, or whether he must give them to the child’s
bereaved mother. In my decision, I ruled that a copy should be made
of the photos, so that the defendant — who had already been sentenced
to life imprisonment — in the hope that looking at these photos would
lead him to repent, could retain one copy.*’

C. Regret, Apology and Compensation of the Victim as
Part of the Process of Repentance

For Maimonides, it is insufficient for a person to feel regretful or even
to express his regret aloud. He must compensate the victim and
apologize to him.*®

The accepted confession of all Israel contains this verse: "But all of us
have sinned", which is the component part of the confession. Sins which
he had made confession of one Day of Atonement, one should repeat and
make confession on every other Day of Atonement. though he continues
to be a penitent, even as it is said: "For I acknowledge my transgressions,
and my sin is ever before me" (Ps. 51.3).
1d.
43 See CrimC 23513-03-14 The State Of Israel v. Vitally Scenov (2016) (Isr.). Rehabilitation
is very important consideration in imposing punishment, according article 40D of the Israel
Penal Law, 5737-1977, (hereinafter Penal Law) as was added on 2012.
4 See SCrimC 8032/07 The State Of Israel v. Ploni (2008) (Isr.).
4 See BS 6809/04 Eli Phimpshtain v. The State Of Israel PM (2) 547 (2013) (Isr.).
46 Maimonides Hilchot Teshuvah Chapter 2:9-11:
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Based on these words of Maimonides, I ruled that a person who had
slandered another must apologize to the injured party.*’

17 Drmw 7y 12 va9DY 10007 T8 001272 KN 1720 NR vUapd XY 9oR .17 iy
TP 12 TYIID PYIR OIX 33 AW oY A T2 X 12 9nn? 1120 73 XY
Smy X an) 12 723 i 3 X9 .nwhowa g 19 X0an 1o mxana XD

12 Prmw 7Y ooy 78 199K R 7917 127 07 oX) .Rping NI

Neither repentance nor the Day of Atonement atone for any save for sins
committed between man and God, for instance, one who ate forbidden
food, or had forbidden coition and the like; but sins between man and man,
for instance, one injures his neighbor, or curses his neighbor or plunders
him, or offends him in like matters, is ever not absolved unless he makes
restitution of what he owes and begs the forgiveness of his neighbor. And,
although he make restitution of the monetary debt, he is obliged to pacify
him and to beg his forgiveness. Even he offended not his neighbor in
aught save in words, he is obliged to appease him and implore him until
he be forgiven by him. Ifhis neighbor refuses a committee of three friends
to forgive him, he should bring to implore and beg of him; if he still
refuses he should bring a second, even a third committee, and if he
remains obstinate, he may leave him to himself and pass on, for the sin
then rests upon him who refuses forgiveness. But if it happened to be his
master, he should go and come to him for forgiveness even a thousand
times till he does forgive him.
1d; Compare. LEVINE, supra note 3, at 214, n.46.
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It is forbidden for a person to be cruel and refuse to be appeased. Rather,

he should be easily pacified, but hard to anger. When the person who

wronged him asks for forgiveness, he should forgive him with a complete

heart and a willing spirit. Even if he aggravated and wronged him

severely, he should not seek revenge or bear a grudge.

This is the path of the seed of Israel and their upright spirit. In contrast,

the insensitive gentiles do not act in this manner. Rather, their wrath is

preserved forever. Similarly, because the Gibeonites did not forgive and

refused to be appeased, [II Samuel 21:2] describes them, as follows: "The

Gibeonites are not among the children of Israel."
47 This applies to civil cases of slander (AC 13661-10-12 Moshe Bader, Lawyer v.David
Banjamin (2013) (Isr.)), and to disciplinary punishment of Advocates (AMLO (TA) 24122-
10-12 Avraham Bezalel Beit Halevi V. Israel Bar Association, Tel Aviv Branch (2013) (Isr.)).
In detail, see my article, Moshe Drori, Apologizing in the Laws of Label and Slander and
Different Areas of the Law: Application of Jewish Law into Israeli Law, YUVALAI AHAVA:
KOVETZ ZICHARON LEYUVAL HAIMAN, 301-313 (2017).
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As opposed to this, when it was proved to me that there was no regret,
but only continuing breach of the law, I ruled that there is no room for
leniency.*

D. Conditional Punishment

In Hilkhot Teshuvah (“Laws of Repentance’), Maimonides describes
a type of institution of conditional punishment, in the sense that a
person is not punished immediately for a first offence that he commits.
Rather, the punishment takes effect beginning with the third or fourth
offence, as Maimonides and Ra’avad — Rabbi Avraham ben David —
say in Hilkhot Teshuvah (“Laws of Repentance”), 3:5:
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When a person’s sins are being weighed against his
merits, [God] does not count a sin that was committed
only once or twice. [A sin] is only [counted] if it was
committed three times or more.

Should it be found that [even] those sins committed
more than three times outweigh a person’s merits, the
sins that were committed twice [or less] are also added
and he is judged for all of his sins.

If his merits are equal to [or greater than the amount of]
his sins committed which were committed more than
three times, [God] forgives his sins one after the other

The following principles may be inferred from Maimonides’ words:

4 See ATM 604/02 Yeadim Tiyur Ltd. v. The State of Israel, Ministry of Education,
Information Center, PM 495,520 (2002) (Isr.) (Citing chapter 2:3).
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a. When a person commits an offence for the first time, he
is given a type of “conditional punishment.” The same applies
after the second offence. Only after a third offence he is
punished, both for the third offence and for the first and second
offences.

b. If the offender underwent a process as a result of which
“his merits are equal to his sins,” he is also forgiven for the first
and second offences, and he is punished only as of the third
offence onwards.

Israeli law lays down a time limit in relation to the activation of
conditional imprisonment, namely, that the second offence is
committed within the period of the condition prescribed for the first
offence, and this period shall be no less than one year and no more than
three years.*

As opposed to this, in Jewish law, no such limit exists, and neither is
there any need for an explicit provision of a type of sentence that warns
the accused that he is liable to be punished if he commits the offence
again.

Moreover, in Jewish law, ab initio the punishment will be conditional
only. In contrast, in Israeli law, the court is authorized to impose an
actual prison sentence, either by itself or together with a conditional
sentence, even for a first offence.

Another difference relates to the number of offences committed after
the condition is imposed. In Jewish law, the sentence kicks in
“automatically” only the third time (for private offences) or the fourth
time (for public offences). In contrast, according to Israeli law, the
conditional sentence is activated for a second offence. Only in
exceptional cases is it possible under Israeli law to extend the condition
and activate it for a third offence.’® In all events, the conditional
sentence cannot be extended, under Israeli law, in such a way that the
person is punished for the third offence only, since the conditional

4 Section 52(b)(1) of the Penal Law, 5737-1977.
30 Section 56(a) of the Penal Law.
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imprisonment may be extended only once and only in relation to the
first offence.”!

Under Jewish law, when the offence is committed a third time, the
person is punished for this third offence and for the two preceding
offences, in full.

Under Israeli law, the rule is similar in the sense that if the conditional
sentence is activated, it is served consecutively to the sentence for the
new offence.’> However, the court has discretion, “for reasons that
shall be recorded,” to decide that the two sentences — that relating to
the new offence and activation of the conditional sentence imposed for
the first offence — “all or part shall run concurrently,” in the closing
words of §58 of the Penal Law.

Over and above these differences, there is a meta-principle applying to
both Jewish law and Israeli law. This is the judicial trust that not
punishing the accused immediately will entail caution on his part and
constitute deterrence, in the expectation that he will be grateful that he
was not punished for the offence the first time. However, if and when
it emerges that the accused was not worthy of the trust that was placed
in him, and he committed another offence (a second offence in Israeli
law, a third offence under Jewish law), he is punished both for the first
offence and for the new offence.

In this context, it should be stressed that the activation of the
conditional sentence is not a new punishment. Rather, it is a decision
to implement a punishment that was already imposed for the first
offence. All the discussion on this matter in Israeli law is about
whether the new offence is indeed included in the formulation of the
condition and whether it was committed within the period of the
condition. If these conditions are met, not only is the punishment for
the new offence to be imposed on the accused, but the conditional
imprisonment is also to be activated. Logically, the conditional
imprisonment should clearly be consecutive to the punishment for the
new offence, but reality dictated that the court be given discretion in

31 Section 56(b) of the Penal Law.
32 The beginning of section 58 of the Penal Law.
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this matter too, to decide that the punishment that is activated will be
entirely or partially concurrent with the new punishment.>?

E. Desecration of the Holy Name as a Consideration
for Imposing a Harsh Sentence

The major part of Maimonides’ Hilkhot Teshuvah (“Laws of
Repentance”) deals with the benefit and virtue of penitence. However,
there is an exception, to be found in Chapter 1: 4 of the said Laws:
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33 See, in detail, my two decisions: IMLO 10248-04-16 Baba Mazen v. Israel Bar Association,
Haifa Branch (2017), para. 255-265; IMSM 25813-04-17 Allona Shpira v. Civil Service
Commission (2017).
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I invoked this ruling as a consideration militating for a harsh sentence
in relation to students of a well-known Yeshivah, who stole a Torah
scroll overseas and brought it to Israel.>*

F. The Effect of the Process of Repentance on the
Return of a Sex Offender to the Crime Victim’s
Locality

The Return of a Sex Offender to the Crime Victim’s Locality Law,
5765-2004, as well as the Public Protection from Sex Offenders Law,
5766-2006, prescribe the restrictions imposed on sex offenders and the
authority of the court to subject them to supervisory measures. In the
framework of a decision that I handed down on the matter, I referred
to the fact that in his Hilkhot Teshuvah (“Laws of Repentance”),
Maimonides writes that one of the paths of repentance is for a person
to exile himself from his home, since the exile atones for his sins.>”

1Vv. CONCLUSION

Israel, as a Jewish state, can and should apply the Jewish heritage in
her legal system. My duty as a judge was to do it. As I described in
this article, in several judgements of the Israeli Supreme Court and in
many of my decisions, applying Maimonides’ Hilkhot Teshuvah —
Laws Of Repentance In The Criminal Legal System Of The State Of
Israel, contributes to better understanding the law, and can inspires
other legal systems.

34 See CrimA 2341-10-12 Meir Mualem v. The State of Israel (2012).
35 See BS 8485/09 Plonit v. Ploni 182-195 (2009) (Isr.) (citing Maimonides Hilchot Teshuvah
chapter 1:4).
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