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The nexus test, being so vague and undefined, has the poten-
tial to be read incredibly broadly and bring about increased liability 
for private actors, and thus increase accountability on all sides.  
However, as with all the other tests, it has not been so interpreted, 
with courts preferring an increasingly constricted inquiry and a nar-
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row view of responsibility that leaves every case bound to its facts 
and essentially useless as precedent.70  The Court’s focus in the nexus 
test on “fairness” is certainly laudable, in the sense that fairness is an 
inherent good.  But by doing so without maintaining a simultaneous 
focus on increasing accountability and promoting constitutional val-
ues, the Court has skewed the test away from fundamental questions 
of responsibility, skewing it heavily in favor of not finding state ac-
tion despite the perverse incentives created by doing so.  The nexus 
test therefore provides an opportunity to increase accountability, but 
also an opportunity to shy away from it—and courts have chosen the 
latter path. 

The joint action test—sometimes folded into the symbiotic re-
lationship/nexus test,71 and sometimes treated separately72—stems
from the Court’s decision in Burton v. Wilmington Parking Authori-
ty,73 in which a restaurant located within a state-run parking garage, 
meant for public use (which the court considered an “essential gov-
ernment function”), was found to be a state actor.74  The Court de-
clared that: 

The test, similar in content to the nexus test, asks “whether ‘the 
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[S]tate has so far insinuated itself into a position of interdependence 
with the private entity that it must be recognized as a joint participant 
in the challenged activity.  This occurs when the [S]tate knowingly 
accepts the benefits derived from unconstitutional behavior.’”76  Joint 
action may be proven by showing that a conspiracy between the pri-
vate and State actors existed, or that the private and State actors will-
fully worked together in performing the challenged action.77  Like 
with the coercion/compulsion test, if the ultimate decision that is be-
ing challenged was left to the private actor’s discretion, any claim of 
joint action fails.78  As with all of the described tests, funding alone is 
not enough to establish joint action.79  And even if the State has de-
monstrably significant influence over a private actor, and can be 
shown to have worked in concert with that actor, plaintiffs must again 
show that the partnership directly affected the challenged action.80

The same issues that arise for the compulsion/coercion and 
symbiotic relationship/nexus tests in regard to accountability exist for 
the joint action test.  As with the other tests, satisfying the joint action 
test is incredibly difficult for plaintiffs, with few succeeding in recent 
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years.81  Exceptions to this general rule appear to occur only where 
plaintiffs can demonstrate that the private actor relied upon the State 
actor such that the challenged action definitely could not or would 
not have happened without the State’s direct involvement.82  And 
once again, because the joint action must be directly related to the act 
in question, the State is allowed to act in concert with, and wield sig-
nificant influence over, private entities generally—which ostensibly 
cannot help but affect the decisions made by the private actor, even if 
a direct link to a specific decision is difficult to prove—without either 
party incurring liability.  Thus, while the joint action test is an obvi-
ously necessary component of any functional state action doctrine 
(otherwise the State could directly work together with private entities 
with impunity), it—along with the rest of the doctrine—does not do 
much to increase overall accountability, predominantly due, once 
again, to a limited view of State responsibility. 

Beyond confusion about what exactly the content of the vari-
ous tests is, and even how many tests there are and what they are 
called, lower courts consistently differ in their applications of the 
tests.  This has occurred in two separate manners: first, courts have 
divided into those that apply the enumerated tests as exclusive meth-
ods by which to hold private actors accountable under the state action 
doctrine, and those that acknowledge and use the tests as guidelines, 
but state that the inquiry is a flexible one not delimited by only that 
reasoning which has previously been enunciated.83  Second, the doc-
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trine has produced numerous circuit splits wherein courts approach 
similar factual situations with widely varying results.  These varia-
tions indicate at the very least that clearer guidance from the Supreme 
Court is needed, if not a complete overhaul of the doctrine. 

Use of the aforementioned tests for state action is present and 
significant across all the circuits, even if the content and labeling of 
those tests vary.  However, not all of the circuits approach the tests in 
the same way, leading them to function as quite distinct mechanisms 
in different circuits.  Some courts plainly state that, or act as if, the 
tests are only rough guidelines, meant to demonstrate where state ac-
tion could be found but not to close off other avenues.84  Other courts 
explicitly view the tests as exclusive, meaning that if the certain fac-
tual situation before the court does not match up with one of the 
enumerated tests, then no state action will be found.85  Still other 
courts do not say in so many words that they view the tests as exclu-
sive, and sometimes even say that they are not, but treat them as such 
by only examining whether the facts before them align with the tests, 
instead of looking more broadly at whether the actions in question are 
fairly attributable to the State.86
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Either of the last two approaches turns the tests into a weapon 
against any broad reading of state action—and any meaningful at-
tempt at holding wrongdoers constitutionally accountable.87  These 
approaches prevent the state action inquiry from evolving in the face 
of new relationship structures between the government and private 
entities.  They confine each instance in which the Supreme Court has 
found state action strictly to their facts, setting an impossibly high bar 
for future findings of state action and ignoring the overall thrust be-
hind each of those decisions.  The Court’s language in its state action 
cases indicates that these courts have the wrong approach: the Court 
has explicitly stated that determining state action is a “necessarily 
fact-bound inquiry,”88 and that “[o]nly by sifting facts and weighing 
circumstances can the nonobvious involvement of the State in private 
conduct be attributed its true significance,”89 which would seem to 
dictate that flexibility is favored over exclusive tests.90

Thus, the tests are not meant to be talismans of state action, 
but rather tools to examine whether the degree of state involvement is 
high enough to transform private activity into state activity.  But 
courts frequently treat the tests as the be-all and end-all of state ac-
tion, without looking deeper, unnecessarily limiting the inquiry.  For 
example, in Holden v. East Hampton Town,91 a district court operat-
ing under the assumption that there are only three exclusive tests for 
state action92 held that Section 8 housing projects run by private enti-
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ties are not state actors.93
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