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JUDGES IN THEIR OWN CASES: 
BIBLICAL KINGS AND SUPREME COURT JUSTICES 

Joshua Segev* 

ABSTRACT 

       Allegations that the justices of the United States Supreme 
Court are judges in their own cases and that they judge themselves le-
niently are common.  These allegations are often accompanied by an 
association with kings, queens, and monarchies, accountable to no one 
but their own divine authority.  This Article took this association seri-
ously and used the biblical story of prophet Nathan's rebuke of King 
David for his sin towards Bathsheba and Uriah to explain the problems, 
tensions, and conflicting considerations of the contemporary recusal 
doctrine of the United States Supreme Court.  This biblical judicial tale 
has two possible conclusions, depending on two possible different in-
terpretations.   

The first interpretation appeals to Nathan’s status as court 
prophet and the caution it necessitates.  A court prophet is a member 
of the royal court who is dependent on the king and is in his service.  
This interpretation illustrates the need for institutional arrangements 
that secure judicial independence and impartiality by guaranteeing the 
judge’s term of office or by drawing a line to separate proper judicial 
interactions and relations from inappropriate judicial ties to politicians, 
interest groups, wealthy benefactors, and other potential litigants.  Ac-
cording to the second interpretation, the poor man’s ewe lamb parable 

 
*  Associate Professor, School of Law, Netanya Academic College; S.J.D. (2003) 
University of Virginia School of Law.  I am grateful to Ariel L. Bendor, Aharon 
Garber, Daniel Friedmann, Oshri Felman, Amira Felsenthal Lipczer, Olga Frishman, 
Menachem Mautner, Benjamin Porat, Rena C. Seplowitz, Yuval Sinai, Alexa D. 
Sondey, Oren Tamir, Alexander Tsesis, Brian Wersan, and Sean Wilson for their 
most helpful comments and suggestions.  Thanks also to the participants at the Loy-
ola University of Chicago’s Thirteenth Annual Constitutional Law Colloquium, 
where an earlier version of this Article was presented.   
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is a juridical parable meant to induce David to judge himself by the 
same yardstick that he applies to others.  This interpretation suggests 
an utmost need to install a neutral third-party review, stipulate discov-
ery, provide a full explanation, and adhere to precedents.   

Despite the striking similarities between the legal conditions of 
biblical kings and Supreme Court justices, the Article concludes, after 
careful consideration, that the practices of Supreme Court justices are 
not like those of biblical kings.  They are worseQmuch worse.  The 
problem is not that the justices judge themselves but rather that, con-
trary to biblical kings, the rules and principles that are meant to regu-
late their self-judgment are almost nonexistent. 
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�n her Senate  udiciary Committee nomination hearing, then-
 udge Ketanji Brown  ackson pledged to recuse1 herself from the 
closely-watched caseQS4u%e/4s 'o2 �a*2 
%.*ss*o/s� �/$� v� �2es*%e/4 
a/% �e--o7s o' �a2va2% �o--ege2Qthat challenged the consideration 
of race in admission at �arvard.3   ackson, a �arvard graduate, had 
been a member of the �arvard Board of %verseers for six years, which 
generated concerns that she could have a conflict of interest.4  -hen 
the Supreme Court granted certiorari in the �a2va2% �o--ege case, it 
consolidated it for oral argument with another affirmative action case 
regarding college admissionsQS4u%e/4s 'o2 �a*2 
%.*ss*o/s v� �/*�
ve2s*49 o' �o24h �a2o-*/a.5  The �a2va2% �o--ege case contested af-
firmative action at a private college, claiming a violation of Title ,� of 
the Civil (ights Act of 1��4.6  The �/*ve2s*49 o' �o24h �a2o-*/a case 
challenged racial preferences at a public college, asserting both a vio-
lation of the �ourteenth Amendment’s �qual &rotection Clause and a 
Title ,� claim.  By granting review to both cases and consolidating 
them, the Court was positioned to provide a complete analysis by con-
sidering both a private university and a public university and both the 
Constitution and Title ,�.   

�owever, after  ackson’s appointment was confirmed by the 
Senate and she was sworn in as a Supreme Court justice, the Court 
announced in a brief order that it would review the two cases 

 
1 Unless stated otherwise, the terms VrecusalW and VdisqualificationW will be used 
interchangeably to include both voluntary and involuntary removal of a justice or a 
judge from a case.  
2 Students for Fair Admission, Inc. v. President and Fellows of #arv. Coll., �00 U.S. 
��� (2023). 
3 The pledge was in response to a question from Senator Ted Cruz, R-Texas.  See 
James Romoser, Jackson Says She’ll Recuse Herself from Case Challenging Affirm-
ative Action at Harvard, SCOTUSBLOG (Mar. 23, 2022, ����2 PM), 
https���www.scotusblog.com�2022�03�jackson-says-shell-recuse-herself-from-case-
challenging-affirmative-action-at-harvard.  
4 Jacob Gershman, Supreme Court Nominee Ketanji Brown Jackson's Harvard Ser-
vice Raises Questions for Admissions Cases, WALL ST. J. (Mar. �, 2022, ��0�  T), 
https���www.wsj.com�articles�supreme-court-nominee-ketanji-brown-jacksons-har-
vard-service-raises-questions-for-admissions-case-������232�2.   
5 U.S., Order List� ��� U.S. (Jan. 2�, 2022) https���www.supremecourt.gov�or-
ders�courtorders�0�2�22zor7m�io.pdf.   
6 �2 U.S.C. R 2000d. 
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separately,	 noting that R ustice  ackson took no part in the considera-
tion of this order.S
  The order enabled  ustice  ackson to participate 
in the �/*ve2s*49 o' �o24h �a2o-*/a case while recusing herself from 
the parallel �a2va2% �o--ege case.�   

This was a convenient solution.  �n granting review, the Court's 
conservative supermajority singled out its inclination to overrule the 
�


 landmark decision in �2u44e2 v� �o--*/ge21� that allowed public 
institutions of higher education to consider race to achieve a diverse 
student body.11   �ad  ackson recused herself from both cases, it would 
have left only two liberal justicesQ�lena Kagan and Sonia So-
tomayorQlikely to rule in favor of the universities.12  -hile  ackson's 
vote was not crucial to the outcome of the admission cases, her partic-
ipation was imperative to stop the deterioration of the Court's legiti-
macy after the decision in 
o##s v� Ja$,so/ �o.e/=s �ea-4h �2ga/*�
:a4*o/.13  This is especially true since  ustice Clarence Thomas, a 
member of the conservative wing of the Court who is not new to 

 
	 U.S., Order List� ��� U.S. (Jul. 22, 2022) https���www.supremecourt.gov�or-
ders�courtorders�0�2222zr7bpm�.pdf.   

 �d� 
� Amy #owe, Court +ill Hear Affirmative-Action Challenges Separately� Allowing 
Jackson to $articipate in )NC Case, SCOTUSBLOG (Jul. 22, 2022, ���3 PM), 
https���www.scotusblog.com�2022�0��court-will-hear-affirmative-action-chal-
lenges-separately-allowing-jackson-to-participate-in-unc-case�.  
�� Grutter v. Bollinger, �3� U.S. 30� (2003).  
��  ight years ago, in �isher v� )niv� of (eE� at Austin, ��� U.S. 3�� (20��), a di-
vided Court (�-3) upheld the University of Texas’ admission process, which consid-
ered race in its undergraduate admission process.  Since then, the composition of the 
Court has changed dramatically, and a conservative super majority has formed.   
�2 Bianca ,uilantan, (he Case that Could #verhaul College Admissions, POL�T��O 
(Aug. ��, 2022, 3��2 PM), https���www.politico.com�newsletters�the-re-
cast�2022�0�����college-admissions-harvard-race-supreme-court-000�2�22.  
�3 ��� U.S. 2�� (2022).  On the Court’s legitimacy crisis after �o//s, see Jeffrey 
M. Jones, Confidence in )�S� Supreme Court Sinks to Historic  ow, GALL � (Jun. 
23, 2022), https���news.gallup.com�poll�3���03�confidence-supreme-court-sinks-
historic-low.aspx; 4ack Beauchamp, +hat Happens +hen the $u/lic  oses �aith 
in the Supreme Court�, VO# (Jun. 2�, 2022, ���0� AM), 
https���www.vox.com�230���20�supreme-court-legitimacy-crisis-abortion-roe; 
Spencer Bokat-Lindell, �s the Supreme Court �acing a  egitimacy Crisis�, N.Y. 
T���� (Jun. 2�, 2022), https���www.nytimes.com�2022�0��2��opinion�supreme-
court-legitimacy-crisis.html; America's Supreme Court �aces a Crisis of  egiti-
macy,  �O�O���T (May �, 2022), https���www.economist.com�brief-
ing�2022�0��0��americas-supreme-court-faces-a-crisis-of-legitimacy.  
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recusal controversies surrounding the Court,14 also faced calls to 
recuse himself from the affirmative action cases because of a potential 
conflict of interest involving his wife.15  Thus, the Court made an effort 
so that Rits first Black female justice gets to take part in at least some 
of the looming arguments over schools' affirmative action policiesS16 
and to avoid the criticism that the Rspecter of recusal has repeatedly 
been used to cast unjust aspersion on the judicial work of minorities 
and women.S1	   

�n accord, the two cases were argued separately at the end of 
%ctober �
��.1
   ackson was absent from the �a2va2% �o--ege case 
oral argument but participated actively in the �/*ve2s*49 o' �o24h �a2�
o-*/a case.   ackson made some key arguments in favor of keeping race 
as one of many factors in higher education admissions� �1� she ques-
tioned the petitioner’s RstandingS to sue when race is used in this con-
text�1� ��� she doubted whether Rstare decisisS can be overcome with-
out clear historical evidence as to the original meaning of the �qual 

 
�4 See infra Part VI (discussing some of the recusal controversies surrounding Jus-
tice Thomas in recent years).   
�5 Thomas’s wife, Virginia (Ginni) Thomas, currently serves on the advisory board 
of the National Association of Scholars, which filed an amicus brief in the #arvard 
case.  See Jane Mayer, �s �inni (homas a (hreat to the Supreme Court�, N�" 
YO���� (Jan. 2�, 2022), https���www.newyorker.com�magazine�2022�0��3��is-
ginni-thomas-a-threat-to-the-supreme-court�utm7source�NYR7R G7GAT ; Tier-
ney Sneed, +hat to Know a/out the Justice Clarence (homas Recusal �e/ate 
Around His +ife’s (eEts, CNN (Mar. 30, 2022), https���edi-
tion.cnn.com�2022�03�2��politics�clarence-ginni-thomas-election-reversal-texts�in-
dex.html.  
�6 Alex Swoyer � Stephen Dinan, Supreme Court's �irst Black �emale Justice �E-
pected to +eigh in on Affirmative Action, T�� WA��. T���� (Aug. 3, 2022), 
https���m.washingtontimes.com�news�2022�aug�3�supreme-court-justice-ketanji-
brown-jackson-expect�https���m.washingtontimes.com�news�2022�aug�3�supreme-
court-justice-ketanji-brown-jackson-expect�.  
�	 The Crimson  ditorial Board, A Black +oman on the Highest Court in the  and, 
T�� #A�!. C����O� (Feb. �0, 2022) https���www.thecrimson.com�arti-
cle�2022�2��0�editorial-a-black-woman-in-scotus�. 

 !arathon After Jeopardy in Appears Action Affirmative Amy #owe,�

 

(Oct. 3�, 2022, ���� PM),  BLOGSCOTUS ,arguments
https���www.scotusblog.com�2022��0�affirmative-action-appears-in-jeopardy-after-
marathon-arguments 
�� Transcript of Oral Argument at ��, Students for Fair Admission, Inc. v. Univ. of 
N.C., WL 3�0��0�(2022) (No. 2�-�0�), https���www.supremecourt.gov�oral7argu-
ments�argument7transcripts�2022�2�-�0�7bb�j.pdf  
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&rotection Clause�2� and �
� she suggested that taking race out of the 
admission process, while taking into account other factors, would ac-
tually violate the �qual &rotection Clause.21   

To demonstrate the last point,  ackson presented a hypothetical 
with two applicants, both of whom were from North Carolina and 
wanted to have their family background recogniLed in the application 
process� one who would be the fifth generation to graduate from the 
University of North Carolina and another who is a descendant of 
slaves.22  According to  ackson, the first applicant would be able to 
have his family background considered and valued if the Court were 
to adopt a new no-race-conscious admissions rule.  �owever, the sec-
ond applicant, Rwouldn't be able to because his story is in many ways 
bound up with his race and with the race of his ancestors.S23  R-hy 0is1 
excluding consideration of race . . . not an equal protection violation�S  
 ackson defiantly asked the lawyer for the S��A organiLation.24  Al-
though  ustice  ackson, allied with  ustices Sotomayor and Kagan, 
asked challenging questions of the attorney for S��A and by which 
defended race-conscious admissions programs, court-watchers, who 
had observed the oral argument of the affirmative action cases, con-
cluded the six conservative justices resolved to end or significantly 
narrow affirmative action in higher education.25  

Seven months later, the Court resolved the two cases in a single 
majority opinion, delivered by Chief  ustice (oberts and joined by  us-
tices Clarence Thomas, Samuel Alito, Neil �orsuch, Brett Kavanaugh, 
and Amy Coney Barrett.26  The Court noted that since �discrimination 
that violates the �qual &rotection Clause . . . committed by an institu-
tion that accepts federal funds also constitutes a violation of Title ,�,� 
both admission programs would be evaluated under the standards of 

 
2� �d� at ���.     
2� �d� at 30-3�.     
22 �d� at ��-��.     
23 �d� at ��.    
24 �d� at ��-�� 
25 #owe, supra note ��; Mark Sherman � Jessica Gresko, Affirmative Action in 
Jeopardy After Justices Raise �ou/ts, A��O��AT�� P���� (Oct. 3�, 2022), 
https���apnews.com�article�voting-rights-ketanji-brown-jackson-us-supreme-court-
college-admissions-affirmative-action-���ab�30c���bcdc�b2a�a220���dd��.  
26 Students for Fair Admission, Inc. v. President and Fellows of #arv. Coll., �00 
U.S. ���, ��� (2023). 
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the �qual &rotection Clause.2	  Accordingly, the Court ruled that �ar-
vard College's and North Carolina's admission programs violated the 
�qual &rotection Clause of the �ourteenth Amendment since they 
Rlack sufficiently focused and measurable objectives warranting the 
use of race, unavoidably employ race in a negative manner . . . and lack 
meaningful endpoints.S2
  (oberts reasoned that R0c1ollege admissions 
are Lero-sum.  A benefit provided to some applicants but not to others 
necessarily advantages the former group at the expense of the latter.S2�  
-hile the Court did not explicitly overrule �2u44e2 v� �o--*/ge2,3� the 
Court held that a Rstudent must be treated based on his or her experi-
ences as an individualQnot on the basis of race.S31  Notwithstanding, 
(oberts clarified that the universities can consider an applicant’s dis-
cussion of how race affected the applicant’s life, Rso long as that dis-
cussion is concretely tied to a quality of character or unique ability that 
the particular applicant can contribute to the university.S32  The major-
ity opinion contains references and responses to  ackson's positions 
and arguments but states that  ustice  ackson took no part in the con-
sideration or decision of the �a2va2% �o--ege case.33   ackson filed a 
dissenting opinion, joining  ustice Sotomayor’s dissent.  Both dissents 
declare that  ackson did not participate in the consideration or decision 
of the �a2va2% �o--ege case.34  �n her dissent,  ackson wrote passion-
ately and critically against the majority's opinion, the interpretation it 
adopted of the �qual &rotection Clause, and the result reached, calling 
it Ra tragedy for us all.S35  

The rare move36 to separate the two cases resembles a previous 
decision made in a pair of casesQ�o-o2a%o 
e1a24.e/4 o' S4a4e v� 

 
2	 �d� at �.  The Court cited �ratG v� Bollinger, �3� U.S. 2��, 2�� (2003).  The Court 
also noted that Justice Gorsuch questioned the above proposition, and that neither 
party asked the Court to reconsider the proposition.    
2
 Students for Fair Admission, Inc. v. President and Fellows of #arv. Coll., �00 
U.S. ���, 230 (2023). 
2� �d� at 2��. 
3� Grutter v. Bollinger, �3� U.S. 30� (2003).  
3� Students for Fair Admission, Inc. v. President and Fellows of #arv. Coll., �00 
U.S. ���, 23� (Oct. 3�, 2023). 
32 �d� at ���.   
33 �d� at 23�.   
34 �d� at 3�� n� (Sotomayor, J., dissenting); �d� at 3�� n�(Jackson, J., dissenting).  
35 �d� at ��� (Jackson, J., dissenting). 
36 Swoyer � Dinan, supra note ��. 
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�a$a3	 and �h*a'a-o v� �ash*/g4o/3
Qconcerning the constitutional-
ity of RTfaithless elector’ laws, which penaliLe or remove presidential 
electors whoS refuse Rto vote for the candidate they have pledged toS 
endorse.3�  These cases attracted attention because of their potentially 
dire consequences.  Critics speculated that ruling in favor of the Rfaith-
less electorsS could disenfranchise voters, subvert public confidence in 
the democratic system, and throw the �
�
 presidential election into 
chaos.4�  The Court granted review in  anuary �
�
 and consolidated 
the cases for oral argument.41  �owever, almost two months later,  us-
tice Sotomayor notified the parties that she would not participate in 
one case because of her friendship with one of the respondents.42  The 
Court then ordered the cases to be heard separately, noting that R ustice 
Sotomayor took no part in the consideration of this order.S43  This 
move also turned out to be convenient.  The Court unanimously upheld 
-ashington's statute in �h*a'a-o.44   ustice Kagan wrote the majority 
opinion for eight justices and explained that nothing in the Constitution 
Rexpressly prohibits States from taking away presidential electors’ vot-
ing discretion as -ashington does.S45  �n �a$a� the Court issued an 
unsigned short 1e2 $u2*a., holding that the judgment of the Tenth Cir-
cuit is reversed for the reasons stated in �h*a'a-o, noting again that 

 
3	 Cal. Dep’t of State v. Baca, No. ��-���, slip op. at � (July �, 2020). 
3
 Chiafalo v. Wash., No. ��-���, slip op. at � (May �3, 2020). 
3� Amy #owe, #pinion Analysis� Court )pholds I�aithless �lectorJ  aws, 
SCOTUSBLOG  (Jul. �, 2020, ���3 PM),  https���www.scotusblog.com�2020�0��opin-
ion-analysis-court-upholds-faithless-elector-laws�. 
4� Adav Noti � Paul Smith, Symposium� )n/inding $residential �lectors Could 
(hrow the �	�	 �lection into Chaos, SCOTUSBLOG  (Apr. 23, 2020, �2�32 PM), 
https���www.scotusblog.com�2020�0��symposium-unbinding-presidential-electors-
could-throw-the-2020-election-into-chaos�. 

, LOGBSCOTUS, Colorado �epartment of State v� Baca4� 
https���www.scotusblog.com�case-files�cases�colorado-department-of-state-v-baca� 
(last visited Aug. 2�, 202�).  
42 Letter from the Clerk of Court to Counsel of record noting that Justice So-
tomayor will not continue to participate in the Baca case (Mar. �0, 
2020),.https���www.supremecourt.gov�DocketPDF������-
�����3�����202003�0�3��2220�7��-����20SS�20recusal�20letter.pdf.  
43 Colorado �epartment of State v� Baca� SCOTUSBLOG (J L. �, 2020),  
https���www.scotusblog.com�case-files�cases�colorado-department-of-state-v-baca�. 
44 Chiafalo v. Washington, ��� U.S. ���, ��� (2020). 
45 �d� at ��0.   
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 ustice Sotomayor Rtook no part in the decision of this case.S46  The 
exact voting distribution of the justices in �a$a is unclear since the 
failure to write separate opinions does not signal assent to the 1e2 $u�
2*a..4	  Notwithstanding, it is clear that the Court's disposition of 
�h*a'a-o and �a$a left the system of faithless elector laws in place4
 
and allowed  ustice Sotomayor to participate in a significant part of the 
deliberations about Rfaithless electorS laws.  -hile the Court did issue 
two separate opinions in the cases concerning the constitutionality of 
Rfaithless electorS laws, the disposition of these cases as it concerns 
discharging a justice recusal obligation, is not materially different from 
its disposition of the affirmative action cases.  This difference could be 
explained, again, as motivated by convenience �e.g., the Court didn’t 
want to issue duplicative or incomplete opinions�.4�   

(ecusal issues are not unique to the Supreme Court, and arise 
at each level of the federal judiciary.5�  �owever, at the Supreme Court 
level, recusal raises unique issues, presents distinct constitutional con-
siderations, and engages worrisome practices.51  �oremost, in each 

 
46 Colo. Dep’t of State v. Baca, ��� U.S. ���, ��� (2020).  Justice Thomas concurred 
only in the judgment Vfor the reasons stated in his separate opinion in Chiafalo.W   
�d� (Thomas, J., concurring��  
4	 Josh Blackman, �nvisi/le !ajorities� Counting to Nine *otes in $er Curiam 
Cases, SCOTUSblog (Jul. 23, 2020, 3�23 PM), https���www.sco-
tusblog.com�2020�0��invisible-majorities-counting-to-nine-votes-in-per-curiam-
cases�.  
4
 #owe, supra note 3�.  
4� See Richard M. Re, �id Justice Jackson Actually Recuse from Students �or �air 
Admissions v� Harvard�, R�’� J ���ATA (June 30, 2023, 2�2� PM), 
https���richardresjudicata.wordpress.com�2023�0��30�did-justice-jackson-actually-
recuse-from-students-for-fair-admissions-v-harvard� (critiquing the Court for bend-
ing the recusal obligation for the sake of convenience).    
5� James V. Grimaldi, Coulter Jones, � Joe Palazzolo, 
�
 �ederal Judges Broke 
the  aw /y Hearing Cases +here (hey Had a �inancial �nterest, WALL ST. J. (Sep. 
2�, 202�), https���www.wsj.com�articles��3�-federal-judges-broke-the-law-by-hear-
ing-cases-where-they-had-a-financial-interest-���32�3��2�; M. Margaret Mc&e-
own, (o Judge or Not to Judge� (ransparency and Recusal in the �ederal System, 
30 R�!. L�T�G. ��3 (20��); Richard  . Flamm, History of and $ro/lems with the 
�ederal Judicial �is>ualification �ramework, �� D�A�� L. R�!. ��� (20�0).   
5� See Steven Lubet, �is>ualification of Supreme Court Justices� (he Certiorari 
Conundrum, �0 M���. L. R�!. ���, ��� (����); Caprice L. Roberts, (he �oE �uard-
ing the Henhouse� Recusal and the $rocedural *oid in the Court of  ast Resort, �� 
R TG��� L. R�!. �0� (200�); Debra Lyn Bassett, Recusal and the Supreme Court, 
�� #A�T��G� L.J. ���, ��0 (200�); Louis J. Virelli III, (he �)n�Constitutionality of 
Supreme Court Recusal Standards, 20�� W��. L. R�!. ���� (20��); Robert J. #ume, 
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level of the federal court system, individual judges decide for them-
selves whether recusal is needed,52 but there is no formal procedure for 
court review or appeal of the recusal decision of a Supreme Court jus-
tice in a specific case.53  Thus, contrary to the conventional wisdom 
that Rno man should be a judge in his own case,S54 every Supreme 
Court justice is the sole and final arbiter of his own impartiality, unlike 
every other federal judge.  �urthermore, usually, the individual justice 
does not explain his or her decision.55   

�or the past two years, the Supreme Court has come under 
harsh scrutiny for the ethical standards of its justices. The criticism 
follows a series of investigative reports focusing on the justices' rela-
tions with politicians, wealthy benefactors, and organiLations, with an 
interest in specific disputes or in the Court in general.56  The decline in 
trust in the Court can be attributed in part to the sharp shift to the right, 
but also to what is perceived by the public as a lack of integrity and a 
double standard of its justices.  #embers of Congress have submitted 
several proposals to reform the Supreme Court's ethics and recusal 
practices.5	  Although their declared aim is bipartisan, (epublican 

 
�eciding not to �ecide� (he $olitics of Recusals on the Supreme Court, �� LA" � 
SO�’$ R�!. �2� (20��).  
52 According to federal statute 2� U.S.C. R ���, all federal judges, including the 
Justices of the Supreme Court, are disqualified from sitting in proceedings where 
their impartiality may reasonably be questioned, including instances where the jus-
tice has a personal bias concerning a party, has a financial interest in the case, or has 
acted as counsel in the matter.  Moreover, federal judges, including Justices of the 
Supreme Court, take an oath of impartiality, swearing to Vadminister justice without 
respect to persons, and do equal right to the poor and to the rich, and 5to6S faithfully 
and impartially discharge and perform all the dutiesS under the Constitution and 
laws of the United States.W 2� U.S.C. R ��3 (2023). 
53 William #. Rehnquist,  et �ndividual Justice !ake Call on Recusal, ATLA�TA J.-
CO��T., at ��A (Jan. 2�, 200�).   
54 See Leslie W. Abramson, �eciding Recusal !otions� +ho Judges the Judges�, 
2� VAL. U. L. R�!. ��3, ���, ���, ��� (����); Dmitry Bam, #ur )nconstitutional 
Recusal $rocedure, �� M���. L.J. ��3�, ���3 (20��);  �"A�� CO�� �T AL., 
R��O�T� O� S��  �"A�� CO��, &�T. I� T���T��� PA�T� 3��-�� (��2�).    
55 Amanda Frost, Judicial �thics and Supreme Court �Eceptionalism� 2� G�O. J. 
L�GAL  T���� ��3, ��0 (20�3); Barry Sullivan,  aw and �iscretion in Supreme 
Court Recusals� A Response to $rofessor  u/et, �� VAL. U. L. R�!. �0�, ��0 (20�3). 
See infra Part VII (discussing some formal and informal changes in recusal practices 
in order to provide an explanation for recusal decisions). 

�3 and accompanying text.  -notes 30� supra See  

56
  
5	 For instance, Senator Sheldon Whitehouse (Dem.) and #ouse Rep. #ank John-
son (Dem.) introduced the 2�st Century Courts Act of 2022 to provide a procedure 
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lawmakers believe the proposals are an orchestrated attack on specific 
dedicated conservative justices and on the Court's conservative work-
ing majority.5
 

(egardless of the low chances of the proposals passing through 
a gridlocked Congress and becoming law, it also meets a constitutional 
obstacle that it may be unable to overcome.  Chief  ustice  ohn (oberts 
explained in the ���� �ea2��/% �e1o24 o/ 4he �e%e2a- Ju%*$*a295� that 
the current state of affairs �of no Court review� is the result of the 
Runique circumstances of the Supreme Court.S6�  Namely, there is no 
higher court to review the justice's recusal decision since the Constitu-
tion orders that there should be only Rone supreme Court.S61  #oreo-
ver, (oberts added that if the Supreme Court would review the justices' 
own recusal decision, Rit would create an undesirable situation in 
which the Court could affect the outcome of the case by selecting who 
among its 0m1embers may participate.S62  (oberts also questioned the 
power of Congress to regulate or RrequireS recusal to preempt any po-
litical involvement by devising an alternative solution, like the new 
proposals mentioned above, except a solution based upon a 

 
for recusals or disqualification motions and for their review by the entire Supreme 
Court if a justice decides not to recuse.  If a party’s motion is V(h)(�)S accompa-
nied by a certificate of good faith and an affidavit alleging facts sufficientW to sup-
port disqualification, it will be referred to the full court, as will other procedural 
motions.  The Bill seeks to amend statute 2� U.S.C. R ��� and states that� 
V(h)(3) The Supreme Court of the United States shall be the reviewing panel for a 
motion seeking to disqualify a justice.W  S. �0�0, ���th Cong. (202�-2022), 
https���www.congress.gov�bill����th-congress�senate-bill��0�0�text; #.R. ��2� - 
2�st Century Courts Act of 2022, ���th Cong. (202�-2022) https���www.con-
gress.gov�bill����th-congress�house-bill���2�. 
5
  llena  rskine, Repu/licans Call �thics Hearing a �ou/le-Standard� �emocrats 
Call for a Standard, SCOTUSBLOG (Apr. 2�, 2022, ���� PM), https���www.sco-
tusblog.com�2022�0��republicans-call-ethics-hearing-a-double-standard-democrats-
call-for-a-standard�.  
5� See C���� J �T��� JO�� G. ROB��T�, J�., 20�� Y�A�- �� R��O�T O� T�� 
F����AL J ����A�$ (D��. 3�, 20��), https���www.supremecourt.gov�opin-
ions���pdf���-���7i�2�.pdf. 
6� �d� at �.  See also An #pen �iscussion with Justice Ruth Bader �ins/urg, 3� 
CO��. L. R�!. �033, �03� (200�) (maintaining that Vone should distinguish the sit-
uation of a district judge or a court of appeals judge, from that of a Supreme Court 
Justice.W). 
6� ROB��T�, supra note ��, at �.  U.S. Const. art. 3, R �� VThe judicial 5p6ower of 
the United States, shall be vested in one 5S6upreme Court, and in such inferior Courts 
as the Congress may from time to time ordain and establish.W    
62 ROB��T�, supra note ��, at �.   
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constitutional amendment.63  (ecently, all nine presiding justices 
signed a S4a4e.e/4 o/ �4h*$s �2*/$*1-es a/% �2a$4*$es,64 reaffirming 
the status quo.  The Statement reiterated (obert's reasoning and in-
cluded the ���� �ea2��/% �e1o24 o/ 4he �e%e2a- Ju%*$*a29 in the RAp-
pendix P "ist of  udicial �thics Authorities.S 

This position is understandable, as it wishes to maintain inde-
pendence for the judiciary vis-M-vis Congress.65  �owever, the unwar-
ranted current state of affairs could be avoided if the Court had recon-
sidered its approach of not providing a Court review of recusal 
decisions taken by individual justices.  The Court's orders concerning 
the deconsolidation of the cases mentioned above came very near to 
doing just that.  By deciding to deconsolidate the cases, the Court had 
de facto affected who among its members can participate.  #oreover, 
these orders imply approval of the recusal decisions taken by  ustices 
Sotomayor and  ackson, since both orders indicated the  ustices Rtook 
no part in the consideration of this order,S namely, it was not up to 
them to decide on the matter.  "astly, contrary to the impression given 
by (oberts and the presiding justices, the Runique circumstances of the 

 
63 ROB��T�, supra note ��, at �.  See also Virelli III, supra note ��, at ���� (arguing 
that the Constitution, specifically the constitutional principle of separation of powers, 
precludes Congress from setting the recusal standards for the Justices).  Virelli sug-
gested that Congress should use various indirect constitutional tools, such as im-
peachment, confirmation hearings, investigation, and appropriation to influence the 
Justices� recusal practices.  Louis J. Virelli III, Congress� the Constitution� and Su-
preme Court Recusal� �� WA��. � L�� L. R�!. ��3�, ����-�� (20�2).  But see Frost, 
supra note ��� at ��3 (arguing that VCongress has broad constitutional authority to 
regulate the Justices’ ethical conductW (recusal procedures included) of the Supreme 
Court, Vjust as it has exercised control over other vital aspects of the Court�s admin-
istration, such as the Court�s size, quorum requirement, oath of office, and the dates 
of its sessions.W).    
64 See STAT����T O�  T���� P������L�� A�� P�A�T����, signed by all current pre-
siding justices, which was attached to the Letter from Chief Justice John G. Roberts 
to Senator Richard J. Durbin, Chair Committee on the Judiciary (Apr. 2�, 2023).        
65 See C���� J �T��� JO�� G. ROB��T�, J�., 202� Y�A�- �� R��O�T O� T�� 
F����AL J ����A�$ (202�) (VThe Judiciary’s power to manage its internal affairs 
insulates courts from inappropriate political influence and is crucial to preserving 
public trust in its work as a separate and co-equal branch of government.W).  See also 
Tanner Stening, �ederal Judges' �inancial Conflicts Add to the !istrust of the Judi-
cial System, N�"��NO�T��A�T��� (Jan. ��, 2022), https���news.northeast-
ern.edu�2022�0�����federal-judges-financial-conflicts�.   
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0United States1 Supreme CourtS66 and unique institutional setting6	 
characteriLe other foreign common law Rcourts of last resort.S6
  

The issue of self-judging in the highest court of the land and 
the efforts to curtail it are as old as the formation of a hierarchical court 
system and the conglomeration of judicial authorities under one su-
preme entity.  � will use the biblical story about the rebuke King David 
received from the prophet Nathan after seducing Bathsheba and caus-
ing the death of her husband to explain the problems, tensions, and 
conflicting considerations of the contemporary recusal doctrine of 
America’s highest court.  This biblical judicial tale also has two possi-
ble conclusions, depending on the different interpretations of what 
transpired behind closed doors almost three thousand years ago.  The 
first interpretation is the need for institutional arrangements that secure 
judicial independence and impartiality.  The second understanding is 
the need to develop a judicial protocol that consists of procedural and 
substantive rules to deal with self-serving judging by the highest legal 
authority.  This interpretation also explains why the pleas to reform the 
Supreme Court recusal have only increased despite increased efforts to 
regulate recusals in the new (oberts Court.6�  �n light of this explana-
tion, this Article offers a new assessment of the �a2va2% �o--ege and 
�a$a judicial recusal strategies. 

This Article will describe and analyLe the problem of impar-
tiality in the highest court of the land through the lenses of the different 
legal interpretations of David’s rebuke by Nathan.  This Article pro-
ceeds as follows� &art �� explores the conventional interpretation of the 
biblical story and its twofold conclusion� that the impartial application 
of the law is contingent upon institutional arrangements that guarantee 
the justices' term of office and the need to draw a line to separate proper 
judicial interactions and relations from inappropriate judicial ties.  �n 

 
66 STAT����T O�  T���� P������L�� A�� P�A�T����, supra note ��, at �.  
6	 ROB��T�, supra note ��, at �.  
6
 See R. Matthew Pearson, �uck �uck Recuse� �oreign Common  aw �uidance 
� �mproving Recusal of Supreme Court Justices, �2 WA��. � L�� L. R�!. ����, 
����-�� (200�). 
6� Russell Wheeler, Justice (homas's �ailure to Recuse !ay /e +rong /ut it's not 
Judicial !isconduct, B�OO���G� (Mar. 2�, 2022), https���www.brook-
ings.edu�blog�fixgov�2022�03�2��justice-thomass-failure-to-recuse-may-be-wrong-
but-its-not-judicial-misconduct�; Molly Coleman � Tristin Brown, (he Supreme 
Court's  egitimacy Crisis� �rom Recusal �ssues to Blatant $artisanship, T��� 
VOG � (June ��, 2022), https���www.teenvogue.com�story�supreme-court-legiti-
macy-crisis.  

13

Segev: Judges in Their Own Cases

Published by Digital Commons @ Touro Law Center, 2024



11�
 ����� �
� ������ ,ol. 
� 

&art ���, this Article presents a new alternative interpretation of the en-
counter between Nathan and David, according to which the poor man’s 
ewe lamb parable is a juridical parable meant to induce David to judge 
himself by the same standard that he applies to others.  The Article 
suggests the existence of an ancient judicial protocol that deals with 
the issue of the king-judge self-judging.  This Article expounds on the 
conditions of the ancient juridical protocol and the ways it corresponds 
with modern recusal practices in the Supreme Court.  �n &art �,, this 
Article considers another problem that arises from Nathan's juridical 
parable� the absence of processes to investigate the king-judge to dis-
cover the facts of a claim brought against him.  -hile the king had 
first-hand knowledge about his supposed misbehaviors, he functioned 
as both a fact finder and adjudicator in a matter in which he had proven 
to act partially and possibly in a deceitful manner.  �n &art ,, this Ar-
ticle argues that Nathan’s parable is designed to promote impartial de-
cision-making by denying the king-judge access to the potential bias-
ing information, similar to  ohn (awls’s Rveil of ignorance.S  �n 
accord, the parable was a general judicial tool to ensure the king-judge 
impartiality vis-M-vis the different tribes �and towns� and to unify the 
law.  -hile David knew he was hearing a dispute behind a RveilS 
meant to secure his impartiality towards the parties to the dispute, he 
didn’t know that Nathan had converted this judicial tool into a juridical 
parable.  �n &art ,�, this Article discusses and analyLes similarities and 
dissimilarities between the ancient judicial protocol and modern Su-
preme Court recusal policies.  Contrary to my analysis of the self-judg-
ing protocol of ancient times, recusal is not a strong organiLing doc-
trine and is also voluntarist in nature.  &art ,�� discusses a considerable 
objection to the Court's voluntarist recusal approach based on my anal-
ysis� it allows the impartiality of the whole Court to be held hostage by 
a biased justice.  &art ,��� returns to the ancient self-judging protocol 
in search of the possible legal components that enabled the prophet to 
free the RcapturedS king-judge.  �n conclusion, &art �. proposes, based 
on the preceding discussion, an evaluation of the recusal procedure 
demonstrated in the affirmative action cases.   
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�dicts intended to guarantee Rjudicial impartiality have been 
recorded since ancient times.S	�  Though the issue of ensuring impar-
tiality is timeless and universal, some scholars have traced the origin 
of American recusal law and the disqualification of judges to the 
Rwhole  ewish and Christian tradition.S	1  #y goal here is narrower� 
to explain the legal rules and institutions both expressly and implicitly 
described in the biblical story of the prophet Nathan’s rebuke of King 
David.	2  Through the lens of this story, � wish to identify the notewor-
thy rules, principles, and judicial patterns that play a crucial part in the 
operation of the United States Supreme Court.   

King David desired Bathsheba, the wife of Uriah the �ittite, a 
senior officer in the military.	3  To prevent people from discovering 
the adultery and Bathsheba’s pregnancy, King David ordered Uriah to 
be moved to the front line and deserted in the war with the Ammonites 
so that he would be killed in battle.	4  "ater, David married Bathsheba. 
%nly then, after the grave crimes had been committed �adultery and 
murder�, was Nathan sent by �od to rebuke David for his sins�   

But the "ord saw what David had done as evil. And the 
"%(D sent Nathan unto David. And he came unto him, 
and said unto him, There were two men in one city� the 
one rich, and the other poor. The rich man had exceed-
ing many flocks and herds� But the poor man had 

 
	� Flamm, supra note �0, at ��3; John T. Noonan Jr., Judicial �mpartiality and the 
Judiciary Act of 
���, �� NO!A L. R�!. �23 (����).    
	� Noonan, supra note �0, at �2�-2�.  See also John Leubsdorf, (heories of Judging 
and Judge �is>ualification, �2 N.Y.U. L. R�!. 23�, 2�� (����).  
	2 My analysis is limited to the juridical foundations and judicial patterns of the bib-
lical story of Nathan’s parable and the denunciation of David.  The Poor Man�s  we 
Lamb Parable and the frame story of David’s sin against Bathsheba and Uriah have 
been interpreted meticulously and extensively by commentators of all periods. For 
notable studies see  �"�� M. GOO�, I�O�$ �� T�� OL� T��TA���T 3�-3� (����); 
M��� ST���B��G, T�� PO�T��� O� B�BL��AL NA��AT�!��� I��OLOG��AL 
L�T��AT �� A�� T�� D�A�A O� R�A���G ��� (����); G"�L$� #. JO���, T�� 
NAT�A� NA��AT�!�� �3 (���0); U���L S��O�, R�A���G P�O���T�� NA��AT�!�� 
�3 (Lenn J. Schramm trans., ����); MO��� #ALB��TAL � ST����� #OL���, T�� 
B�G�����G O� POL�T���� PO"�� �� T�� B�BL��AL BOO� O� SA� �L ��-�� (20��).       
	3 2 Samuel ���2-�. 
	4 �d� at ����-��. 
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nothing, save one little ewe lamb, which he had bought 
and nourished up� and it grew up together with him, and 
with his children� it did eat of his own meat, and drank 
of his own cup, and lay in his bosom, and was unto him 
as a daughter. And there came a traveler unto the rich 
man, and he spared to take of his own flock and of his 
own herd, to dress for the wayfaring man that was come 
unto him� but took the poor man's lamb, and dressed it 
for the man that came to him. And David's anger was 
greatly kindled against the man� and he said to Nathan, 
As the "%(D liveth, the man that hath done this thing 
shall surely die� And he shall restore the lamb fourfold, 
because he did this thing, and because he had no pity. 
And Nathan said to David, Thou art the man. 0/ou are 
that #an1.	5 

(obert Cover was inspired by this exemplary judicial tale, crowning 
it, along with two other judicial mythical stories,	6 the folktales of jus-
tice and jurisdiction.		  According to Cover, the story illustrates the 
need to institutionaliLe the office of the &rophet, who would subject 
the king to R�od and the "awS and whose ultimate purpose is Rspeak-
ing truth to power.S	
  To that end, Cover argued that the judge, Rmust 
be other than the king,S	� and that he must be able to derive jurisdiction 
and authority from sources beyond the bureaucratic state and positive 
law.
�  #oreover, Cover insisted that the lesson from this folktale of 
justice is that judges should resist the state's restriction of the judicial 
role.  This Article will return to Cover's non-positivist and anti-state 

 
	5 2 Samuel ���2�; id� at �2��-� 
	6 Robert Cover� (he �olktales of Justice� (ales of Jurisdiction, �� CA�. U. L. R�!. 
���, ��� (����).  Cover mentioned three exemplary judicial tales of justice and ju-
risdiction� Lord Coke of the ��th century and his opposition to &ing James I; Simeon 
Ben Shetah of the �st century B.C. confronting &ing Yanai; and prophet Nathan of 
the �0th century B.C. rebuking &ing David.   
		 �d�  
	
 �d� at ��0.    
	� �d� at ���.  

� �d�  For a critique of Cover’s presentation of the biblical story of David’s rebuke 
by Nathan see Ronald R. Garet, Judges as $rophets� A Coverian �nterpretation, �2 
S. CAL. L. R�!. 3��, 3��, 3�� (����).  For a different institutional conclusion from 
David’s rebuke by Nathan see #. Mark Roelofs, Church and State in America� (o-
ward a Bi/lically �erived Reformulation of their Relationship, �0 R�!. O� POL. ���, 
��3-�� (����).   
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agenda below.  This Article will now discuss the author’s reservations 
regarding Cover's attempt to anchor Rthe truth speakingS function of 
the judge on Nathan's performance as described in the biblical text.   

Commentators of all periods have noted that the parable of the 
poor man's ewe offers no parallel to the situation to which it is applied, 
and the story does not fit David's circumstances in many respects.
1  
The common denominator is that a relatively weak person has been 
unjustly harmed by a well-off individual.  King David is the rich man, 
permitted to marry many wives, while Uriah is the relatively poor man, 
having only one wife to whom he is greatly attached.
2  But there are 
numerous substantial differences.  Uriah is not poor at allQhe is a sen-
ior military officer� Bathsheba was neither taken by force nor slaugh-
teredQshe rose to prominence and became the mother of King Solo-
mon.  �n reality, it was Uriah who was slaughtered.  David's crimes and 
cruelty outweigh the transgressions of the rich man.  David also en-
gaged in acts of fraud and concealment �his dealings with Uriah�, mis-
used his authority, and even involved others � oab, David's military 
chief of staff� in the transgressions.
3  This conduct also led to the death 
of other soldiers besides Uriah because  oab feared that Uriah's murder 
would be too transparent, so he orchestrated a failed attack, placing 
Uriah with other warriors where they would surely be killed.
4   

Daniel �riedmann explained these incongruities, the modera-
tion of the parable by comparison to the surrounding narrative, by ap-
pealing to RNathan’s status as court0-1prophet and the caution 0it1 ne-
cessitated.S
5  A $ou24�12o1he4 is a member of the royal court who is 

 

� DA���L F�����A��, TO &�LL A�� TA�� PO������O�� LA", MO�AL�T$, A�� 
SO���T$ �� B�BL��AL STO���� �� (2002). See also Joshua Berman, �ou/le !eaning 
in the $ara/le of the $oor !an's �we �� Sam 
��
-
�, �3 J. O� #�B��" S����T ��� 
� (20�3).  

2 Berman, supra note ��, at 2.   

3 2 Samuel ���2-�. 

4  Samuel �����-��.  

5 F�����A��, supra note ��, at �2.  On Nathan being a court-prophet see also 
B���A��� U����������,  A�L$ P�O����$ �� I��A�L 2��-30� (David Louvish 
trans., ����); Garet, supra note �0, at �0�; JO���, supra note �2, at 20-2�.  There are 
other explanations, which have been offered.  I will examine one of them in Part III 
below.  Another explanation, which is beyond the scope of this article, was offered 
by David Janzen, (he Condemnation of �avid's I(akingJ in Samuel 
��
-

, �3� J. 
O� B�BL��AL L�T��AT �� 20� (20�2).  Janzen argued that the point of the parable Vis 
to have David convict himself not primarily of murder and adultery but simply of 
Xtaking’ Bathsheba, a matter that God sees as an attempt by David to usurp God’s 
role in their relationship.W  �d�   
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dependent on the king and is in his service.  The court-prophet had the 
Rtask of confirming and preserving the monarchyS and was regularly 
consulted for divine advice as to which path would be following �od’s 
will and would guarantee success.
6  -ithin these boundaries, court-
prophets sometimes censured the king’s behavior, and their criticism 
was taken seriously.  This position required Nathan to be extra careful, 
even when he reprimanded David for his sin, lest he be perceived as 
overstepping his role.  According to this explanation, the parable is a 
subtle, indirect, and perhaps even pleasing way of criticiLing the King.  
Nathan’s preaching of morality was behind closed doorsQDavid did 
not receive a physical punishment, and Nathan did not turn to the peo-
ple or seek an alternative leader.
	  Nathan's conduct was by no means 
Rspeaking truth to power,S rather it was similar to the conduct of a pas-
tor-confessor or religious counselorQNathan came to David's house, 
preached morals, demanded repentance, and offered absolution.

  
"ater on, in 1 Kings, ch. 1, Nathan is presented as Ran accomplice of 
Bathsheba in the move to secure the throne for Solomon,S and his ac-
tions could be characteriLed more as a friend of the royal family or 
even as a servant �Rbowing and doing obeisance on entering the king's 
presenceS�
� rather than as a Rjustice prophet.S��    

 �n any case, Nathan's performance was in sharp contrast, for 
example, to the denunciation of King Saul by the prophet Samuel, 
whom �riedmann classified R12o1he4 as �a  /a4*o/a- -ea%e2,S�1 who 

 

6 F�����A��, supra note ��, at ���-��; JO���, supra note �2, at 2�.  On Nathan’s 
role as legitimizer of the Davidic dynasty see G.W. Ahlstrom, $rophecy and Society 
in Ancient �srael /y Ro/ert R� +ilson, �� J. O� N�A�  . ST �. 2�� (����) (book 
review).   

	 F�����A��, supra note ��, at ���.   


 According to the Biblical text, Nathan predicted three punishments� one was that 
the house of David will never give up a sword.  The second punishment was the 
taking of David’s wives and giving them to another publicly.  The third punishment 
was that the son who is born will die.  In Friedmann’s opinion, for the most serious 
part of the case, namely the murder of Uriah, David gets away with nothing.  
F�����A��, supra note ��, at ��. 

� � Kings ��23� VAnd they told the king, saying, Behold Nathan the prophet. And 
when he came in before the king, he bowed himself before the king with his face to 
the ground.W  JO���, supra note �2, at 2�, ��.  
�� JO���, supra note �2, at 2�, ��.  See also Garet, supra note �0, at �0� (VThe 
Nathan narratives serve in part to defend the legitimacy of the succession of Solo-
mon. SThough Nathan was sufficiently Xother than the &ing’ to rebuke David, his 
Xotherness’ should not be exaggerated.W). 
�� F�����A��, supra note ��, at ���.   
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publicly humiliated Saul and impeached him at the people's assem-
bly.�2  Another contrasting example is the prophet �lijah, classified by 
�riedmann as an o11os*4*o/�12o1he4, who overthrew kings�3 and oper-
ated more as a free-lance prophet.�4  �lijah bluntly and directly con-
fronted King Ahab for the murder of Naboth through a false trial that 
was engineered by the King’s wife, 'ueen  eLebel, to take Naboth’s 
vineyard which was adjacent to the King's palace.  �n one of the most 
furious of biblical admonitions, �lijah uttered the words, RThus saith 
the "ord, �ast thou killed and also taken possession� And thou shalt 
speak unto him, saying, Thus saith the "%(D, �n the place where dogs 
licked the blood of Naboth shall dogs lick thy blood, even thine.S�5  
�lijah’s condemnation of Ahab included not only the Runlawful tak-
ing,S but also the murder of Naboth.  Nathan mentioned the killing of 
Uriah only after David announced the rich man's judgment, leading 
some commentators to suggest that it is a late authorship installment.�6  
The institutional differenceQ$ou24�12o1he4 versus '2ee�-a/$e�
12o1he4Qcan explain the discriminatory treatment of the kings.  David 
was allowed to repent and earn forgiveness, and the punishment was 
not extracted from him.  Ahab's punishment was final, and the fate of 
his dynasty was doomed.  �rom a moral and legal point of view, both 
kings committed grave sins and crimes.  �owever, David was permit-
ted to reap the fruit of his crimes, while Ahab was not.�	   

Thus, a possible conclusion from �riedmann’s discussion is 
that the impartial application of basic rules �i.e., the prohibition against 
adultery and murder� and principles �i.e., no man should profit by his 
own wrong��
 is contingent upon institutional arrangements that pro-
tect and guarantee the justices’ term of office.  This effectively grants 
them immunity from suffering personal punishment due to their judi-
cial decisions and prevents their removal.  The exception is for cases 
of the most serious crimes, and even then, only by an especially 

 
�2 �d�  
�3 �d� at ���.   
�4 Matthijs J. de Jong, Review� $rophecy in the Ancient Near �ast� A $hilological 
and Sociological Comparison /y J� Stokl, A����! �&� O����T�O���� �G 3�3, 3�3-
�� (20��).  
�5 � Kings 2����. 

. 3�note 3 infra, ��T%B��G# See�6
  
�	 Compare F�����A��, supra note ��, at �2� with Nili Cohen, (he Slayer Rule, �2 
B.U. L. R�!. ��3, ��� (20�2) (VIn practice, however, both 5kings6 retained the profit 
of their crimes� David kept Bathsheba, Ahab the vineyard.W).�
�
 RO�AL� D"O����, TA���G R�G�T� S���O �L$ 2� (����).  
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cautious procedure.��  Such arrangements, for example, are provided 
by Article ���, sec. 1, of the U.S. Constitution, which establishes that 
the justices serve Rduring good 0b1ehavior,S which is generally inter-
preted as life appointment and that the justices’ salaries may not be 
decreased while they are in office.1��  Another example is established 
by  Article ��, section 4, which provides that a justice’s removal from 
office is available only for RConviction of, Treason, Bribery, or other 
high Crimes and #isdemeanors,S1�1 and only by the process of im-
peachment where the �ouse of (epresentatives must present a charge 
to the Senate that can convict the impeached justice with Rthe Concur-
rence of two thirds of the #embers present.S1�2  

-hile this conclusion sheds some light on our current consti-
tutional debates and provides a possible explanation for some of our 
arrangements, the biblical story cannot offer us serious guidance as to 
the specific measures that provide for judicial impartiality and inde-
pendence for Supreme Court justices today.  �ven the arrangements 
provided by the Constitution can be seen as too outdated to deal with 
the modern political, social, and economic challenges facing the Court 
in the twenty-first century.  Current institutional reform proposals to 
prevent or minimiLe conflict of interests and enhance impartiality vary 
greatly.  Some propose requiring justices to disclose and sell their 
stocks,1�3 while others suggest installing term limits for Supreme Court 
justices.  The historical circumstances that mandated life tenure have 
changed and that lifetime appointment enables the justices to push their 

 
�� See also Irving R. &aufman, Chilling Judicial �ndependence, �� YAL� L.J. ���, 
��0 (����).    
��� U.S. CO��T. art. III, R �, states� VThe Judges, both of the supreme and inferior 
Courts, shall hold their Offices during good Behavior, and shall at stated Times, re-
ceive for their Services, a Compensation, which shall not be diminished during their 
Continuance in Office.W  According to the Supreme Court website, this clause is 
meant to Vensure an independent Judiciary and to protect judges from partisan pres-
sures.W  T�� S ����� CO �T O� T�� U��T�� STAT��, https���www.su-
premecourt.gov�about�institution.aspx (last visited Jan. ��, 202�).  
��� U.S. CO��T. art. I, R 3; U.S. CO��T. art. II, R �.  
��2 U.S. CO��T. art. I, R 3, cl. �. See also Stephen G. Breyer, Judicial �ndependence 
in the )nited States, �0 ST. LO �� U. L.J. ���, ��0 (����).    
��3 Stocks and Recusals, F�# T�� CT., https���fixthecourt.com�fix�stocks-and-
recusals� (last visited Jan. 3, 202�). See also Courthouse  thics and Transparency 
Act, � U.S.C. RR �20�-�20� (2022) (recently enacted by the ���th Congress).   
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partisan judicial agenda with almost no accountability.1�4  � will not 
entertain these proposals since they are beyond the scope of this Arti-
cle.    

Another possible conclusion from �riedmann’s discussion is 
that a person cannot judge his close friend, or that impartiality required 
Nathan to recuse himself because he was a friend of the royal family.  
Today, the basis for recusal under federal law is found in �� U.S.C. N 
4��.1�5  At first glance, such a conclusion seems fairly obvious as ex-
emplified by  ustice Sotomayor’s recusal from the �a$a case1�6 due to 
her well-documented friendship with respondent &olly Baca.1�	  �n a 
short letter from the Clerk of the Court, counsels were informed that�   

 ustice Sotomayor has determined that she will not con-
tinue to participate in this case. The  ustice believes that 
her impartiality might reasonably be questioned due to 
her friendship with respondent &olly Baca. See �� 
U.S.C. N 4���a�. The initial conflict check conducted in 
 ustice Sotomayor’s Chambers did not identify this po-
tential conflict.1�
 

Nonetheless, life is not always so simple, as proven by the controversy 
regarding  ustice Antonin Scalia’s denial of a motion to recuse himself 
from a case involving ,ice &resident (ichard B. Cheney.1��  The mo-
tion was based on the close and long-standing friendship between 
Scalia and Cheney and a duck-hunting trip they went on together while 
the lawsuit against Cheney was pending before the Court.11�  �n a 
twenty-one-page memorandum opinion, Scalia denied the motion, 
maintaining that friendship is grounds for recusal of a  ustice where 
the case involves the personal pecuniary interest or the personal liberty 
of the friend, but not when the friend is involved in an ordinary �Rrun-

 
��4 (erm  imits� !ost recent �(C-endorsed Supreme Court (erm  imits Act intro-
duced in Congress, F�# T�� CT. (Jun. 30, 2023), https���fixthecourt.com�fix�term-lim-
its�.    
��5 2� U.S.C. R ���.  
��6 See Colo. Dep’t of State v. Baca, ��� U.S. ���, ��� (2020). 
��	 See Joey Bunch, �enver $arty �ets �irect  ine to Congratulate Sotomayor, T�� 
D��!�� PO�T, https���www.denverpost.com�200��0��0��denver-party-gets-direct-
line-to-congratulate-sotomayor�, (Aug. � 200).  
��
 Sotomayor Recusal Letter, supra note �2.  
��� Cheney v. United States Dist. Ct. for the Dist. of Columbia, ��� U.S. ��3 (200�) 
(memorandum of Scalia, J.). 
��� �d� at ���-��.   
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of-the-millS� litigation in his official capacity.111  Scalia added that a 
rule that mandates justices to recuse from cases in which the official 
actions of friends are at issue would RharmS and RdisableS the Court,112 
giving Rthe press a veto over participation of any  ustices who had so-
cial contacts with, or were even known to be friends of, a named offi-
cial.S113  Scalia explained that many  ustices had reached the Court 
precisely because they were friends of the incumbent &resident or other 
senior officials114 and reviewed in length the history of  ustices social-
iLing with the &resident and other officers of the �xecutive.115   

Critics characteriLed Scalia’s memorandum opinion as defiant 
and disingenuous, misstating and misapplying the law and engaging 
fallacious arguments.116  An extensive examination of the Scalia mem-
orandum is beyond the scope of the possible conclusions from �ried-
mann's discussion of the biblical story.  The most integral part of �ried-
mann's discussion is the need to draw a line to separate inappropriate 
prophetic ties to kings �e.g., Nathan bowing and doing obeisance on 
entering the king’s presence� from proper prophetic interactions and 
relations.  �n our modern context, we need to separate proper judicial 
interactions and relations from inappropriate judicial ties to politicians, 
interest groups, wealthy benefactors, and other potential litigants.11	  

The challenge of line-drawing, either by Congressional legis-
lation or by precedents, is especially challenging when the justices are 
selected partly because of ties they had acquired in the highest of 
places.  Sotomayor was applauded for recusing in �a$a, but her recusal 
notification did not specify or clarify the exact nature of the friendship 

 
��� �d� at ���.  Scalia dismissed the claim that the case centrally involved the Vice 
President�s reputation and integrity and contended that Vas far as the legal issues im-
mediately presented to me are concerned, this is Xa run-of-the-mill legal dispute about 
an administrative decision’.W  �d� at ���-��.   
��2 �d� at ���, �2�.   
��3 �d� at �2�.   
��4 �d� at ���.   
��5 �d� at ���-��. 
��6 Monroe #. Freedman, �uck-Blind Justice� Justice Scalia’s !emorandum in the 
Cheney Case, �� G�O. J. L�GAL  T���� 22�, 23� (200�). 
��	 In recent decades justices have been criticized for interacting with groups that 
are likely to appear before the Court and for their involvement with politically inter-
ested organizations.  Jeffrey W. Stempel, �n $raise of $rocedurally Centered Judi-
cial �is>ualification - and a Stronger Conception of the Appearance Standard� Bet-
ter Acknowledging and Adjusting to Cognitive Bias� Spoliation and $erceptual 
Realities, 30 R�!. L�T�G. �33, �23 (20��).   
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nor the acquaintance which required recusal.11
  Scalia was condemned 
for not recusing in �he/e9 v� ��S� 
*s4� �4� 'o2 4he 
*s42*$4 o' �o-u.�
#*a.11�  �is memorandum opinion deserves Rsome measure of 
creditS12� for attempting to draw a line, though almost all ethics experts 
agree that the line drawn �a suit in which the friend is involved in his 
personal capacity as opposed to a suit against a friend in his official 
capacity� and its application to the given case was erroneous.121   

����� �	����R
�
CA���ARAB������R���AT

�����������

��
�R�T�C��� 

� wish to present an alternative interpretation of the biblical 
story of the encounter between Nathan and David, offered by Uriel 
Simon, a renowned biblical scholar.122  Simon classified the poor 
man’s ewe-lamb parable as a +u2*%*$a- 1a2a#-e, which is a parable 
aimed to lead the addressee, who committed a similar offense to the 
crime described in the parable, to pass judgment on himself�   

The offender will only be caught in the trap set for him 
if he truly believes that the story told him actually hap-
pened, and only if he does not detect prematurely the 
similarity between the offense in the story and the one 
he himself has committed . . . . The realistic dress of the 
juridical parable . . . is intended to conceal the very fact 
that it is a parable . . . . The juridical parable is a dis-
guised parable designed to overcome man's own close-
ness to himself, enabling him to judge himself by the 
same yardstick that he applies to others.123 

 
��
 See generally Bunch, supra note �0�.  
��� See generally Cheney v. United States Dist. Ct. for the Dist. Columbia, ��� U.S. 
��3 (200�) (memorandum of Scalia, J.). 
�2� Roberts, supra note ��, at ���-��.  See also Steven Lubet � Clare Diegel, Stone-
walling�  eaks� and Counter- eaks� Scotus �thics in the +ake of N��B v� Se/elius, 
�� VAL. U. L. R�!. ��3, ��2 n.33 (20�3) (stating that Scalia’s memorandum opinion 
is one of Vtwo remarkable exceptionsW).   
�2� Freedman, supra note ���, at 230 (VA justice’s close friendship with a litigant, 
his acceptance of something of value from a litigant, and the potential for ex parte 
communications with a litigant, are all implicated in Scalia’s duck-hunting trip with 
Cheney.W).  
�22 Uriel Simon, (he $oor !an's �we- am/� An �Eample of a Juridical $ara/le, 
�� B�BL��A 20�, 220-2� (����); S��O�, supra note �2, at �3. 
�23 Simon, supra note �22, at 22�.  See also ST���B��G, supra note �2, at �2�. 
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Simon explained that the poor man’s ewe-lamb parable was meant to 
persuade King David into self-judgment.124  %nly after David had been 
caught in the trap and delivered and specified the rich man's proper 
punishment did Nathan interrupt him and reveal the true villain� R/ou 
are that #an�S 

  Contrary to �riedmann’s interpretation which attributes the 
moderation of the parable to a court-prophet's modus operandi, Si-
mon’s interpretation fits the perspective that Nathan is one of the great-
est prophets of all times and that the use of the parable, which ended 
with the words R0/ou1 are the #an,S only enhanced and amplified Da-
vid's condemnation that followed soon after the parable.125  Contrary 
to Cover’s interpretation, which adopts the paradigm of prophet-as-
judge,126 Simon's interpretation reinstates King David as the judge in 
this judicial tale.  -hile the case is not presented before David by a 
litigant, it is presented by the prophet Nathan as a real legal case as part 
of the prophet’s Rrole of a champion of an oppressed poor man.S12	   

Simon included four additional instances of juridical parables 
in the bible, but only the following two could be described as distinctly 
legal,12
 concerning actual legal cases,12� and addressed a king-judge� 
1� After Absalom, David's son, was exiled following his murder of 
Amnon,  oab asked a wise woman of Tekoa to impersonate a grieving 
widow whose son killed his brother.13�  She asked King David to in-
tervene to prevent her son from being executed by relatives.  %nly after 
David heard her appeal and decided that her son should be spared did 
the woman tell David he should do the same with Absalom.  �� An 
unnamed prophet is ordered by �od to disguise himself as a wounded 

 
�24 Simon, supra note �22, at 22�.  
�25 2 Samuel �2��-�3. 
�26 Mindful of the view that Nathan is classified a court-prophet by biblical scholars, 
Garet, supra note �0, at �0�, offered the middle ground view that VNathan is giving 
an Xadvisory opinion’ rather than Xdeciding a case or controversy.’W 
�2	 Simon, supra note �22, at 22�.  For the perception of prophet Nathan as a lawyer 
for the poor see Thomas L. Shaffer, (he Bi/lical $rophets as  awyers for the $oor, 
3� FO���A� U�B. L.J ��, 2� (2003); Thomas L. Shaffer, Advocacy as !oral �is-
course, �� N.C. L. R�!. ���, ���-�� (����); �n re �rdmann� +hat  awyers Can Say 
a/out Judges, 3� ALB. L. R�!. �00 (����). 
�2
 The other two parables, noted by Simon, supra note �22, at 22�, are Vpart of the 
prophetic reproof addressed to the peopleW by prophets Isaiah and Jeremiah� �saiah 
���-�; Jeremiah 3��-�. 
�2� Simon� supra note �22, at 22�.   
�3� 2 Samuel ����-20. 
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soldier who was negligent in guarding a prisoner entrusted into his 
care.131  The disguised prophet cried for leniency to King Ahab at the 
crossroad.  After hearing the case, Ahab responded� RSo shall thy judg-
ment be� thyself has decided itS132  %nly then did the prophet remove 
his bandage from his eyes, rebuke Ahab for sparing the life of Ben-
�adad and announce that Ahab would pay with his life for this trans-
gression.133 

� agree with Simon's interpretation and argument, but would 
take it a little further and suggest that these three cases imply the ex-
istence of an ancient juridical protocol134 that dealt with problems that 
arose when the king-judge, the highest legal authority, exercised self-
judging.135  The litigant, or another acting on his behalf �i.e., the 
prophet�, brings a case against the king-judge and is willing to accuse 
the king of committing a crime and subject him to scrutiny through 
deliberate deception, intending to elicit the king to pass judgment upon 
himself.  This is an act bordering on subversion against the monarch.  
�t is true that in the ancient world, following such a protocol would be 
very risky, putting the litigant and his agent in harm's way.  -hile the 
risk diminishes when the ritual is performed by a prophet or a member 
of the royal court, the risk was not minor, and that person placed him-
self in a very vulnerable position.  Thus, as far as we know, the protocol 

 
�3� � Kings 20�3�-�3. 
�32 � Kings 20��0. 

       �3. -20��� Kings�   

�33
  
�34 See also D. M. Gunn, (raditional Composition in the ISuccession NarrativeJ, 
2� V�T � T��TA���T � 2��, 2�� (����).  As noted by biblical scholars, while Si-
mon classified the three parables under the VjuridicalW genre, there are notable dif-
ferences among the parables.  See id�; J. #oftijzer, �avid and the (ekoite +oman, 20 
V�T � T��TA���T � ���, ��3 (���0).  Some scholars characterized the two addi-
tional parables (the woman of Tekoa and the unnamed prophet) not as a legal case, 
but rather as petitions for justice, namely, as extra judicial appeal for mercy by parties 
that seek relief from legal but oppressive conditions.  See F. W. Dobbs-Allsopp, (he 
�enre of the !eOad Nashavyahu #stracon, 2�� B LL�T�� O� T�� A�����A� 
S��OOL� O� O����TAL R���A��� ��, �3 (����); Jeremy Schipper, �rom $etition to 
$ara/le� (he $rophet’s )se of �enre in 
 Kings �	���-
�, �� T�� CAT�. B�BL��AL 
,. 2��, 2��-�� (200�).  Schipper argued the stories about the wise woman of Tekoa 
and the unnamed prophet should be further classified as a Vpetitionary narrative,W 
which has unique features and functions.  �d�  Specifically, regarding the unnamed 
prophet petition narrative, Schipper explained, the prophet wants to elicit a response 
that shows that he does not know when it is appropriate.  �d� at 2��.     
�35 Simon, supra note �22, at 22�.   
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was followed successfully only in three rare cases136 where there was 
no other reasonable alternative course of action.  Namely, when di-
rectly addressing or confronting the king would be useless since the 
king had already proved his poor judgment regarding the particular in-
cident, or the king is known to act partially in these matters.13	   

�nterestingly, modern practices of recusal motions in the Su-
preme Court correspond partly with this ancient judicial protocol.  &ar-
ties and their lawyers seldom move to disqualify a justice since ques-
tioning the impartiality of a justice puts them in a very vulnerable 
position, or as &rofessor Barry Sullivan described it� Rsuch motions 
always entail costs to the movants and their lawyers.S13
  The immedi-
ate concern is the fear of alienating the individual justice in case the 
motion is denied,13� but also because of how the other justices may 
view this motion and those who make such an allegation against the 
impartiality of a  ustice.14�  Although the risk of alienating the justices 
decreases when the allegations are balanced by well-respected and ex-
perienced Supreme Court advocates, they are not likely to jeopardiLe 
their credibility by urging recusal unless there is a solid basis for doing 
so and only as a last resort.141  But on the flip side, ill-founded allega-
tions against a justice’s impartiality subvert the administration of jus-
tice profoundly and should be prevented or resisted.  Thus, usually, 
only the actual parties to the case have standing to move for the recusal 
of a  ustice who is subject to the system of checks and balances.142  

 
�36 Gunn, supra note �3�, at 2��.  #owever, one should also note that in the case of 
the woman of Tekoa, David suspected he was being deceived (VIs the hand of Joab 
with you in all this�W 2 Samuel �����), and that the protocol was not completed in 
full (Vyou are that man�W 2 Samuel �2��).   
�3	 Robert R. Wilson, �srael’s Judicial System in the $reeEilic $eriod, �� T�� 
J�"��� ,. R�!. 22�, 2�3 (���3) (VDavid was often arbitrary and unwilling to apply 
the law evenhandedly, particularly in cases involving his own family.W). 
�3
 Sullivan, supra note ��, at ���.  
�3�  ven if the motion is granted, making such a frontal assault on a justice’s impar-
tiality could alienate him in future cases. Jeffrey W. Stempel, Rehn>uist� Recusal� 
and Reform, �3 B�OO�. L. R�!. ���, �2� (����).    ��
�4� Sullivan, supra note ��, at ���.  
�4� �d� at ���; Stempel, supra note �3�, at ��� (Vfew, if any, litigants in a pending 
case would raise the recusal issue absent factual support.W)� see John G. Roberts Jr., 
#ral Advocacy and the Re-�mergence of a Supreme Court Bar� 30 J. S �. CT. #��T. 
�� (200�) (on the re-emergence of a Supreme Court bar).   
�42 Nat’l Fed’n of Indep. Bus. v. Sebelius, ��� U.S. ��� (20�2) (for the disparaging 
attitude towards a non-party seeking recusal of a justice).  Freedom Watch, a public 
interest group that promotes ethics in government and the judicial system, filed an 
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Similarly, although the press or other concerned citiLens can call for 
the recusal of a  ustice or criticiLe his or her participation, they are not 
allowed to formally sponsor a motion to recuse since they are free of 
these considerations and Rcosts.S143   

#y interpretation of the biblical story of the encounter between 
Nathan and David matches the tradition of judges at the gates144 and 

 
amicus curiae brief on behalf of the American people requesting the disqualification 
of Justice &agan in the Obamacare case.  See Brief of Amicus Curiae Freedom Watch 
in Support of Neither Party and on Issue of Recusal or Disqualification of Justice 
 lena &agan at ��, Nat’l Fed’n of Indep. Bus. v. Sebelius, ��� U.S. ��� (20�2) (Nos. 
��-3�3, ��-�00).  While the parties consented to the filing, they did not sponsor or 
support it.  Freedom Watch also requested to participate in the oral argument as ami-
cus curiae and for divided argument on the issue.  The Court denied all requests 
without explanation, noting only that VJustice &agan took no part in the consideration 
or decision of this motion.W  Nat�l Fed�n of Indep. Bus. v. Sebelius, ��� U.S. ���� 
(20�2).  Freedom Watch filed a motion to reconsider its participation at oral argu-
ment on the issue.  See Motion for Reconsideration of Request to Participate at Oral 
Argument on Issue of Recusal or Disqualification of Justice  lena &agan, Nos. ��-
3�3, ��-�00 (Jan. 30, 20�2).  The Court also denied the request to reconsider without 
any explanation, only noting again that VJustice &agan took no part in the consider-
ation or decision of this motion.W Florida v. ##S, ��� U.S. �233 (20�2).  See also 
Sullivan, supra note ��, at ��� n.22; Lubet � Diegel, supra note �20, at ��� n.30.  
S. �0�0, ���th Cong. R 3�� (h)(�) (202�-2022) (limiting motions to disqualify a jus-
tice to a party to the proceeding� VA justice . . . shall grant or certify to a reviewing 
panel a timely motion filed by a party to the proceeding that is accompanied by a 
certificate of good faith and an affidavit alleging facts sufficient to show that dis-
qualification of the justice . . . is required under this section or any other Federal 
law.W). 
�43 Some of the justices� antagonistic approach to the involvement in recusal motions 
of the press and other concerned citizens should be viewed in light of the above de-
scribed system of considerations and balancing forces.  See Cheney v. United States 
Dist. Ct. for the Dist. of Columbia, ��� U.S. ��3 (200�) (memorandum of Scalia, J.). 
See also Letter from Chief Justice William #. Rehnquist to Senator Patrick Leahy 
(Jan. 2�, 200�), reprinted in �rom the Bag� �rrecusa/le � )nconfirma/le, � G���� 
BAG 2� 2��, 2�0 (200�) (V5A6ny party may file a motion to recuse. And anyone at 
all is free to criticize the action of a Justice T as to recusal or as to the merits T after 
the case has been decided. But I think that any suggestion by you or Senator Lieber-
man as to why a Justice should recuse himself in a pending case is ill considered.W).    
�44 �euteronomy ����� (VYou shall appoint judges and officers in all your gates, 
which the Lord your God gives you, according to your tribes, and they shall judge 
the people with righteous judgment.W); 2 Samuel ���2 (VNow Absalom would rise 
early and stand beside the way to the gate. So it was, whenever anyone who had a 
lawsuit came to the king for a decision, that Absalom would call to him and say, 
XWhat city are you from�’ And he would say, XYour servant is from such and such a 
tribe of Israel.’W). See also L �"�G &O�L��, #�B��" MA� �2�-2� (Peter R. 
Ackroyd trans., ���3).   
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biblical scholars’ probable assumption that by the time of David's king-
ship, a unified hierarchical judicial system was being formed and con-
sisted of two levels� trial courts of first instance at the gates, and an 
upper court with appellate jurisdiction where the person with the high-
est authority �i.e., King David� presided.145  �t can be assumed that 
royal intervention was necessary in important, hard, or unusual 
cases.146  This assumption is strengthened by the pattern of the other 
juridical parables �the woman of Tekoa and the unnamed prophet�, 
which are fictitious unusual cases of appellate nature� a soldier ne-
glected to guard his prisoner and would have to pay with his life unless 
the king intervened, and a son killed his brother and was expected to 
be executed or exiled, lest the king rule otherwise.14	  This phenome-
non characteriLed the transition from a tribal or rural judicial system to 
a more advanced and modern system.  �t is also comparable to trends 
regarding the United States Supreme Court,14
 which is assigned the 
role Rto resolve great issuesS14� or to review cases that involve Rbroader 
legal questions than merely, which of the two parties of the case ought 
to prevail.S15�   

 
�45 #anoch Reviv, (he (raditions Concerning the �nception of the  egal System in 
�srael� Significance and �ating, �� 4��T������T �&� ��� ALTT��TA���TL���� 
W��������A�T ��� (���2).  See also Wilson, supra note �3�, at 2�0-��; JO���, 
supra note �2, at ��.  Most accounts of the two levels of unified judiciary are based 
on �Eodus ����3-2� and �euteronomy ���2-�3.  #owever, biblical scholars believe 
that the existence of such a unified hierarchical judiciary depends on the existence of 
a hierarchical social structure with ultimate judicial authority in the hands of a single 
individual or group.  Modern studies found no evidence of such a social structure in 
Israel before the early monarchical period.   
�46 �Eodus ���22 (VAnd let them judge the people at all times. Then it will be that 
every great matter they shall bring to you, but every small matter they themselves 
shall judge. So it will be easier for you, for they will bear the burden with you.W).  
�4	 Reviv, supra note ���, at ��� n.� (arguing the woman of Tekoa is of an appellate 
nature).   
�4
 See Frederick Schauer, A/andoning the �uidance �unction� !orse v� �rederick, 
S �. CT. R�!. 20�, 20� (200�); John P. Frank, (he Historic Role of the Supreme 
Court, �� &$. L.J. 2�, 32 (����); Robert F. Williams, Justice Ro/ert )tter� (he Su-
preme Court of +ashington, and the New Judicial �ederalism� Judging and (each-
ing�� �� WA��. L. R�!. O�L��� 2�, 2� (20��).  
�4� Charles  . Whittaker, (he Role of the Supreme Court, �� A��. L. R�!. 2�2, 30� 
(���3). 
�5� William #. Rehnquist, (he Changing Role of (he Supreme Court, �� FLA. ST. 
U. L. R�!. �, �0 (����).  
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At first glance, the poor man's ewe lamp parable is not an unu-
sual or hard case at all.151  A �wealthy� person robs another �poor� per-
son of his sheep.  According to the biblical laws of theft, he is required 
to pay fourfold restitution.152  The fact that the thief is rich and the 
person from whom the sheep was stolen is poor should not have made 
a difference.  The punitive system in those days established a fixed 
sanction for defined offenses that could not be modified because of 
circumstances not taken into account by the law relating to the of-
fense,153 explicitly ordering the judge that neither the rich nor the poor 
is to have an unfair advantage in court proceedings.154  -hile the par-
able included some aggravating circumstancesQthe lamb being Rdo-
mesticS and the motive for the robbery is to fulfill the cultural obliga-
tion to provide for a wayfarerQit still begs the question of why did 
Nathan bring before King David a simple and straightforward case that 
could have been solved by seeking justice at the gate�155  Namely, in 
what way do the aggravating circumstances make the case hard or im-
portant�   

  Some scholars have tried to assess the parable's legal im-
portance, hardness, or uniqueness by identifying its particular origin or 
genre.156  %ne explanation is found in the form or custom of a Rlegal 
theft,S 
%a9*eh, practiced by the Bedouin tribes of the Beersheba dis-
trict.15	  Taking from the flock of one’s neighbor to provide for an un-
expected guest is permissible under certain rules, conditions, and re-
strictions.15
  %ne rule is that the ewe must be taken from an unguarded 
flock and cannot be a ewe brought up in a tent because that shows that 

 
�5� JO���, supra note �2, at ��; Stuart Lasine, !elodrama as $ara/le� (he Story of 
the $oor !an's �we- am/ and the )nmasking of �avid’s (opsy-(urvy �motions, � 
#�B��" A��. R�!. �0�, ��� (����).   
�52 �Eodus 22�� (VIf a man steals an ox or a sheep, and slaughters it or sells it, he 
shall restore five oxen for an ox and four sheep for a sheep.W). 
�53 F�����A��, supra note ��, at �2. 
�54  eviticus ����� (VYe shall do no unrighteousness in judgment� thou shalt not 
respect the person of the poor, nor honor the person of the mighty� but in righteous-
ness thou shalt judge thy neighbor.W).  See also �Eodus 23�3 (forbidding the display 
of deference to a poor man in his dispute� VNeither shall you countenance a poor man 
in his cause.W)  Both passages played a role in the development of American codes 
and standards of judicial ethics.  See Gordon J. Beggs, Challenges in Judging� Some 
�nsights from the +ritings of !oses, �� CL�!. ST. L. R�!. ���, ��2-�� (����).   
�55 JO���, supra note �2, at ��.   
�56 �d� at ��; Simon, supra note �22, at 22�-2�.   
�5	 JO���, supra note �2, at �0�; Simon, supra note �22, at 22�-2�.   
�5
 Simon, supra note �22 at 22�-2�. 
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the owner had a special affection for her.  Another explanation is that 
the parable protested the oppression of the poor by the rich despite the 
establishment of the monarchy.15�  According to this explanation, the 
physical existence of the poor depended on the ewe lamb, and a for-
malistic application of the biblical law of the thief was insufficient16� 
since it did not answer the elementary needs of the poor and his lack 
of security.   

 Both explanations ground the dispute presented to David in the 
distribution of wealth as it related to the offense of theft.  According to 
the first explanation, the parable appears to be a dispute concerning the 
Ropen textureS or RpenumbraS of the legal-social rules in the ancient 
�sraelite society.161  �n such cases, the positive rules do not guide re-
solving the conflict� expounding the meaning of those rules had to rely 
to a large extent on considerations of justice and efficiency.  The sec-
ond explanation suggests a conflict between positive rules, the biblical 
law of theft, and basic principles of justice or morality, which are em-
bedded in the legal system.162  Alternatively, it could be suggested that 
the parable seeks justice outside the normal judicial process as a form 
of equity because the prophet appeals in the name of the poor man for 
justice from the king as his last resort.163  -hile these explanations and 
suggestions assign the king-judge different roles and dispositions, they 
all share the premise that the difficulty of the parable derives from the 
need to contemplate moral and policy considerations by the king-judge 
judicial decision-making.  �n other words, there is no straightforward 
or simple answer to the legal question presented by the parable, and 
the king-judge is required to legislate a solution, though the accounts 
differ as to the extent and nature of this judicial legislation.  � will 

 
�5� The ancient motif of the parable is that the lone sheep provides for the poor peo-
ple’s basic needs, so it is subject to constant danger and requires exceptional protec-
tion.  The parable is about the abuse of power by the rich and the poor’s oppression 
and insecurity.  JO���, supra note �2, at �00.   
�6� �Eodus 22�� (VIf a man steals an ox or a sheep, and slaughters it or sells it, he 
shall restore five oxen for an ox and four sheep for a sheep.W). 
�6� #.L.A. #A�T, T�� CO����T O� LA" �23-2�, �3� (2d ed. ����). 
�62 D"O����, supra note ��, at 2�.   
�63 This last interpretation of the uniqueness or hardness of the poor man’s ewe lamb 
parable matches the interpretation of the two other parablesUthe woman of Tekoa 
and the unnamed prophetUsuggested by biblical commentators to be Vpetitionary 
narrative.W  See Dobbs-Allsopp, supra note �3�, at �0; Schipper, supra note �3�, at 
2��-��.  #owever, the poor man’s ewe lamb parable differs from the other two par-
ables since Nathan did not mention the names of litigants or witnesses and provided 
no evidence in the presentation of the case.   
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return to this point below, but first, � wish to consider another problem 
that arises from Nathan's juridical parable.  

����� ��T�T	����R���A���	AT�
A�
���A��
�
����ACTS��
A�S�
A
������RS� 

Unlike the vast majority of the narratives in the Bible that deal 
with the history of the people of �srael and their leaders in light of the 
relationship between them and their �od, the poor man's ewe lamb 
parable is detached from any familiar timeline or geographic space.164  
The obvious reason for this detachment is that the poor man’s ewe 
lamb parable is a fabricated story meant to convince David to exercise 
self-judgment and acknowledge his guilt.  But the poor man’s ewe-
lamb parable is also distinguishable in this regard from the two other 
juridical parables because Nathan did not specify the names of the peo-
ple involved, nor were witnesses mentioned or evidence presented.  
The lack of litigants, witnesses, and evidence has led some scholars to 
question whether the poor man’s ewe-lamb parable is a legal case at 
all.165  This perspective stands in opposition to David's response in the 
biblical text, which scholars tend to divide into two parts� an emotional 
spontaneous outburst that is not based on any written law, which is an 
expression of his sense of justice �RAs the "%(D liveth, the man that 
hath done this thing shall surely dieS��166 and his reference to a fourfold 
restoration �Rhe shall restore the lamb fourfold, because he did this 
thing, and because he had no pityS�16	 that reflects the biblical laws for 
theft.16
  Therefore, the parable and David's response should not be 
perceived as purely moral or political.  Nathan brought a legal case 
before the king,16� who is directly responsible for maintaining equal 

 
�64 YA��A� A��T, R�A���G B�BL��AL NA��AT�!��� L�T��A�$ C��T����� A�� T�� 
#�B��" B�BL� ��� (200�).   
�65 #oftijzer, supra note �3�, at ��3.   
�66 2 Samuel �2���; see U����������, supra note ��, at 2�3; F�����A��, supra 
note ��, at ��-�2. 
�6	 U����������, supra note ��, at 2�3; F�����A��, supra note ��, at ��. See also 
Assnat Bartor, Reading Bi/lical  aw as Narrative, 32 P�OO�T�#T� 2�2, 2��-�� 
(20�2).   
�6
 �Eodus 22�� (VIf a man steals an ox or a sheep, and slaughters it or sells it, he 
shall restore five oxen for an ox and four sheep for a sheep.W).   
�6� Simon, supra note �22, at 22�; J.P. FO���L�A�, NA��AT�!� A�T A�� PO�T�$ 
�� T�� BOO�� O� SA� �L �2 (����).   
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justice under the law and is formally the highest legal */s4a/s*a in the 
land.1	�   

�t is not a coincidence that Nathan’s juridical parable resembles 
the moot court proceedings held normally in law schools for the debate 
of moot or hypothetical cases.1	1  Usually, this activity simulates pro-
ceedings before the Supreme Court raising a big issue.1	2  The cases 
do not involve actual testimony of witnesses or the presentation of ev-
idence.  They focus on arguing about the law in abstract and the appli-
cation of the law to an assumed or given set of facts.1	3  The moot court 
has long been a part of legal education and is meant to help students 
develop practical writing and oral skills, as well as critical, objective, 
and independent professional judgment.1	4  Theodore -. Dwight, 
Dean of the Columbia "aw School, maintained in his address to the 
graduating class of 1��7 that moot court emulates Rthe prophet Nathan 
in Scripture . . . the first fictitious case recorded in legal annals.S1	5   

&erhaps moot court proceedings also perpetuate the issue of 
Nathan’s parable� facts do not matter on appeal because that is where 
you argue the law.1	6  �owever, it is possible that the lack of litigants, 
witnesses, and evidence from Nathan’s juridical parable may be a man-
ifestation of a much wider problem.  According to #enachem &erry 
and #eir Sternberg, the story of David and BathshebaQthe story 

 
�	� G. B. CA���, T�� LA�G AG� A�� I�AG��$ O� T�� B�BL� �0� (���0); Wilson, 
supra note �3�, at 2�2; Reviv, supra note ���, at ���.   
�	� !oot Court, BLA���� LA" D��T�O�A�$ (�th ed. 200�); Darby Dickerson, �n Re 
!oot Court, 2� ST�T�O� L. R�!. �2��, �2�� (2000).   
�	2 Michael V. #ernandez, �n �efense of !oot Court� A Response to I�n $raise of 
!oot Court-NotJ, �� R�!. L�T�G. ��, �2 (����); Dickerson, supra note ���, at �2�� 
n.�; John T. Gaubatz, !oot Court in the !odern  aw School, 3� J. L�GAL  � �. ��, 
�� (����) (Vprograms tend to have an infatuation with the Supreme Court of the 
United States . . . programs seem to have a similar infatuation with federal constitu-
tional issuesW).   
�	3 #ernandez, supra note ��2, at �3 (Vmoot court problems commonly focus pri-
marily, if not exclusively, on pure issues of lawW).   
�	4 #ernandez, supra note ��2, at ��.   
�	5 Theodore W. Dwight, Address to the �raduating Class, � COL �. L. T. �, 2 
(����).    
�	6 A well-known critique of moot court competitions is that they provide little or 
no training in dealing with the appellate court record� a complaint; supporting affi-
davits; trial testimony and jury instructions; the lower court�s transcripts and the opin-
ion of the trial court below.  
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surrounding Nathan's parableQis missing crucial facts.1		  Biblical 
narratives are known for their sparsity of detail and facts.  �owever, 
&erry and Sternberg argued that the story of David and Bathsheba is a 
deliberate literary Rsystem of gapsS left open by the biblical narrator 
precisely at key points central to the narrative's meaning and value.1	
  
�illing these gaps is required for any reader trying to understand the 
story, even in its simplest terms of what happened, and it is not simple, 
rather it requires considerable attention to the nuances of the text.1	�  
�n the story of David and Bathsheba, the factual gaps are largely the 
result of two factors.  �irst, the brutal and appalling story is presented 
in a neutral manner, without any comment or appraisal until the grave 
crimes had been committed and their fruit reaped.1
�  Second, the bib-
lical narrator left the mental states and processes of the main characters 
�David, Uriah, and Bathsheba� unknown, intentionally observing them 
only from the outside.1
1   

To understand what is happening, readers must infer or assume 
the answers to two central questions� Did Uriah know about his wife’s 

 
�		 Menachem Perry � Meir Sternberg, (he King (hrough �ronic �yes� Bi/lical 
Narrative and the  iterary Reading $rocess, � PO�T��� TO�A$ 2��, 2�0 (����).  In 
their literary analysis, Perry � Sternberg assign the reader the role of filling the gaps 
in the text.  The gaps in the text were deliberately created by the narrator, who chose 
which details to present and where throughout the story.  Perry � Sternberg demon-
strate their literary theory through the story of David and Bathsheba.  They argue that 
the biblical narrator, seemingly innocent, leads the reader to several possible inter-
pretations of David�s actions and the degree to which Uriah understood the situation.  
Through the gaps, the reader depicts the character of David ironically, although in 
practice, the narrator himself did not accuse David of anything.    
�	
 �d� at 2�2.    
�	� �d�   
�
� See 2 Samuel ����-2�.  Only in verse 2� the biblical narrator comments on Da-
vid’s actions� VBut the thing that David had done displeased the LORD.W  
�
� Perry � Sternberg, supra note ���, at 2�2.  
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adultery and pregnancy�1
2  -hat did David think that Uriah knew�1
3  
The answers to these questions �and subsequent or derivative questions 
as to the main characters’ motives and aims� are crucial to understand-
ing the moral and legal message of the plot.  �f Uriah knew about the 
affair and the pregnancy, then his actionsQrefusing to go home, laying 
down to sleep at the door of David’s house, and his answer to David’s 
inquiry about his behaviorPshould be interpreted as defiant, disingen-
uous and even subversive.1
4  #oreover, the foreseeable consequences, 
especially to Bathsheba, could have been horrifying since Uriah could 
have demanded that she be killed.1
5  %n the other hand, David’s ac-
tions should be interpreted as trying to resolve the matter peacefully 

 
�
2 �d� at 2�2-300.  By a careful and extensive examination, Perry � Sternberg show 
that the text does not permit a clear answer regarding whether Uriah knew about the 
adultery and his wife’s pregnancy.  Namely, both positive and negative answers are 
possibilities since both have good arguments that support them, while other argu-
ments draw attention to their flaws and support the rival answer.  The possibility that 
Uriah did not know is mainly supported by the following� the secrecy of the love 
affair (Vand she returned to her houseW).  See 2 Samuel ����; VFor thou didst do it 
secretly� but I will do this thing before all Israel, and before the sun.W  See 2 Samuel 
�2��2 (David�s cover up operation aimed to appear that Uriah is the child’s father.).  
The possibility that Uriah did not know is mainly supported by the following� by the 
time Uriah arrived in Jerusalem, a number of people had already known about the 
affair and the pregnancy (David used messengers to bring Bathsheba to him, and 
Bathsheba also used messengers to inform David of her pregnancy, see 2 Samuel 
����-�; Uriah�s public refusal to go home and meet his wife, see 2 Samuel ����-��).    
�
3 Perry � Sternberg, supra note ���, at 300-0�.  Perry � Sternberg examine the 
biblical text and demonstrate that there are three possible answers supported by the 
text (but also weakening each other) to the question of what David thought Uriah 
knew� One possible answer is that David thought Uriah did not know.  The second 
possible answer is that David thought Uriah knew about the affair and pregnancy.  
The third possible answer is that David cannot decide whether Uriah knew.   
�
4 Some commentators, seeking to justify David’s actions, suggested that Uriah’s 
refusal to go home should be perceived as a rebellion against the crown since he 
disobeyed a direct order by the &ing.  Friedmann discusses this possibility and dis-
misses it for two reasons.  First, telling Uriah to go home to his wife was hardly the 
&ing’s matter.  Second, David did not accuse Uriah of disobedience, nor did he pub-
licly sentence him to death.  See F�����A��, supra note ��, at ��.  But cf� Perry � 
Sternberg, supra note ���, at 2�� (explaining that Uriah’s failure to comply with 
something between an order and a suggestion by the king should be added to Uriah’s 
replay which stated that Joab was his lord).    
�
5 The prohibition against adultery was included in the Ten Commandments and 
specified the death penalty� VAnd the man who commits adultery with another man’s 
wife, even he who commits adultery with his neighbor�s wife, the adulterer and the 
adulteress shall surely be put to death.W  eviticus 20��0.  See also F�����A��, supra 
note ��, at ��, 2��-��.   
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and quietly.  -hen his efforts were thwarted, and the possibility that 
Uriah was seeking to enforce the law arose, David had no other option 
than to choose between two tragic choices� the life of Bathsheba and 
his unborn child or the life of Uriah.  Therefore, the killing of Uriah 
and the coverup operation that accompanied it are necessary evils jus-
tified to save Bathsheba and David’s unborn child.   

�f Uriah did not know about the affair and the pregnancy, then 
his actions should be interpreted as abiding, honest, and even idealis-
tic.1
6  %n the other hand, David’s actions should be interpreted as ei-
ther malicious �if David knew that Uriah did not know� or indifferent 
�if David did not care whether Uriah knew�.1
	  �n any case, being that 
David was a king, he probably had numerous other means at his dis-
posal that didn’t necessitate the coldblooded murder of Uriah �e.g., Da-
vid could have confessed and asked Uriah for forgiveness, David could 
have threatened or bribed Uriah to silence him�.1

  �ence, the killing 
of Uriah and the abuse of power by David that accompanied it cannot 
be justified in any way, shape, or form.   

Now, we must confront another problem with Nathan’s juridi-
cal parable� Nathan’s use of a juridical parable presupposed his 
knowledge of the relevant facts of the surrounding case, but as noted 
by &erry and Sternberg, the story as told by the biblical narrator is 
missing crucial facts.  #oreover, while the surrounding stories of the 
two other juridical parables involved sins and crimes committed 
openly, and we have been given a much more detailed account of what 

 
�
6 Perry � Sternberg, supra note ���, at 2�3-��.  When Uriah was asked by David 
to explain his strange refusal to go home, he answered� VThe ark, and Israel, and 
Judah, abide in tents; and my lord Joab, and the servants of my lord, are encamped 
in the open fields; shall I then go into my house, to eat and to drink, and to lie with 
my wife� as thou livest, and as thy soul liveth, I will not do this thing.W  See 2 Samuel 
�����.  If we take Uriah’s words at face value, he refrained from going home out of 
idealistic solidarity with his comrades and respect for God’s Ark.  According to the 
contrasting interpretation, Uriah was well aware of the &ing’s plan, and rather than 
signify an innocent devotion to his fellow warriors, his answer was aimed to criticize 
David for staying in Jerusalem and not joining the forces besieging Rabbah.  For a 
detailed analysis of the biblical text that supports the latter interpretation, see Perry 
� Sternberg, supra note ���, at 2��-300.  See also Yossi Leshem, IAnd �avid +as 
Sitting in JerusalemJ� (he Accounts in Samuel and Chronicles, �� #�B��" U��O� 
COLL. A��. ��, �� (20��).          
�
	 Perry � Sternberg, supra note ���, at 30�.   
�

 �d� at 2�0.   
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happened and why,1
� the story of David and Bathsheba was engulfed 
in secrecy, concealment, and disguise.  "astly, there is a crucial miss-
ing fact concerning David’s state of mind� what did the King know and 
when did he know it, to paraphrase Senator �oward Baker in the -a-
tergate investigation.1��  �aving first-hand knowledge of his own men-
tal state, David was in the best position to answer it. 

�ence, it seems that a straightforward accusation �e.g., prophet 
�lijah’s confrontation with King Ahab� Rwould you murder and take 
possession�S�1�1 was a more suitable means to reach the truth than the 
juridical parable.  �owever, considering the coverup operation run by 
David and his servants, it is clear that a straightforward accusation was 
impractical and useless.  �t was impractical because, in the ancient 
world, there were no formal processes or means to investigate the King 
to discover the facts of a claim brought against the king-judge.  �t was 
useless since David would still have functioned as both a fact finder 
and adjudicator in a matter in which he had proven to act partially and 
with poor judgment.  Nathan was left with no other choice than to use 
a juridical parable, assuming the relevant facts of the case from rumors, 
innuendos, and gossip circulating in  erusalem and the royal court 
when Bathsheba was brought to the palace immediately after Uriah’s 
death �RAnd when the mourning was past, David sent and fetched her 
to his houseS�.1�2  An alternative interpretation is that Nathan had the 
details of the case revealed to him by an omniscient �od who knows 
all the facts.  �n fact, after the crimes were committed, the biblical nar-
rator explicitly informs us that despite David’s efforts of concealment, 
his actions did not escape �od’s notice �Rbut the "ord saw what David 
had done as evilS�.1�3  �or obvious reasons, this interpretation is less 
relevant to guide our modern legal and political practices, but this 

 
�
� The events that led to Absalom’s exile are described in the story of the rape of 
Tamar by her half-brother Amnon, which immediately follows the Bathsheba affair.  
After David had failed to punish Amnon, Absalom avenged Tamar’s rape by killing 
Amnon at a feast to which all of &ing David�s sons had been invited.  2 Samuel �3; 
See also Perry � Sternberg, supra note ���, at 2��.   
��� See Victoria Bassetti, (he Curious History of I+hat did the $resident Know� 
and +hen did he Know it�,J B����A� CT�. �O� J �T��� (March �2, 20��), 
https���www.brennancenter.org�our-work�analysis-opinion�curious-history-what-
did-president-know-and-when-did-he-know-it.   
��� See supra text accompanying note �2.   
��2 2 Samuel ���2�. 
��3 2 Samuel ���2�-�2��. 
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installment by the narrator shows the objective need to bridge the fac-
tual gap discussed above.   

�f we return to Supreme Court  ustices recusal practices, simi-
lar to ancient times, the Court lacks any formal rule or legal instrument 
to investigate the facts concerning a recusal motion.  Therefore, liti-
gants or other interested parties have never been allowed by the Court 
to develop the facts of a  ustice’s alleged conflict of interest.1�4  Thus, 
recusal motions and decisions are generally made only based on facts 
of public record or those exposed through informal investigation by 
the movant or the press.1�5  �n some cases, the facts are well known 
and are uncontested� the attendance of a  ustice’s son in a military col-
lege whose policies were the subject of the case�1�6 an attorney who 
testified against the Chief  ustice at his elevation hearings�1�	 a case 
handled by a  ustice’s brother who is a lower court judge�1�
 a speech 
given at a public event criticiLing the lower court's opinion at issue in 

 
��4 Stempel, supra note �3�, at ��2.   
��5 �d�   
��6 Justice Thomas recused himself from hearing an appeal challenging the policy 
of Virginia Military Institute (VMI) denying admission to women.  See United States 
v. Virginia, ��� U.S. ���, ��� (����) (VJustice Thomas took no part in the consider-
ation or decision of these casesW).  Thomas did not issue a statement stating the fac-
tual basis for his decision, but court-watchers were in agreement that Thomas’s 
recusal stemmed from his son’s being a student at VMI at that time.  Assuming this 
factual ground, some have questioned whether he actually needed to recuse, since it 
is unclear how VMI’s policy not to admit women substantially affected his son’s 
interest.  See Walter Sinnott-Armstrong, Recusal and Bush v� �ore, 2� LA" � P��L. 
22�, 22� (2002).   
��	 Prior to his appointment to the Court, William Rehnquist was a politically active 
Republican.  Rehnquist, while acting as a GOP poll watcher in ���2, was accused of 
discouraging black voters from voting.  Rehnquist denied this allegation, and no 
criminal prosecution was pursued.  #owever, attorney James Brosnahan, then an As-
sistant U.S. Attorney in Phoenix, corroborated the fact that such an allegation was 
made against Rehnquist in testimony given to the Senate Judiciary Committee during 
Rehnquist’s confirmation to Chief Justice in ����.  Following Brosnahan’s testi-
mony, Chief Justice Rehnquist recused himself from cases argued by Brosnahan.  See 
Jeffrey Stempel, Chief +illiam's �host� (he $ro/lematic $ersistence of the �uty to 
Sit �octrine, �� B ��. L. R�!. ��3, ��2 n.��0 (200�); see also Hearings /efore the 
Committee on the Judiciary Second Session on the Nomination of Justice +illiam 
Hu//s Rehn>uist to /e Chief Justice of the )nited States, ��th Cong. ���-��, ���-
�03� (����).   
��
 Mark Sherman � Jessica Gresko, Justices �ecide for (hemselves +hen to Step 
Aside from Cases, AP N�"� (March 2�, 2022), https���apnews.com�article�stephen-
breyer-us-supreme-court-elections-donald-trump-clarence-thomas-
�ee20f�f3��30����eb���abbca0ebf2.   

37

Segev: Judges in Their Own Cases

Published by Digital Commons @ Touro Law Center, 2024



11�4 ����� �
� ������ ,ol. 
� 

the case.1��  But in other cases, the facts are unknown, obscure, or un-
der dispute� the conduct occurred as part of the internal activities of a 
law office�2�� a trip or other private activity taken by the  ustice with 
litigants or high level officials�2�1 a  ustice’s spouse or other relatives 
involved in political and legal activity.2�2   

A repeated claim made first by  ustice (ehnquist in �a*2% v� 
�a4u. and willingly adopted by other  ustices is that the  ustice facing 
a recusal motion is in a better position to know all Rthe factual back-
ground of his involvement in matters that form the basis of the motion 
than do the movants.S2�3  #oreover,  ustice Scalia even criticiLed the 
litigants for basing their recusal motions on what he viewed as inaccu-
rate press reports, holding that a recusal decision should Rbe made in 
light of the facts as they existed, and not as they were surmised or re-
ported.S2�4  This critique was not meant to support the installment of 
legal mechanisms for developing the facts of recusal motions but rather 
to enforce the perception that the justices know best.   

 
���  lk Grove Unified Sch. Dist. v. Newdow, ��2 U.S. �, �� (200�) (VScalia, J., took 
no part in the consideration or decision of the case.W); See� e�g�, Suggestion for 
Recusal of Justice Scalia, Newdow v. United States, App. No. 03-� (Sep. �, 2003).   
2�� Stempel, supra note �3�, at ��� (VBecause some of Justice Rehnquist’s conduct 
occurred as part of the internal activities of a law office, many, if not most, of the 
facts about his role and prejudices concerning the  aird v� (atum litigation were 
obscure, if not absolutely unknowable, to the litigants in Tatum.W); Sherrilyn A. 
Ifill �  ric J. Segall, Debate, Judicial Recusal at the Court, ��0 U. PA. L. R�!. 
P NN �B�A 33� (20�2), https���scholarship.law.upenn.edu�cgi�viewcon-
tent.cgi�article��0���context�penn7law7review7online. (V5I6t is certainly fair to 
ask questions about how involved &agan may have been in providing counsel to 
members of the Administration in fashioning the health care law.W).   
2�� Cheney v. United States Dist. Ct. for the Dist. of Columbia, ��� U.S. ��3, ��� 
(200�) (memorandum of Scalia, J.). 
2�2 See &eith M. Stolte, #f �og �ood and Judicial �thics� Clarence (homas’ �irst 
�ailure to Recuse Himself, 2022 I�T’L J.L.  T���� T���. �3, �� (2022); see also 
Jeffrey Toobin, $artners� +ill Clarence and *irginia (homas Succeed in Killing 
#/ama’s Health-care $lan�, N�" YO���� (Aug. 22, 20��), 
https���www.newyorker.com�magazine�20���0��2��partners-jeffrey-toobin.    
2�3 Laird v. Tatum, Order Denying Recusal Motion, �0� U.S. �2�, �2� n.� (���2); 
See also Breyer, supra note �02, at ��3; Ifill � Segall, supra note 200, at 33� (VOf 
course, the Justices themselves know more than we do about their private conduct 
and their public statements or involvement with advocates working for or against the 
legislation.W); see also Adrian Vermeule, Contra Nemo �udeE in Sua Causa� (he 
 imits of �mpartiality, �22 YAL� L.J. 3��, �02-03 (20�2).   
2�4 Cheney, ��� U.S. ��3, ��� (200�). (memorandum of Scalia, J.).   
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�n accordance with this perception, in �
1�, the Supreme Court 
adopted a rule intended to make it easier for the justices to identify 
conflicts of interest.  The rule requires counsel to identify Rall proceed-
ings in state and federal trial and appellate courtsS that Rare directly 
related to the caseS in all petitions seeking Supreme Court review.2�5  
%n December 1�th, �
��, Congress passed the Daniel Anderl  udicial 
Security and &rivacy Act, allowing federal judges to shield their per-
sonal information to protect judges and their families.2�6  Chief  ustice 
 ohn (oberts praised in his �
�� /ear-�nd (eport on the �ederal  u-
diciary the installment of these new security measures.2�	  (oberts did 
not pay attention to public interest groups’ concerns that the new law 
would make it much more difficult to gather information about judges’ 
conflicts of interest, nor did he discuss calls for more rigorous ethics 
rules and recusal procedures.2�
  �ence, the new legislation would 
probably further increase the information gap between justices and lit-
igants, hindering efforts to ascertain if a justice should be recused from 
a case.2��  �t is true that the  ustices, like King David, have first-hand 
knowledge about their supposed misbehaviors, potential conflicts of 
interests, or partiality.  �owever, in these fact-specific recusal inquir-
ies, they function as both fact finder and adjudicator, and their failure 

 
2�5 Sup. Ct. R. �� (b)(iii). (requiring Va list of all proceedings in state and federal 
trial and appellate courts, including proceedings in this Court, that are directly related 
to the case in this Court.W).  
2�6 Judiciary News� Congress $asses the �aniel Anderl Judicial Security and $ri-
vacy Act, U��T�� STAT�� CO �T� (Dec. ��, 2022), 
https���www.uscourts.gov�news�2022��2����congress-passes-daniel-anderl-judicial-
security-and-privacy-act.   
2�	 See C���� J �T��� JO�� G. ROB��T�, J�., 2022 Y�A�- �� R��O�T O� T�� 
F����AL J ����A�$ � (2022).   
2�
 Nate Raymond � Patricia 4engerle, Judicial Security !easure Clears )�S� 
Congress as $art of �efense Bill, R� T��� (Dec. ��, 2022, ��0� PM), 
https���www.reuters.com�world�us�judicial-security-measure-clears-us-congress-
part-defense-bill-2022-�2-���; Amy #owe, After a ,ear of (urmoil for the Court� 
Ro/erts  auds Judicial-Security !easure, SCOTUSBLOG (Dec. 3�, 2022, ��00 
PM), https���www.scotusblog.com�2022��2�after-a-year-of-turmoil-for-the-court-
roberts-lauds-judicial-security-measure; Adam Liptak, �n ,ear-�nd Report� Chief 
Justice Ro/erts Addresses (hreats to Judges’ Safety, N.Y. T���� (Dec. 3�, 2022), 
https���www.nytimes.com�2022��2�3��us�supreme-court-chief-justice-roberts-let-
ter.html.   
2�� �iE the Court Joins  etter )rging Senate to Remove Censorship $rovision from 
�efense Bill, F�# T�� CO �T (Dec. �2, 2022), https���fixthecourt.com�2022��2�fix-
the-court-joins-letter-urging-senate-to-remove-censorship-provision-from-defense-
bill�.   
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to recuse casts doubts that they had also failed to disclose all relevant 
information in a timely fashion or that they hid or misstated the facts.21� 

���� ������
�

��
��	
T���T	����
�������
�RA
C��� 

The parable and the absence of facts serve another and more 
critical function very similar to  ohn (awls’ Roriginal positionS and 
Rveil of ignorance.S  According to (awls, the original position is a fair 
and impartial point of view to be adopted by free and equal persons in 
reasoning and deliberating about fundamental principles of political 
justice for the basic constitutional structure.211  The main feature of the 
original position is the Rveil of ignorance,S a device that deprives the 
parties of all knowledge of their personal characteristics and social and 
historical circumstances.  The parties in the original position don’t 
know their race, gender, social status, economic position, and political 
or religious affiliation.  (awls’ goal when excluding this knowledge 
was to nullify the effect of specific contingencies that influence and 
tempt men to exploit social and natural circumstances to their ad-
vantage.  (awls explained that the knowledge of those contingencies 

 
2�� See Stempel, supra note �3�, at ��0 (noting that many questioned both 
Rehnquist’s impartiality and candor involving his decision to sit and cast the deciding 
vote in the  aird v� (atum case); Amanda Frost, Keeping )p Appearances� A $ro-
cess-#riented Approach to Judicial Recusal, �3 U. &A�. L. R�!. �3�, ��� (200�) 
(noting how in his memorandum in Cheney, VJustice Scalia revealed facts about cir-
cumstances and logistics of the trip that previously had been unknownW); Ifill � 
Segall, supra note 200, at 33�-3� (discussing the possibility that Justice &agan in-
tentionally stayed away from the Affordable Care Act, while serving as Solicitor 
General, in anticipation of being asked to serve on the Supreme Court and in order 
to preempt the need to recuse herself from the case).   
2�� JO�� RA"L�, A T��O�$ O� J �T��� ��-�� (����); JO�� RA"L�, J �T��� A� 
FA������� A R��TAT����T ��-�� (200�); JO�� RA"L�, POL�T��AL L�B��AL��� 23-
2� (���3).  I do not argue that Nathan’s juridical parable is identical to Rawls’ orig-
inal position.  In fact, there are considerable differences.  First, Rawls’ original posi-
tion is meant to establish principles of justice for the basic structure of society, while 
Nathan tries to establish rules and principles to judge David for a specific transgres-
sion.  #ence, Rawls’ endeavor is considerably more ambitious than Nathan’s.  Sec-
ond, another considerable difference is that Rawls required the justification to fulfill 
a certain qualityUbeing public and neutral.  Accordingly, the justification should not 
be based on a specific conception of the good.  Third, the Rawlsian project aimed to 
postulate a hypothetical social contract, while Nathan sought to secure an authorita-
tive judgment by the king-judge.   

40

Touro Law Review, Vol. 39, No. 4 [2024], Art. 7

https://digitalcommons.tourolaw.edu/lawreview/vol39/iss4/7



�
�4 J�
��S �� ����� ��� �
S�S 11�7 

sets men at odds, but more importantly, these differences are arbitrary 
from a moral point of view.212 

Similarly, the poor man's ewe lamb parable was designed to 
promote impartial decision making by denying the king-judge access 
to the potential biasing information that the true villain of the tale is 
the king himself and not an RordinaryS wealthy man.  This is crucial, 
because in the ancient world the king’s role was religious in character 
and even the embodiment of absolute justice.213  Namely, the king 
claimed a Rdivine rightS to rule over his subjects because he was 
elected by gods or he himself was a god or godlike figure.214  David's 
behaviorQacquiring the wife while killing her husbandQseems ac-
ceptable and in accord with common practices among the godlike-
kings in the ancient world, as exemplified by thrice-repeated tales in 
�e/es*s.215  Biblical law diverged in key points from this common re-
ligious conception of monarchy and established limitations on 
kings.216  �owever, it accepted the proposition that the king is not 
equal to a layman in various significant matters �e.g., military deploy-
ment or expropriation of lands�.21	  Nathan ignored this proposition 
and put King David on equal footing with Uriah.  �ence, the parable 
and its contentQa dispute between a rich man and a poor man and not 
between a king and his subordinate military officerQ placed the king 
under the law and assumed the equal protection of the law, at least in 
this specific context.  

 �n the same token, Nathan chose not to specify the names of 
the persons involved, their familial or tribal affiliation, or their town.  
Nathan’s choice, and David’s indifference to the disputants’ back-
ground, stand in sharp opposition to the account given in the passage 
that describes the beginning of Absalom’s revolt�  

 
2�2 Compare D"O����, supra note ��, at ���-�2 (arguing that Rawls’ most basic 
assumption (in using the original position) is that men have a right to equal respect 
and concern in the design of political institution),  with B��A� BA��$, J �T��� A� 
I��A�T�AL�T$ �2 (����).   
2�3 �M���A�L WAL%��, T�� J�"��� POL�T��AL T�A��T�O� ��� (2000); Yoram #a-
zony, (he Jewish #rigins of the +estern �iso/edience (radition, � A% �� ��, 22 
(����).  �
2�4 WAL%��, supra note 2�3, at ���.  �
2�5 F�����A��, supra note ��, at 2��-�2.    
2�6 WAL%��, supra note 2�3, at ��0-��; #azony, supra note 2�3, at 22.   
2�	 �euteronomy �����-20; � Samuel �; YA�� LO�B��BA �, D�����O"���� &��G� 
MO�A���$ �� CLA����AL J�"��� L�T��AT �� �2�-2� (20��).   
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And it came to pass after this, that Absalom prepared 
him chariots and horses, and fifty men to run before 
him. And Absalom rose early, and stood beside the way 
of the gate� and it was so, that when any man that had a 
controversy came to the king for judgment, then Absa-
lom called unto him, and said, %f what city art thou� 
And he said, Thy servant is of one of the tribes of �srael. 
And Absalom said unto him, See, thy matters are good 
and right� but there is no man deputed of the king to 
hear 0you1. Absalom said moreover, %h that � were 
made judge in the land, that every man which hath any 
suit or cause might come unto me, and � would do him 
justice� And it was so, that when any man came nigh to 
him to do him obeisance, he put forth his hand, and took 
him, and kissed him. And in this manner Absalom did 
to all �srael that came to the king for judgment� so Ab-
salom stole the hearts of the men of �srael.21
 

�n this passage, Absalom contests against his father’s monarchic pow-
ers by usurping his privileges and powers.21�  &ossibly, Absalom’s re-
marks indicate a public discontent with the Davidic court system, al-
leging that no one had been appointed to hear the travelers’ lawsuits.22�  
�owever, it seems that the account given by the biblical narrator of 
Absalom’s behavior was also meant to convey judicial misconduct by 
Absalom� inquiring about the disputant’s background� notifying a dis-
putant in advance that his claim is Rgood and right,S that if he were 
made the R0highest�1 judge in the landS he would do him justice� and 
above all RkissedS disputants, who came near him to do him obeisance.  
-hile Ra judge should be patient, dignified, respectful, and courteous 
to litigants,S221 kissing the litigants seems to be a breach of appropriate 
judicial decorum.  "ikewise, R0a1 judge should not make public com-
ment on the merits of a matter pending or impending in any court,S222 

 
2�
 2 Samuel ����-�.   
2�� David C. Flatto, (he King and �� (he Separation of $owers in �arly He/raic 
$olitical (heory, 20 YAL� J.L. � # �A�. ��, �� (200�).   
22� Wilson, supra note �3�, at 2�2-�3.  See also Jules Gleicher, (hree Bi/lical Stud-
ies on $olitics and  aw, 23 O�LA. C�T$ U. L. R�!. ���, ���-�� (����) (also sug-
gesting that in the later years of David’s reign, the king-judge’s judgment may have 
been slipping).  
22� CO�� O� CO�� �T �O� U.S. J �G��, Canon 3(A)(3) (20��), 
https���www.uscourts.gov�judges-judgeships�code-conduct-united-states-judges.   
222 �d� at Canon 3(A)(�).   
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and must Ravoid comment or behavior that could reasonably be inter-
preted as . . . prejudice or biasS223 �e.g., inquiring about the disputant’s 
town�.  Unsurprisingly, the narrator concludes that Absalom Rstole the 
heartsS of the people, signifying Absalom resorted to trickery.224   

�f this description is correct, it helps explain the exclusion of 
the litigant’s names and town by Nathan and David’s indifference to 
this fact.  The tribal �sraelite society was defined by kinship, geograph-
ical proximity, shared religious practices, and common cultural cus-
toms.  �n the pre-monarchical period, there was no overarching central 
judicial authority.  Biblical scholars assume that disputes within the 
nuclear family or the extended family were settled by the patriarch or 
the lineage head.225  �owever, when the dispute involved two or more 
extended families or lineages, the lineage heads and the ReldersS con-
vened at the town gate to resolve the dispute in an acceptable man-
ner.226   

Biblical scholars are unsure about the elders’ identity, but some 
suggested that kinship groups, in which the elders acted as their repre-
sentatives, were simply a grouping of all the extended families living 
in the same location.22	  Thus, the town and the kinship group were in 
fact the same.  -hen disputes involved more than one town, the elders’ 
task was not an easy one.  �t included a fair amount of negotiation since 
the elders did not have coercive means to impose their solution on the 
litigants, who usually had the support of their respective lineage seg-
ments.22
  �n rare situations, the absence of final and ultimate judicial 
authority in cases that involved a diversity of lineages and towns led 
to considerable bloodshed and internal war, as is illustrated by the story 
about the brutal rape and murder of the "evite's concubine at the city 
of �ibeah.22�   

 
223 �d� at Commentary to Canon 3(A)(3).   
224 M�T% �AT DA!��.    
225 Wilson, supra note �3�, at 23�-3�.   
226 �d� at 233-3�.   

�"��� J , ���srael’s Judicial System in the $reeEilic $eriodRobert R. Wilson, 22	
 

,. R�!. 22�, 23� (���3).  
22
 �d�  at 23�-3�. 
22� �d� at 23�-3�.  In Judges ��-2�, we are told about a Levite residing on the side of 
Mount  phraim, who took for himself as a concubine a Judahite woman from Beth-
lehem.  The concubine left the Levite and returned to her father in Bethlehem.  The 
Levite went to Bethlehem to retrieve her, and on their way back, the couple traveled 
through the city of Gibeah, located in the territory of the Benjamites.  The Levite and 
his party were offered to spend the night at the house of an old man who was also 
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The transition from lineage to a royal judicial system solved 
this problem when judicial authority ultimately rested in the hands of 
the king, who had the military and political power to enforce the law.  
�owever, in cases that involved a diversity of towns, apparently, his 
ability was still constrained by the tribal and lineage structure of soci-
ety.  �ence, disputes still had to be resolved in a way that did not split 
and polariLe society.23�  The king-judge in such cases needed to be 
impartial for the trial to be fair, but not less important, he also had to 
appear impartial.  By deliberating and adjudicating behind a veilQnot 
knowing tribal affiliationQthe king-judge ensured the parties of his 
impartiality and secured their compliance.  A derivative result was that 
parity and uniformity of the law throughout the tribes of the Davidic 
Kingdom was achieved.  Thus, the poor man’s ewe lamb parable can 
be viewed as a general judicial tool to ensure the king-judge’s impar-
tiality v*s�;�v*s the different tribes �and towns� and to unify the law.  
The fictitious dispute presented by Nathan involved two men and a 
traveler, the affiliation of all not identified.  David knew he was hear-
ing a Rparable,S or more accurately, hearing a dispute behind a veil 
meant to secure his impartiality towards the parties to the dispute.  Da-
vid did not know that Nathan had converted this judicial tool into a 

 
from the mountains of  phraim but had been living among the Benjamites for some 
time.  At night, some Benjamite men surrounded the house and demanded the old 
man hand over the stranger so that they could rape him.  The old man offered instead 
to send his virgin daughter and the concubine.  The men refused the service of the 
daughter but took the concubine and repeatedly raped her through the night and left 
her to die on the host�s doorstep.  The Levite dismembered the concubine�s corpse 
into twelve piecesUone for each tribe Tand sent them throughout the land of Israel.  
The tribes confederated at Mizpah, and the Levite testified about the crime before a 
tribunal lineage of elders.  The assembly decided to execute the wrongdoers from 
Gibeah, and messengers were sent to the Benjamite leadership to hand them over.  
The request was denied, and a full-scale war developed between the Benjamites and 
the rest of the Israelite tribes in order to enforce the tribunal’s verdict.  After a pro-
longed war, the Benjamites were defeated and came near to total annihilation.  The 
rest of the Israelite tribes took drastic measures to prevent their extinction and de-
vised a plan to reconstitute the Benjamite tribe.  The story opens and closes by noting 
that, at that time, there was no king in Israel, and noting further that in the absence 
of a final and ultimate authority V5e6veryone did what is right in his own eyes.W  
23� Wilson, supra note �3�, at 23�.  The parallel between the 2 Samuel �2 and Judges 
�� has been noted by interpreters of both passages; see Simon, supra note �22, at 
22�-2�; Nathan MacDonald, Hospitality and Hostility� Reading �enesis 
� in  ight 
of � Samuel 
	 �and *ice *ersa�, in U��!���AL��� A�� PA�T�� LA���� AT SO�O� 
A�� GO�O��A��  ��A$� �� M��O�$ O� RO� P���O� ���, ��� (Diana Lipton ed., 
20�2).   
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juridical parable to deal with the problem of the king-judge’s self-
judgement.  

����� ���R����	��RT���ST
C�S�������S�

��	�
R���
�	AS�S� 

Supreme Court recusal requirements reflect the same worry 
about self-interest and biased judging.  R0S1elf-interested judging . . . 
is at odds with the impartial,  independent 0Supreme Court1 envisioned 
by 0the1 0U.S.1 Constitution.S231  (ecusal requirements are grounded 
on the constitutional right of litigants to have their cases heard by an 
impartial arbiter and the need to maintain public trust in the Court.232  
 ustice recusal can be seen as part of a modern judicial protocol that 
seeks to ensure that judicial decisions will be based on general and 
unbiased considerations rather than appeals to the justice’s personal 
interests, biases, or prejudices.233  �f a justice is a stockholder in a liti-
gating corporation234 or a member of the justice’s family participates 
in a pending case,235 there is no legal veil or exclusionary rule that can 
prevent the justice from knowing that and consciously or uncon-
sciously taking it into account.236  The only way to avoid the appear-
ance of improper decision-making is to require the justice to recuse.  

The ancient self-judging protocol secured the king-judge’s im-
partiality by veiling biasing information.  The modern recusal doctrine 
excludes the forbidden knowledge or argument by compelling the bi-
ased justice to withdraw.  Nine justices serve on the �ederal Supreme 
Court,23	 all cases are heard e/ #a/$, and a quorum of six justices is 
needed to meet and decide a case.23
  �ence, three justices could recuse 

 
23� See Louis J. Virelli III, Supreme Court Recusal, ACS BLOG� (Oct. 2�, 2020) 
https���www.acslaw.org�expertforum�supreme-court-recusal�.  
232 �d�; see also Ifill � Segall, supra note 200, at 333; Carmen Abella, Note, KBias 
�s �asy to Attri/ute to #thers and �ifficult to �iscern in #neself’� (he $ro/lem of 
Recusal at the Supreme Court, 33 G�O. J. L�GAL  T���� 33�, 3�2-�� (2020).    
233 Leubsdorf, supra note ��, at 2��. 
234 See Stocks and Recusals, supra note �03.  
235 See R���� ��T �T AL., STAT����T O� R�� �AL POL��$ � (���3).   
236 On the application of veils and cloaks of ignorance in mediation and conflict 
resolution, see Barry Anderson et al., *eils and Cloaks of �gnorance� )nder-used 
(ools for Conflict Resolution, 30 O��O STAT� J. D���. R��OL. �� (20��).    
23	 2� U.S.C.S. R �.  
23
 �d�  See Sup. Ct. R. �(2).  Professor Guha &rishnamurthi has suggested utilizing 
the quorum requirement by a minority of four justices to prevent rendering an incor-
rect decision involving a fundamental right.  See Guha &rishnamurthi, Sitting #ne 
#ut� Strategic Recusal on the Supreme Court, �� CAL. L. R�!. O�L��� 3�� (2020).        
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themselves or not participate for other reasons �e.g., retirement, illness, 
or even death� in each case without preventing the Court from review-
ing those cases and performing its constitutional role.23�    

�owever, in �a*2%�  ustice (ehnquist contended that a permis-
sive recusal approach would impair the Court’s function to clarify and 
unify law,24�  particularly when a circuit court provides a decision in 
conflict with the decision of another circuit court or the state court of 
last resort on the same important matter.241  Unlike lower court judges, 
justices cannot be replaced,242 and a justice’s recusal increases the 
chance for an evenly split decision.243  A tie vote affirms the most re-
cent lower court’s decision but isn’t binding anywhere else, leaving the 
issue largely unresolved.244  But importantly, (ehnquist noted that� 
Raffirmance of each of such conflicting results by an equally divided 
Court would lay down <o/e 2u-e */ 
4he/s� a/% a/o4he2 2u-e */ �o.e= 
with a vengeance.S245 

#oreover, in �he/e9�  ustice Scalia asserted that granting a 
motion to recuse Ris �insofar as the outcome of the particular case is 
concerned� effectively the same as casting a vote against the peti-
tioner.S246  Scalia explained that the petitioner needs five votes to over-
turn the ruling of the lower court, and it makes no difference whether 

 
23� Bassett, supra note ��, at ��3.     
24� Laird v. Tatum, �0� U.S. �2�, �3�-3� (���2).  Justice Rehnquist continued to 
hold this position decades later. See Microsoft Corp. v. United States, �30 U.S. �30�, 
�303 (2000).  See also Frederick Schauer, A/andoning the �uidance �unction� 
!orse v� �rederick, 200� S �. CT. R�!. 20�, 20� (200�).   
24� Sup. Ct. R. �0(a). 
242 Aditi Deal, Comment, +hen  ess �s !ore� A New �ormula for Avoiding �>ually 
�ivided �ecisions in the Supreme Court, �� #O �TO� L. R�!. ��� (2020).   
243 An evenly divided Court could also occur due to an individual Justice’s retire-
ment, illness, or even death. William L. Reynolds � Gordon G. Young, �>ual �ivi-
sions in the Supreme Court� History� $ro/lems� and $roposals, �2 N.C. L. Rev. 2�, 
3�-3� (���3).  
244 See Ryan Black � Lee  pstein, Recusals and the I$ro/lemJ of an �>ually �i-
vided Supreme Court, � J. A��. P�A�. � P�O���� ��, �� (200�); Ariel L. Bendor � 
Joshua Segev, (he Supreme Court as a Ba/ysitter� !odeling -u/ik v� Burwell and 
(rump v� �nternational Refugee Assistance $roject Rights, 20�� M���. ST. L. R�!. 
3�3, 3�2-�3 (20��).  
245  aird, �0� U.S. at �3� (quoting Cicero, (he Repu/lic, in T�� R�� BL�� A�� T�� 
LA"� ��-�� (Niall Rudd trans., ����)) (emphasis added).  Based on this considera-
tion, other justices have taken a similar stance as well. See R���� ��T �T AL., supra 
note 23�, at �-2; Cheney v. United States Dist. Ct. for the Dist. of Columbia, ��� 
U.S. ��3, ���-��; �ins/urg, supra note �0, at �03�.   
246 Cheney, ��� U.S. at ��3 (memorandum of Scalia, J.).   
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the fifth vote is missing because it has been cast for the respondent or 
because a justice decided to recuse.24	  �n 1��
, seven justices main-
tained in their S4a4e.e/4 o' �e$usa- �o-*$9 that a Rneedless recusal de-
prives litigants of the nine  ustices to which they are entitled . . . and 
has a distorting effect upon the certiorari process, requiring the peti-
tioner to obtain . . . four votes out of eight instead of four out of 
nine.S24
   

�inally, the  ustices’ reluctance to recuse relates to the unique 
difficulties faced by the Court in preserving social legitimacyQ
namely, the Court’s difficulty in maintaining public confidence in a 
fractious and polariLed society.24�  Cases reviewed by the Court gen-
erally involve a high public profile dispute, engaging religious, social, 
economic, and political features.25�  A permissive recusal policy would 
encourage ideologically motivated investigative journalists and pres-
sure groups to make baseless allegations of impropriety and demand 
recusals in high profile cases to influence the outcomes of cases.251  
That, in turn, would create an atmosphere that assumes the  ustices to 
be corruptible by the slightest friendship or favor, and would erode 
public confidence in specific decisions, the integrity of the justices, and 
the Court as a whole.252 

All these arguments have been analyLed by court watchers and 
are subject to criticism on several grounds.  �irst, they over-exaggerate 

 
24	 �d�  
24
 See R���� ��T �T AL., supra note 23�, at 2.  Under the Vrule of fourW at least 
four of the nine justices must vote to grant a certiorari to review a case.  The four-
vote rule is not imposed by law or statute but is a matter of tradition or practice.  See 
Lubet, supra note ��, at ��2 n.2�; Bassett, supra note ��, at ��� n.���.   
24� See Sanford Levinson, (rash (alk at the Supreme Court� Reflection on �avid 
$oGen’s Constitutional �ood �aith, �2� #A�!. L. R�!. F. ���, ��� (20��); see gen-
erally Richard #. Fallon, Jr.,  egitimacy and the Constitution, ��� #A�!. L. R�!. 
���� (200�).    
25� See generally Michael L. Wells, ISociological  egitimacyJ in Supreme Court 
#pinions, �� WA��. � L�� L. R�!. �0�� (200�).    
25� Cheney, ��� U.S. ��3, �2� (200�) (memorandum of Scalia, J.). 
252 �d� at ���-��.  In addition, an unnecessary recusal increases the possibility of a 
tie vote and could further discredit the Court’s legitimacy by reinforcing the public 
perceptions of the politicization of the Supreme Court and by signifying judicial im-
potence.  See Justin R. Pidot, (ie *otes and the �	
� Supreme Court *acancy, �0� 
M���. L. R�!. #�A��OT�� �0�, �20 (20��); #enry P. Monaghan, Judicial Review 
and the National $olitical $rocess� A �unctional Reconsideration of the Role of the 
Supreme Court, �� #A�!. L. R�!. 2��, 30� (���0).   
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the problem of tie votes,253 which could be ameliorated by other tools 
at the Court’s disposal.254  Second, normally litigants don’t have a right 
to Supreme Court review,255 especially when approximately �� percent 
of petitions are rejected without explanation.256  Third, the Rrule of 
fourS is not mandated by statute, it is merely a Supreme Court practice 
or custom that could be relaxed in certain circumstances.25	  �ourth, 
fair proceedings and the constitutional right to due process actually re-
quire impartial justices and the recusal of a biased justice.25
  �ifth, 
controversies arise when justices, whose impartiality might reasonably 
be questioned, Rhear cases, not when they recuse themselves.S25�   

Although there are other arguments for and against a permis-
sive recusal approach, those presented are sufficient for my present 
purpose, which is to draw some conclusions about the modern recusal 
doctrine in the �ederal Supreme Court and the conception of impar-
tiality it implies.  -hat emerges is that, contrary to my analysis of the 
self-judging protocol of ancient times, recusal is not a strong organiL-
ing doctrine in the administration of justice.  So, it is not a primary 
legal doctrine or principle generating subsidiary principles and con-
cepts �e.g., equality, unity, and public confidence�.  (ather, recusal 
�and the impartiality it implies� appears in one of the two following 
formulations or contexts in the operation of the Court.   

�irst, recusal is either outweighed or traded off against compet-
ing considerations.26�  �or example, while a justice’s impartiality is 
obviously important, the justices prioritiLe Rhaving every case decided 

 
253 Note, �is>ualification of Judges and Justices in the �ederal Courts, �� #A�!. 
L. R�!. �3�, ��� (���3) (tie votes are rare occurrences with limited significance).    
254 �d�  (For example� the Court can postpone the decision in the case to the next 
term; the Court could leave the resolution of the relevant legal questions to the next 
case presented to the Court in the future.).  
255 �d� at ��� (VAt least in cases arising on certiorari, litigants have no absolute right 
to Supreme Court review.W); Sinnott-Armstrong, supra note ���, at 232 (noting that 
litigants are not entitled to nine justices); Sullivan, supra note ��, at ��� (noting that 
litigants may not have a right to Supreme Court review, Vbut they do have a right to 
an impartial decision-maker.W).     
256 Sullivan� supra note ��, at ���. Bassett, supra note ��, at ���.   
25	 Lubet, supra note ��, at ��0; DA!�� M. O�B����, STO�� C��T��� T�� S ����� 
CO �T �� A�����A� POL�T��� 2�2 (�th ed. 200�) (noting that the rule of four was 
liberally applied and that three votes were sufficient to grant certiorari in certain cir-
cumstances).   
25
 Sinnott-Armstrong, supra note ���, at 23�.   
25� Lubet, supra note ��, at ��0; Abella, supra note 232, at 3��.   
26� Vermeule, supra note 203, at �00.   
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by an odd numbered, full complement of  ustices, rather than by a 
smaller number of  ustices whose impartiality is beyond dispute.S261  
Thus, in striking deviation from the ancient judicial protocol of biblical 
kings, which achieved clarity, unity, and equality �Rtwo men in one 
cityS�, the recusal requirement of the justices of the Supreme Court is 
qualified or limited to achieve these purposes �There will not be Rone 
0such law1 in Athens, and another . . . in (omeS�.262  Another example 
is the claim that the individual judge, more than any council or com-
mittee, Ris in the best position to assure that he or she does not decide 
a case in which he or she may be influenced by considerations other 
than the law.S263  -hile the individual justice is generally the most 
informed decisionmaker, having firsthand knowledge about his behav-
ior and relationships, the unreviewable self-recusal procedure pro-
duces an increased risk of bias.  Namely, it involves a tradeoff between 
impartiality and expertise that decreases impartiality for increased 
knowledge.264    

Second, recusal is o/-9 one part of a larger picture, and there is 
another profound manner of characteriLing what is at issue.265  �or ex-
ample, due process requires the disqualification of a justice having a 
pecuniary interest in the outcome of the litigation266 and other specific 
scenarios.26	  �owever, it is only one of the elements in a fair trial, 
which in the Supreme Court includes the fair right to obtain Supreme 

 
26� Sullivan, supra note ��, at ���.  See also Abella, supra note 232, at 3�� (VIn the 
Supreme Court, the duty to sit manifests as a duty to hear cases able to generate 
majority opinions that clearly establish the law, which in turn justifies a more lenient 
recusal standard.W). 
262 Laird v. Tatum, �0� U.S. �2�, �3� (���2).  �
263 Breyer, supra note �02, at ��3.  See also Pearson, supra note ��, at ��33.   
264 Vermeule, supra note 203, at �02-03.   
265 See also 4ygmont A. Pines, !irror� !irror� on the +all - Biased �mpartiality� 
Appearances� and the Need for Recusal Reform, �2� D���. L. R�!. �� (2020) (VTo-
day’s recusal practice . . . has been habitually relegated to the periphery of our ad-
ministration of justice. . . .W). 
266 Tumey v. Ohio, 2�3 U.S. ��0, �3� (��2�); Caperton v. A.T. Massey Coal Co., 
��� U.S. ���, ��� (200�).    
26	 See LO �� J. V���LL� III, D��� AL��$��G T�� #�G� CO �T� S ����� CO �T 
R�� �AL A�� T�� CO��T�T T�O� �-� (20��) (noting other specific scenarios include 
service as counsel for either party in the same case, the appearance of a relative as a 
party before the judge, participation in an appeal of a case in which the judge presided 
below, or where he was a material witness in the case before him). See also Gabriel 
D. Serbulea, Comment, �ue $rocess and Judicial �is>ualification� (he Need for 
Reform� 3� P���. L. R�!. ��0� (20��).   
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Court review, equal treatment, etc.26
  Another example is the propo-
sition, echoed in the Chief  ustice’s ���� �ea2��/% �e1o24, that recusal 
is a feature of Rjudicial powerS vested in the Court by Article ��� of the 
Constitution, and therefore Congress is precluded from regulating 
recusal.26�  (egardless of whether or not Congress has the power to 
RrequireS recusal, recusal is Rpart of a complex constitutional 
scheme.S2	�  

�n all these formulations and contexts, a policy judgment is 
necessary to balance or RsquareS the unique functions of the Court with 
core issues of impartiality, expertise, due process, and independ-
ence.2	1  The doctrinal flexibility can mostly be pinpointed to a clash 
between a duty to recuse when impartiality is compromised and a com-
bination of a revived duty to sit2	2 and the rule of necessity.2	3  �n other 

 
26
 See generally #enry J. Friendly, ISome Kind of HearingJ, �23 U. PA. L. R�!. 
�2�� (����).  In regard to the Supreme Court, see supra text accompanying notes 
2��-�3 (noting different elements of a fair hearing or trial). 
26� Virelli III, supra note ��, at ����.  
2	� �d� at �233.  
2	� �d� at �22�; Lubet � Diegel, supra note �20, at �02; Leubsdorf, supra note ��, 
at 2�3 (noting that the federal disqualification doctrine Vgive5s6 a judge leeway to 
stay in a case when she wants to, perhaps even more leeway than judges have in other 
mattersW).    
2	2 The Vduty to sitW doctrine holds that in close recusal decisions, the judge should 
decide in favor of sitting and against recusal to minimize intrusions in judicial pro-
ceedings, enhance judicial efficiency, and discourage Vjudge shopping.W  Stempel, 
supra note �3�, at �0�.  In its most VbenignW form it merely underlines a judge’s duty 
not to recuse where the alleged basis for disqualification is weak and warns against 
over-cautious recusals to avoid inconvenient or politically charged cases.  Stempel, 
supra note ���, at ��� n.�.  In its VperniciousW version, it emphasizes a judge’s obli-
gation not to recuse unless there is a compelling ground for disqualification and thus 
erroneously pushes judges to resolve close disqualification issues against recusal.  
Critics of the pernicious version regard the duty to sit as injurious to fairness, justice, 
and public confidence in the judiciary.  Stempel� supra note ���, at ���-��.  In ����, 
Congress sought to abolish the duty to sit by specifically amending 2� U.S.C. R ���, 
establishing a Vpresumption of disqualification,W according to which whenever a 
judge has doubts as to whether his disqualification was warranted, Vhe was to resolve 
those doubts in favor of disqualification.W  Stempel, supra note ���, at ��3-��; Freed-
man, supra note ��2, at 23�.  Nevertheless, court-watchers acknowledge that despite 
Congress’ efforts, the justices of the U.S. Supreme Court consistently make argu-
ments similar to those made by Justice Rehnquist in  aird v� (atum, �0� U.S. �2�, 
�3� (���2).  See also Luke McFarland, �s Anyone  istening� (he �uty to Sit Still 
!atters /ecause the Justices Say �t �oes, 2� G�O. J. L�GAL  T���� ���, ��0 (20��).   
2	3 The rule of necessity allows a judge to hear a case despite the judge’s prejudice 
or conflict of interest if the judge’s disqualification would deny a litigant any judicial 
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terms, employing recusal requires a value judgment and a choice by 
the individual justice and the Court which referred it to him in the first 
place.2	4  �owever, contrary to the king-judge, who adjudicated his 
own crimes behind a veil, the RveilingS of the full Court is contingent 
upon the individual justice's own will and judgment.  

Scholars have termed this legal state of affairs discretionary be-
cause Reach  ustice is accorded what amounts to absolute and unre-
viewable discretion to sit in any case, no matter whether there are ob-
jecting litigants or widely perceived conflicts of interest.S2	5  But a 
more appropriate term, in my perspective, is vo-u/4a2*s4, since a jus-
tice’s obligation to recuse arises only from his voluntary choice, 
namely, the justice’s informed and deliberate decision not to sit.2	6  The 
Court’s efforts in recent years to identify conflicts of interest as early 
as possible should be seen as an attempt to increase justices’ 
knowledge to enable them to decide when recusal is necessary.  Simi-
larly, senators’ questions about a nominee’s recusal policy has become 
a popular topic at confirmation hearings lately. 2		  These questions and 

 
forum for enforcing claimed rights and leave the claim unresolved.  While Justice 
Rehnquist addressed only the duty to sit in his memorandum in  aird, he invoked 
elements of the rule of necessity by engaging the claim that a justice is disqualified 
to hear a case because of his preexisting views as to constitutional issues in his pre-
vious legal career.  Laird v. Tatum, �0� U.S. �2�, �3�-3� (���2).   
2	4  Lubet � Diegel, supra note �20, at ��� (although the Supreme Court’s recusal 
policy is mostly unwritten, there is no doubt about the Court’s procedure, referring 
recusal motions to the affected individual justice, without consideration by the full 
Court).   
2	5 Lubet � Diegel, supra note �20, at ��3.  
2	6 Ordinarily, the term voluntary recusal is used to mean the voluntary decision (sua 
sponte) of a judge or a justice to step aside without being asked by any of the parties 
to the dispute.  But the meaning I use here is wider, also including the justice’s deci-
sion to disqualify himself when asked.  The term non-voluntary is used to mean that 
a judge is ordered to step aside by another judge or court.  It should also be noted 
that the justices, and the Court as a whole, are not interested in a fully voluntary 
recusal regime.  For if the ideal of a fully voluntary recusal regime was in any way a 
regulative principle for the justices, they would have been interested in restructuring 
recusal so as to make it dependent on the choice of litigants as much as possible, such 
as adopting a system of Vperemptory judicial disqualification, akin to peremptory 
challenges permitted in nearly every state for juror disqualification.W  Bam, supra 
note ��, at ����.   
2		 See Romoser, supra note 3; Virelli III, supra note 23�; Nina Totenberg, �emo-
crats Ask Justice Barrett to Recuse in Case �nvolving Nonprofit �onor $rivacy, NPR 
(Apr. 22, 202�, ��00 AM  T) https���www.npr.org�202��0��22�����������demo-
crats-ask-justice-barrett-to-recuse-in-case-involving-nonprofit-donor-privac; An-
drew Desiderio � Marianne Levine, �n the Senate Questionnaire� Barrett +on’t 
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the justice’s answers do not have any legal effect on the justice’s post-
confirmation, and even a specific promise to recuse is not enforcea-
ble.2	
  Nevertheless, they are meant to influence the justice's future 
recusal choices and to encourage his recusal in certain or specific 
cases.      

�n contrast, the ancient judicial protocol was /o/�vo-u/4a2*s4 
since the king-judge was deprived of all biasing knowledge by an act 
of deception by the prophet.  Nathan temporarily veiled David and re-
stricted the arguments and considerations that should be taken into ac-
count by the king-judge as to what is fair from a deeper point of 
view,2	� or, more precisely, from a comparative point of view, by par-
alleling David’s crimes to the crimes of the rich man in the parable.2
�   

A serious argument against the Court’s vo-u/4a2*s4 approach is 
its reliance on formalistic assumptions that deny that the identity and 
the background of the justice affect judicial decision-making.2
1  �t as-
sumes that a justice can set aside his personal and professional biases 
when he decides his recusal motion.2
2  But, despite a justice’s subjec-
tive persuasion in his ability to be impartial, he may still harbor uncon-
scious stereotypes and beliefs.2
3  �n fact, the more biased the justice 

 
$ledge to Recuse Herself from �	�	 �lection Cases, POL�T��O, https���www.polit-
ico.com�news�2020�0��2��amy-coney-barrett-recuse-election-cases-�232�� (Sep. 
2�, 2020, ���� PM  DT). 
2	
 Virelli III, supra note ��, at ����-��.   
2	� D"O����, supra note ��, at ��� (VIt supposes, reasonably, that political arrange-
ments that do not display equal concern and respect are those that are established and 
administered by powerful men and women who, whether they recognize it or not, 
have more concern and respect for members of a particular class, or people with 
particular talents or ideals, than they have for others. It relies on this supposition in 
shaping the ignorance of the parties . . . . Men who do not know to which class they 
belong cannot design institutions, consciously or unconsciously, to favor their own 
class.W). 
2
� See A�A�T$A S��, T�� I��A O� J �T��� �� (200�); A�A� S��T�, T�� T��O�$ 
O� MO�AL S��T����T� (D.D. Raphael � A. L. Macfie eds., ����).�
2
� Bam, supra note ��, at ��3�-3� (arguing that the Vjudge’s upbringing, family, 
political preferences, and even personal characteristics like race and gender, are at-
tributes of judicial decision-makingW).  
2
2 According to Bam, there Vmay be a notion of professional pride that attaches 
some stigma to being forced to recuse . . . . In fact, a judge who grants a party’s 
recusal motion is arguably admitting a violation of the Code of Judicial Conduct, 
which requires the judge to recuse herself sua sponte.W  �d� at ���3.   
2
3 Bassett, supra note ��, at ���.  See also Lubet � Diegel, supra note �20, at ���-
��.   
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is, the less willing that justice is to admit the existence of bias and the 
less likely that justice is to withdraw.2
4  

Consequently, every justice is an island, entirely of his or her 
own self, even if he takes recusal seriously and aspires to be principled 
and consistent.  Thus, the voluntarist approachQwhich allows each 
justice to assess his own impartiality independentlyQfits the subjec-
tive recusal standard, which was eliminated by Congress in 1�74 and 
replaced by an objectively reasonable person inquiry.2
5  But, the vol-
untarist approach is unfair in the sense that it leads to differences 
among the justices with respect to their policies to recusal.  �t creates a 
situation in which every justice is a law to itself in regard to recusals, 
but also that some justices, who adopt a more lenient recusal policy, 
participate less, and their voices are more frequently missing in com-
parison to other justices.  

&erhaps the best argument in support of the Court's voluntarist 
approach is the political nature of the Court and the selection of justices 
based at least in part on their particular biases, ideologies, and political 
connections.2
6  The voluntarist approach takes these differences 
among the justices seriously.  �t provides every justice the ultimate 
power to decide whether to participate or not in the judicial delibera-
tion of the given case.  Thus, it prevents the suppression of a particular 
viewpoint by the other court members, and considers important voices 
in the decision-making process.  No less important, it respects the fact 
that recusal decisions are based on each justice's particular judicial phi-
losophy, point of view, and life experience. 

����� �	���	A�T�R����A����	��RT��AB�S
��������SA��T��
��C�S�� 

But based on the discussion about the biblical self-judging pro-
tocol, there is another considerable objection to the Court’s voluntarist 
recusal approach.  �t allows the impartiality of the whole Court and, 
consequently, the legitimacy of the Court to be held hostage by the 
worst feature of actual justices� actual bias.  As noted above, despite 

 
2
4 Bassett, supra note ��, at ��0-��; Leubsdorf, supra note ��, at 2��.  
2
5 Bassett, supra note ��, at ��2.    
2
6 Bassett, supra note ��, at ���.  See also Dmitry Bam, $artisan Judicial Speech 
and Recusal $rocedure, 20 L�GAL  T���� �3�, �32 (20��) (Justices are selected and 
confirmed through a highly partisan appointment process and based on Vhaving 
strongly held (and reliable) views about the law.W).  
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the justice’s assuredness that he is not biased, he may nevertheless har-
bor bias consciously or otherwise, and the veiling of the full Court is 
contingent upon his voluntary choice.  �n such cases, we may say that 
the Supreme Court appears to have been RcapturedS by one of its mem-
bers,2
	 which may lead to judicial decisions rendered under circum-
stances suggesting bias or favoritism.  By failing to recuse when 
recusal is due and to veil the Court, the individual justice consciously 
or unconsciously improperly influences the decision-making process.  
�n other words, the Court’s voluntarist recusal approach may lead to 
the phenomenon of abusive Rrefusal to recuse,S undermining the min-
imum core of judicial impartiality.  #oreover, since the voluntarist 
recusal approach tolerates biased and unprincipled refusal to recuse, 
the Court’s sociological legitimacy could also be damaged when jus-
tices are engaged repeatedly in unprincipled Rrefusal to recuseS behav-
ior.2

  

 
2
	 My discussion here is limited to Supreme Court capture by one of its members 
through the abuse of the recusal doctrine.  On Court capture by Voutsiders’ (e.g., 
the president, legislature, political parties, elite groups, special interest groups) and 
by other VtoolsW (e.g., term limits, court-packing, jurisdiction-stripping, etc.), see 
generally Steven G. Calabresi � James Lindgren, (erm  imits for the Supreme 
Court�  ife (enure Reconsidered, 2� #A�!. J.L. � P B. POL’$ ���, ���-�� (200�); 
David Landau � Rosalind Dixon, A/usive Judicial Review� Courts against �emoc-
racy, �3 U.C. DA!�� L. R�!. �3�3 (2020); David Landau, #annah J. Wiseman � 
Samuel R. Wiseman, �ederalism for the +orst Case, �0� IO"A L. R�!. ���� 
(2020); Lena 4warensteyn� (rump's (akeover of the Courts� �� U. ST. T�O�A� L.J. 
��� (2020); Amanda #ollis-Brusky, �Ehuming Brutus� Constitutional Rot and Cy-
clical Calls for Court Reform, �� MO. L. R�!. ��� (202�); James A. Gardner, (he 
�lli/eraliGation of American �lection  aw� A Study in �emocratic �econsolidation, 
�0 FO���A� L. R�!. �23 (202�).  Senator Sheldon Whitehouse has spoken and 
written considerably about what he characterized as Vthe scheme by right-wing do-
nor interests to capture the U.S. Supreme Court.W  A series of Whitehouse’s 
speeches describing VThe SchemeW is available at Senator Sheldon Whitehouse, 
(he Scheme� Sheldon’s Court Capture Speeches� YO T B� 
https���www.youtube.com�playlist�list�PLhyg�hj�I2�i�Aqcaym�TRFr-
pWjPN�7ms; see also S��L�O� W��T��O �� � M�LA��� WA��T�LL ST����TT, 
CA�T ���� T�� CO��O�AT� I���LT�AT�O� O� A�����A� D��O��A�$ (20��).   
2

 The legitimacy problem of the captured apex court is not due to the discretion 
accorded to the justices by the voluntarist recusal approach.  According to Gibson � 
Caldeira, the legitimacy of the Supreme Court does not depend on the perception that 
judges Vmerely apply the lawW and the American people know that the justices exer-
cise discretion in making their decisions.  Rather, Gibson � Caldeira suggest the 
Court’s legitimacy flows from the view that judicial discretion is being exercised in 
a principled, rather than strategic, way.  See James L. Gibson � Gregory A. Caldeira, 
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�vidently, Supreme Court capture occurs when the biased jus-
tice’s vote is needed to grant review in the certiorari stage,2
� or when 
it affects the outcome of the case.2��  But when the Supreme Court 
decides a case, not merely the outcome of that decision, but its legal 
reasoning will thereafter be followed by the lower courts and even by 
the Supreme Court itself.2�1  �ence, Supreme Court capture can also 
occur when the biased justice is assigned to write the opinion of the 
Court.  The function of assigning who shall write the opinion of the 
Court falls to the most senior justice in the majority.  According to 
tradition, when the chief justice is in the majority, he has the authority 
to assign the opinion.2�2  �t is doubtful that the chief justice or the senior 
justice will assign this task to a justice who they believe should have 
recused himself.   

Thus, opinion assignment authority provides some protection 
against Court capture by writing the opinion of the Court, but it does 
not totally prevent it for the following reasons.  �irst, the chief justice 
or the senior justice could be the very people who refuse to recuse and 
insist on writing the opinion of the Court.  Second, the chief justice or 
the senior justice could be unaware of the Rrecusal issueS of the as-
signed justice.  �t should be noted that another RsoftS protection against 
Supreme Court capture is informal consultation conducted by the indi-
vidual justice with his colleagues or with the Court's "egal %ffice.2�3  
�owever, in the end, the decisions to disclose a potential conflict of 
interest, to consult about it, and to recuse are decisions the individual 
justice makes.  Advice given to the justice by his colleagues or by the 
Court’s "egal %ffice is unbinding.2�4  Third, in any case, the allegedly 

 
Has  egal Realism �amaged the  egitimacy of the )�S� Supreme Court�, �� LA" � 
SO�’$ R�!. ���, ��� (20��).   
2
� Lubet, supra note ��, at ���-�2; Bassett, supra note ��, at ���.   
2�� Stempel, supra note �3�, at ��0.   
2�� See Antonin Scalia, (he Rule of  aw as a  aw of Rules, �� U. C��. L. R�!. ����, 
����-�� (����).   
2�2 See O�B����, supra note 2��, at 2��.   
2�3 See Letter from Chief Justice John G. Roberts to Senator Richard J. Durbin, 
Chair Committee on the Judiciary (Apr. 2�, 2023) (Attached was the Statement on 
 thics Principles and Practices, signed by all current presiding justices.).  See also 
�ins/urg, supra note �0, at �03�; Charles Lane, Stevens �ives Rare �limpse #f 
Court’s KConference’, WA��. PO�T (Oct. ��, 2003), https���www.washing-
tonpost.com�archive�politics�2003��0����stevens-gives-rare-view-of-courts-confer-
ence�2����bbb-ec��-����-�fe2-d��e3a03e3���.   
2�4 Roberts, supra note 2�3. 
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biased justice is free to issue his own separate opinion, whether a con-
currence or dissent.2�5  -hile there is a heated debate about the value 
and role of separate opinions, their presence or absence serves the 
goals of the Court.2�6  The biased justice hijacks this legal instrument 
for his own goals.  �ence, neither opinion assignment nor disclosure 
and consultation provide full protection against abusive refusal to 
recuse by the individual justice who is determined to formally express 
his opinion.   

-hen legal opinions are influenced by bias or manipulated to 
achieve the individual justice’s own ends, they risk losing the respect 
accorded to authoritative and principled statements of the law.  Conse-
quently, in a system built upon the consideration, percolation, and ap-
plication of precedents, the Court’s voluntarist recusal approach has a 
continuing problematic impact on subsequent caselaw �e.g., election 
cases, religious liberty, abortion cases, etc.�.  This may be true even 
though the allegedly biased individual justice expresses his distinctive 
view through a concurrence or dissent.  �n such cases, the biased justice 
is locked in by his prior legal view and reasoning.  Not only because 
the individual justice is committed to what &rofessor (ichard #. (e 
labeled Rpersonal precedent,S2�	 but also because he is motivated by 
unwillingness to admit after the fact his bias, which would signifi-
cantly dent his professional reputation.   

The problem of the captured apex court by one of its members 
was easily noticed during the controversy surrounding  ustice Clarence 
ThomasW participation in cases concerning challenges to the �
�
 pres-
idential election and cases involving the U.S. �ouse of (epresentatives 
Committee investigating the  anuary �, �
�1 insurrection on the 
United States Capitol.2�
  Thomas’ wife, �inni, had repeatedly encour-
aged &resident Donald Trump’s chief of staff, #ark #eadows, to 

 
2�5 M. Todd #enderson, �rom Seriatim to Consensus and Back Again� A (heory of 
�issent, 200� S �. CT. R�!. 2�3, 2�2 (200�).   
2�6 �d� at 2��. See generally Peter Bozzo, Shimmy  dwards � April A. Christine, 
!any *oices� #ne Court� (he #rigin and Role of �issent in the Supreme Court� 3� 
J. S �. CT. #��T. ��3 (20��).   
2�	 See Richard M. Re, $ersonal $recedent at the Supreme Court, �3� #A�!. L. 
R�!. �2�, �2� (2023).   
2�
 Republican Party of Pa. v. Boockvar, ��� S. Ct. �, � (2020); Trump v. Thomp-
son, ��2 S. Ct. ��0, ��0 (202�);  llena  rskine, Supreme Court �thics Bill Advances 
#ut of House Committee After $arty- ine *ote, SCOTUSBLOG (May �2, 2022, 3��� 
PM) https���www.scotusblog.com�2022�0��supreme-court-ethics-bill-advances-out-
of-house-committee-after-party-line-vote�.  �
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breach the �
�
 presidential election results, attended the RStop the 
StealS rally that preceded the storming on the Capitol by Trump’s sup-
porters, and had been a leading #aga operative actively strategiLing 
with others on overturning the election results.2��   

-hile it is still unclear Rwhat  ustice Thomas knew about his 
wife’s activities, and when he knew it,S3�� experts on judicial ethics, 
including some that previously had argued that �inni Thomas’ activist 
career did not create a conflict of interest for her husband, harshly crit-
iciLed Thomas.3�1  �n an interview with N&(, &rofessor Stephen �illers 
explained that it was Thomas’ obligation as a justice to ensure that 
nothing �inni Thomas had been doing warranted his recusal in those 
cases and added that  ustice Thomas Rcould not maintain a kind of 
false ignorance, closing his eyes and ears.S3�2  The S4� �ou*s �os4�
*s�
1a4$h editorial board suggested that  ustice Thomas’ bias in favor 
Trump destroys the Supreme Court’s RintegrityS and Rcredibility.S3�3  
The %p-�d explained that �0i1t’s highly doubtful the Thomases don’t 
discuss their daily experiences around the dinner table. -hat’s certain 
is that . . . �ight justices ruled against Trump 0in Trump v. Thompson1. 
The sole vote in his favor� Clarence Thomas.S3�4   

A group of �ouse and Senate Democrats went as far as to send 
a letter to the Court and requested  ustice Thomas to recuse himself 
from any future cases concerning the �
�
 elections and its after-
math.3�5  Some Democrats even suggested Thomas should resign or 

 
2�� Caleb  carma, �inni (homas didn’t Just $raise !aga Supporters on January �� 
She Actually Attended the IStop the StealJ Rally� VA��T$ FA�� (Mar. ��, 2022) 
https���www.vanityfair.com�news�2022�03�ginni-thomas-attended-stop-the-steal-
rally.  �
3�� Nina Totenberg,  egal �thics �Eperts Agree� Justice (homas !ust Recuse in 
�nsurrection Cases, NPR (Mar. 30, 2022, ��00 AM) 
https���www.npr.org�2022�03�30��0������33�legal-ethics-experts-agree-justice-
thomas-must-recuse-in-insurrection-cases.  See also text accompanying supra note 
��0.   
3�� Totenberg, supra note 300. 
3�2 �d�  
3�3  ditorial Board, Justice (homas’ Bias on (rump �estroys Supreme Court �nteg-
rity� He must Recuse, ST. LO �� PO�T-D���AT�� (Mar. 20, 2022) https���www.stlto-
day.com�opinion�editorial�editorial-justice-thomas-bias-on-trump-destroys-su-
preme-court-integrity-he-must-recuse�article7de�e���d-�0b�-�3�2-bba�-
�ec���0�ead�.html.   
3�4 �d�   
3�5 Jacqueline Alemany, �emocrats in Congress Ask Clarence (homas to Recuse 
Himself from Jan� � Cases, WA��. PO�T (Mar. 2�, 2022, ��00 AM), 
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face impeachment to hold him accountable.3�6  Nevertheless, Thomas 
continued to participate in those types of cases in the past year, and 
calls for his recusal continue.3�	  Also persisted claims that R0a1ny jus-
tice in Thomas’ position who was concerned about the Supreme 
Court’s legitimacyQor his own integrityQwould have recused him-
self.S3�
   

#oreover,  ustice Thomas’ continued participation in cases in-
volving the �
�
 election and the  anuary �th insurrection could attest 
to the limited reach of the Court’s current soft protections against cap-
ture by refusal to recuse.  Court-watchers repeatedly indicated that Rthe 
chief justice is powerless to force  ustice Thomas to recuse himself.S3��  
-hile it is conceivable and even probable that  ustice Thomas con-
sulted Chief  ustice (oberts on whether his wife’s activities warranted 
recusal, analysts indicated that (oberts Ris not the boss of  ustice Clar-
ence Thomas or any of the associate justices.S31�  Commentators also 
offered various explanations for Thomas’ persistent refusal to recuse, 
including �placating� his wife, avoiding embarrassment, and unwill-
ingness to admit that he should not have participated in the earlier 

 
https���www.washingtonpost.com�politics�2022�03�2��democrats-clarence-thomas-
recuse-jan�-letter�.  Letter to Justice Roberts and Justice Thomas (Mar. �, 2022), 
https���www.warren.senate.gov�imo�media�doc�2022.3.2��20Let-
ter�20to�20Roberts�20and�20Thomas�20on�20SCOTUS�20 thics.pdf.   
3�6 Callie Patterson, A#C� Clarence (homas Should Resign or �ace �mpeachment 
#ver +ife’s (eEts, N.Y. PO�T, https���nypost.com�2022�03�2��aoc-clarence-thomas-
should-resign-over-wifes-texts� (Mar. 2�, 2022).  
3�	 �raham v� �ulton County Special $urpose �rand Jury, SCOTUSBLOG, 
https���www.scotusblog.com�case-files�cases�graham-v-fulton-county-special-pur-
pose-grand-jury�.     
3�
 Laurence #. Tribe � Dennis Aftergut, Justice (homas’ Refusal to Recuse Himself 
is (hum/ing His Nose at the  aw, L.A. T���� (Oct. 2�, 2022, ���� PM), 
https���www.latimes.com�opinion�story�2022-�0-2��clarence-thomas-lindsey-graham-
subpoena-recuse.  See also Jackie Calmes, Clarence (homas’ Jan� � Conflict of �n-
terest are Showing Again, L.A. T���� (Nov. 23, 2022, 3�00 AM), 
https���www.latimes.com�opinion�story�2022-��-23�clarence-thomas-recusal-supreme-
court-jan-� (Thomas’ participation in cases concerning the Capitol assault under-
mines the standing of the Court).   
3�� Adam Liptak, �inni (homas’s (eEts� and the  imits of Chief Justice Ro/ert's 
$ower, N.Y. T���� (March 3�, 2022), https���www.ny-
times.com�2022�03�3��us�politics�ginni-thomas-john-roberts-supreme-court.html.  
See also Joan Biskupic, John Ro/erts Can’t �o Anything A/out Clarence (homas, 
CNN (March 30, 2022, ��0� AM), https���edition.cnn.com�2022�03�30�poli-
tics�john-roberts-clarence-ginni-thomas-supreme-court�index.html.   
3�� Biskupic, supra note 30�.   
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election cases,311 namely, suggesting Thomas himself was locked in 
by his prior decision not to recuse.  %ne commentator offered a more 
worrisome explanation that could also account for the failure of the 
Court's current soft protections against capture.  According to CNN’s 
legal analyst and Supreme Court biographer,  oan Biskupic, Thomas, 
whose stature has been enhanced in recent years by the new conserva-
tive appointees, enjoys Rpersonal loyalty among the right wing 0jus-
tices1 that has eluded (oberts.S312  This explanation corresponds well 
with claims that Thomas is the de facto chief justice of the current Su-
preme Court, being the most senior associate justice with the assign-
ment power whenever (oberts joins the Democratic appointees of the 
Court.313   

�n April �
�
,  ustice Thomas was under renewed scrutiny af-
ter &ro&ublica reported he had accepted travel and vacation accommo-
dations paid for by billionaire (epublican megadonor �arlan Crow for 
two decades and failed to disclose it.314   ustice Thomas responded to 
the &ro&ublica report in a brief, rare public statement provided by the 
Court's &ublic �nformation %ffice.315  Thomas acknowledged joining 
Crow Ron a number of family trips,S but claimed he had been told by 
Rcolleagues and others in the 0 1udiciary . . . that this sort of personal 
hospitality from close personal friends, who did not have business 

 
3�� Lloyd Green, (ime for Clarence (homas to Recuse Himself from �lection 
Cases H His +ife’s (eEts $rove �t, T�� G A���A� (March 2�, 2022), 
https���www.theguardian.com�commentisfree�2022�mar�2��clarence-thomas-ginni-
thomas-texts-recuse (VPlacating Ginni, nursing decades-old grievances, and draw-
ing a paycheck is the easier route to take.W).    
3�2 Biskupic, supra note 30�.   
3�3 See Jeffrey Toobin, Clarence (homas is the New Chief Justice, CNN (July 22, 
202�, ���� PM), https���edition.cnn.com�202��0��2��opinions�clarence-thomas-su-
preme-court-power-toobin�index.html; #enry Gass, (o )nderstand this Supreme 
Court� +atch Clarence (homas, T�� C����T�A� S��. MO��TO� (July �, 202�), 
https���www.csmonitor.com�USA�Justice�202��0�0��To-understand-this-Supreme-
Court-watch-Clarence-Thomas; &elsey Reichmann, (he (homas Court, 
CO �T�O �� N�"� S��!. (Dec. �0, 202�), https���www.courthousenews.com�the-
thomas-court�; Matt Ford, (he Chief Justice +ho �sn’t, T�� N�" R�� BL�� (Oct. 20, 
2022).  But see Michael C. Dorf, +hose Court is it Now�, DO�� O� L. (August �, 
202�), http���www.dorfonlaw.org�202��0��whose-court-is-it-now.html. 
3�4 See Joshua &aplan, et al., Clarence (homas and the Billionaire, P�OP BL��A 
(Apr. �, 2023, ��00 AM), https���www.propublica.org�article�clarence-thomas-sco-
tus-undisclosed-luxury-travel-gifts-crow.     
3�5 See generally Statement /y Justice Clarence (homas, P B. I��O. O��. (Apr. �, 
2023), https���s3.documentcloud.org�documents�23�������clarence-thomas-state-
ment-�-�-23.pdf.    
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before the Court, was not reportable.S316  The &ro&ublica report was 
only the first in a stream of reports undermining Thomas’ defense31	 
and censuring the ethics and recusal practices of  ustice Thomas and 
other justices.31
   

�n response to the &ro&ublica report, Senator Dick Durbin, 
chair of the Senate  udiciary Committee, along with all Senate  udici-
ary Committee Democrats, sent a letter to Chief  ustice (oberts asking 
him to investigate the report and to ensure that the justices abide by the 
same ethical standards that bind other federal judges.31�  %ther re-
sponses to the &ro&ublica report included calls for impeachment and 
the introduction of new ethics and recusal legislation to govern the 

 
3�6 �d�   
3�	  d Pilkington, Judicial Record )ndermines Clarence (homas �efence in  uEury 
�ifts Scandal, G A���A� (Apr. 20, 2023), https���www.theguardian.com�us-
news�2023�apr�20�clarence-thomas-supreme-court-harlan-crow-luxury-gifts; Ariane 
de Vogue, Company with (ies to �#$ !egadonor and  ongtime �riend of Justice 
(homas Had Business Before Supreme Court, CNN, https���edi-
tion.cnn.com�2023�0��2��politics�clarence-thomas-harlan-crow-supreme-������in-
dex.html (Apr. 2�, 2023, ����� AM).        
3�
  mma Brown, Shawn Boburg � Jonathan O’Connell, Judicial Activist �irected 
�ees to Clarence (homas’s +ife� )rged KNo !ention of �inni’� WA��. PO�T (May 
�, 2023, ���� PM), https���www.washingtonpost.com�investiga-
tions�2023�0��0��leonard-leo-clarence-ginni-thomas-conway�; Jane Mayer, How 
(rou/ling Are the $ayments and �ifts to �inni and Clarence (homas, N�" YO���� 
(May �, 2023), https���www.newyorker.com�news�daily-comment�how-troubling-
are-the-payments-and-gifts-to-ginni-and-clarence-thomas.  About other justices al-
leged disclosure and recusal violation, see #eidi Przybyla,  aw �irm Head Bought 
�orsuch-#wned $roperty, POL�T��O (Apr. 2�, 2023), https���www.polit-
ico.com�news�2023�0��2��neil-gorsuch-colorado-property-sale-000�3���; Devan 
Cole, 2 Supreme Court Justices did not Recuse (hemselves in Cases �nvolving (heir 
Book $u/lisher, CNN, https���edition.cnn.com�2023�0��0��politics�sonia-so-
tomayor-neil-gorsuch-book-recusal-supreme-court-cases�index.html (May �, 2023); 
Justin  lliott, et al., Justice Samuel Alito� (ook  uEury �ishing *acation with �#$ 
Billionaire +ho  ater Had Cases Before the Court, P�OP BL��A (June 20, 2023, 
����� PM), https���www.propublica.org�article�samuel-alito-luxury-fishing-trip-
paul-singer-scotus-supreme-court.  ��
3�� See �ur/in� Senate Judiciary �emocrats )rge Chief Justice Ro/erts to �nvesti-
gate Justice (homas' )ndisclosed �ifts and (ake Action to $revent �urther !iscon-
duct, U.S. S��AT� CO���TT�� O� T�� J ����A�$ (Apr. ��, 2023), https���www.ju-
diciary.senate.gov�press�dem�releases�durbin-senate-judiciary-democrats-urge-
chief-justice-roberts-to-investigate-justice-thomas-undisclosed-gifts-and-take-ac-
tion-to-prevent-further-misconduct.  Preceding this letter, a letter by nearly two 
dozen #ouse and Senate Democrats asked Roberts to start an investigation into the 
ProPublica report about Thomas� Letter from Senator Sheldon Whitehouse et al., 
U.S. Senate, to John G. Roberts, Chief Justice of the U. S. (Apr. �, 2023).          
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Court.  A common claim to all responses was that Thomas’ behavior 
injured the Court’s integrity and public confidence.32�  As revelations 
about other alleged disclosure violations by Thomas continued,321 Sen-
ator Durbin sent another letter to (oberts inviting him, or another jus-
tice whom he would designate to appear before the committee, to a 
public hearing addressing Supreme Court ethics reform.322   

(oberts turned down the invitation to appear before the Senate 
 udiciary Committee, commenting it would not be appropriate for the 
head of an independent branch of government to appear before the 
committee.323  (oberts attached to his letter a S4a4e.e/4 o/ �4h*$s �2*/�
$*1-es a/% �2a$4*$es, signed by all current presiding justices, Thomas 
included.324  The statement didn’t directly address the disclosure or 
recusal controversies surrounding Thomas or any other justice.  �n re-
gard to recusal, the statement reiterated the Court’s voluntarist ap-
proach �R�ndividual  ustices, rather than the Court, decide recusal is-
suesS�, reasoning that a full Court review, or any subset of the Court 
review, of individual justices’ recusal decisions Rwould create an un-
desirable situation in which the Court could affect the outcome of a 
case by selecting who among its members may participate.S325  -hile 
the statement did not explicitly or implicitly defend Thomas’ decisions 
not to recuse in any of the above controversial cases, it defended his 
conclusive and unreviewable discretion to decide whether to recuse.   

 
32� See Connecticut Law Tribune  ditorial Board, Clarence (homas’  atest �am-
age to SC#()S �ntegrity !erits Swift Action, CO��. L. T��B. (Apr. �3, 2023), 
https���www.law.com�ctlawtribune�2023�0���3�clarence-thomas-latest-damage-to-
scotus-integrity-merits-swift-action�.   
32� Justin  lliott et al., Billionaire Harlan Crow Bought $roperty from Clarence 
(homas� (he Justice �idn’t �isclose the �eal�, P�OP BL��A (Apr. �3, 2023), 
https���www.propublica.org�article�clarence-thomas-harlan-crow-real-estate-scotus; 
Joshua &aplan et al., Courts� Clarence (homas Had a Child in $rivate School� 
Harlan Crow $aid the (uition�, P�OP BL��A (May �, 2023, ��00 AM), 
https���www.propublica.org�article�clarence-thomas-harlan-crow-private-school-tui-
tion-scotus.   
322 �ur/in �nvites Chief Justice Ro/erts to (estify Before the Senate Judiciary 
Committee Regarding Supreme Court �thics Reform, U.S. S��AT� CO��. O� T�� 
J ����A�$ (Apr. 20, 2023), https���www.judiciary.senate.gov�press�dem�re-
leases�durbin-invites-chief-justice-roberts-to-testify-before-the-judiciary-commit-
tee-regarding-supreme-court-ethics.   
323 See Letter from John G. Roberts, Chief Justice, U.S., to Richard J. Durbin, Chair, 
Comm. on the Judiciary, U.S. (Apr. 2�, 2023).   
324 �d�  
325 �d�  
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�t is not my intention to engage in RbashingS Thomas.  �irst, 
maybe there are good arguments as to why Thomas did not have to 
recuse, despite his wife's involvement in these cases.326  After all, 
�inni Thomas was not a formal counselor or advisor to Trump’s liti-
gation team.  Second, the affair could be explained along partisan lines.  
�or instance, Senate #inority "eader #itch #cConnell dismissed 
Democrats’ claims against Thomas, described him as Ran exemplary 
jurist who has modeled fidelity to the rule of law for over 

 years,S32	 
and accused Democrats of bullying him and of delegitimiLing the 
Court.32
  Third, the failure of the soft protections against capture 
should not necessarily be attributed to Rpersonal loyaltyS among the 
rightwing justices.  �ndeed, the three new conservative appointees have 
shifted the Court to the right by forming a six-justice conservative su-
permajority.  �owever, one effect of this supermajority is the decline 
in the centric institutional conservativism advocated by Chief  ustice 
(oberts, who deeply cares about the way the Court is perceived by the 
public.32�  �f the other conservative justices are less concerned about 
public trust as a guide to their decisions, this could be reflected in a 
more tolerant attitude towards abusive refusal to recuse.  That may all 
be good and true but in the absence of a third-party review, that seeks 
to ensure decisions based on general and unbiased consideration, the 
impartiality of the Court is RcapturedS by the individual justice’s al-
leged bias. 

 
326 The  ditorial Board, Justice (homas Shouldn’t Recuse from �lections Cases, 
WALL ST. J., https���www.wsj.com�articles�justice-clarence-thomas-shouldnt-
recuse-ginni-thomas-texts-donald-trump-supreme-court-����������� (Mar. 30, 
2022, ���� PM); Ben Johnson, Justice (homas +ill Not Recuse� But Should He�, 
V���BLOG (Apr. �, 2022), https���intr2dok.vifa-recht.de�re-
ceive�mir7mods7000�2���; Wheeler, supra note ��; Bruce Ledewitz, �e/ating 
+hen Clarence (homas Should Recuse Himself is the +rong Argument, PA. CA�. 
STA� (May 2�, 2022, ��30 AM), https���www.penncapital-star.com�commentary�de-
bating-when-clarence-thomas-should-recuse-himself-is-the-wrong-argument-bruce-
ledewitz�.   
32	 Callie Patterson, !itch !cConnell Blasts Call for Clarence (homas to Recuse� 
Resign as �em KBullying�’ N.Y. PO�T (Mar. 30, 2022, ��2� PM), https���ny-
post.com�2022�03�30�mitch-mcconnell-blasts-calls-for-clarence-thomas-to-recuse-
resign�.   
32
 �d�   
32� Stuart Gerson, )nderstanding John Ro/erts� A Conservative �nstitutionalist 
Concerned with �ura/ility of the  aw and Respect for the Court, J ���T (July 3�, 
2020, 2��� PM), https���www.jurist.org�commentary�2020�0��stuart-gerson-under-
standing-john-roberts�.   

62

Touro Law Review, Vol. 39, No. 4 [2024], Art. 7

https://digitalcommons.tourolaw.edu/lawreview/vol39/iss4/7



�
�4 J�
��S �� ����� ��� �
S�S 1�
� 

������ �TAR��
�C
S
S���	�S��A�S��	����R�� 

"et us return to the ancient self-judging protocol in search of 
additional legal components that enabled the prophet to free the Rcap-
turedS king-judge from his biases.  The prophet presented the juridical 
parable before the king-judge, veiling him from unwarranted bias con-
siderations.  The king delivered, specified, and justified his judgment 
against the rich, sentencing him to death, ordering fourfold compensa-
tion of the poor, and providing reasons for his condemnation �Rbecause 
he did this thing, and because he had no pityS�.  The prophet pro-
claimed in response, R/ou are that manS and decried�  

Thus saith the "ord �od of �srael, � anointed thee king 
over �srael, and � delivered thee out of the hand of Saul� 
And � gave thee thy master’s house, and thy master’s 
wives into thy bosom, and gave thee the house of �srael 
and of  udah� and if that had been too little, � would 
moreover have given unto thee such and such things. 
-herefore hast thou despised the commandment of the 
"ord, to do evil in his sight� thou hast killed Uriah the 
�ittite with the sword, and hast taken his wife to be thy 
wife, and hast slain him with the sword of the children 
of Ammon. Now therefore the sword shall never depart 
from thine house� because thou hast despised me, and 
hast taken the wife of Uriah the �ittite to be thy wife. 
Thus saith the "ord, Behold, � will raise up evil against 
thee out of thine own house, and � will take thy wives 
before thine eyes, and give them unto thy neighbor, and 
he shall lie with thy wives in the sight of this sun. �or 
thou didst do it secretly� but � will do this thing before 
all �srael, and before the sun.33� 

Some biblical expositors suggest that the rebuke above is only a later 
interpolation,331  and that the original text included only Nathan’s en-
igmatic conviction� R/ou are that man,S and the King’s concise repent-
ance� R� have sinned against the "ord.S332  A good argument for 

 
33� 2 Samuel �2��-�2. 
33� #A�� W�L��L� #��T%B��G, I � II SA� �L� A CO����TA�$ 2�� (J. S. 
Bowden trans., Vandenhoeck � Ruprecht, 2d ed. ���0) (����).   
332 2 Samuel �2��3.  According to this account, the prophet’s assurance in v. �3� 
Vyou shall not die,W is an immediate nullification of the death sentence that David 
unknowingly pronounced on himself.  
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excluding the passage above is that brevity persuades by expressing 
much with few words.  This suggestion could explain one of the most 
notable discrepancies between parable and narrative� the parable de-
scribes a rich man who takes a poor man's dear lamb to provide for a 
wayfarer, with no mention of murder or adultery.  Nathan’s direct cen-
sure, on the other hand, resembles the prophet �lijah’s condemnation 
of King Ahab, who murdered and took possessions� RThou hast killed 
Uriah the �ittite with the sword, and hast taken his wife to be thy 
wife.S333  �ence, if we omit Nathan’s direct censure, discrepancies be-
tween the parable and narrative diminish.  According to this account, 
David convicted the rich man of theft, and he is bound to apply the 
same judgment to himself, but not for murder and adultery, rather for 
RtakingS Bathsheba.  �owever, treating Nathan’s direct censure as a 
later interpolation involves considerable difficulties.  Not only is brev-
ity not a criterion for determining authenticity,334 but a gap still lies 
between David’s deeds, as described in chapter 11, and Nathan’s ju-
ridical parable at the beginning of chapter 1�.  Nathan’s direct reproof 
is necessary to bridge this gap.335   

%ther expositors do not question the authenticity of these 
words of reproof, but they differ substantially over how they should be 
appreciated vis-M-vis the juridical parable.  %ne strand of interpretation 
views Nathan’s direct censure as containing important additional in-
formation not illuminated by the parable.  #ainly the religious as-
pectQthat David’s actions were sins against �odQand the aggravat-
ing circumstancesQthat Uriah’s death was a premeditated murder by 
David so that he could marry his wife.  There are two main ways to 
explain the incongruities between parable and direct censure.  The first 
is that although both the parable and reproof are meant to provide a 
value judgment of David’s actions, they provide it from different per-
spectives.  �or instance, the parable deals with David's motives and 
sins against man, while Nathan’s direct censure concerns results and 
sins against �od.336  Second, the parable must omit and plant infor-
mation so that the king does not prematurely detect the similarities be-
tween the offenses in the parable and his misbehaviors.  �or instance, 

 
333 �d� at �.   
334 Simon, supra note �22, at 232-33.   
335 Janzen, supra note ��, at 20� (No wonder Janzen argued that the point of the 
parable is to have David convict himself of VtakingW Bathsheba, by relying on the 
rationales given by God and Nathan.); 2 Samuel �2��-�2.   
336 Simon, supra note �22, at 23�.   
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the wayfarer in the parable, who has no equivalent in the actual case or 
the rebuke, could be accounted as a piece of RdisinformationS meant 
to distract David from the love triangle in the actual case.33	   

Both options entail significant problems.  �f the reproof’s judg-
ment is based on a different perspective, then the parable is redundant 
or should be regarded as a rhetorical device, while the oracle carries 
�od’s charges against David and his punishment.  David is not bound 
by his own judgment but by the eternal rationales proclaimed, which 
have nothing to do with the juridical parable.  Similarly, if the parable 
is missing important considerations or installing significant extraneous 
factors, it could not parallel Nathan’s direct reproof, and it fails to ac-
complish the goal of auto-condemnation.  �nterpreters can resolve 
these problems by arguing that Nathan intended to draw a single point 
of comparison,33
 so David’s auto-condemnation is limited to that 
point only.  � will return to this point soon.   

The second strand of interpretation views Nathan’s direct cen-
sure as the proper understanding of the parable or as its application to 
the actual case at hand.33�  Notably, the formalistic introduction� RThus 
says the "ord,S also appears in the other prophetic juridical parable 
presented to King Ahab by the unnamed prophet at the crossroad and 
signifies the crossover from the juridical parable �a soldier who was 
negligent in guarding a prisoner� to its proper application �the release 
of Ben-�adad by Ahab�.34�  Accordingly, expositors attempt to iden-
tify a much more precise mapping of equivalents between the juridical 
parable and surrounding narrative �Nathan’s direct censure in-
cluded�.341  This is not an easy task since on the one hand, vocabulary 
in the parable is ambiguous or rare, lending itself to many alternative 

 
33	 The inclusion of additional characters appears also in the other two juridical par-
ables� 2 Samuel ����-20; � Kings 20�3�-�3.   
33
 See Jeremy Schipper, �id �avid #verinterpret Nathan’s $ara/le in � Samuel 

��
-��, �2� J. O� B�BL��AL L�T��AT �� 3�3, 3�� (200�).   
33� See ROB��T POL%��, DA!�� A�� T�� D� T��O�O���T� 2 SA� �L �2� (���3); 
Berman, supra note ��, at ��.   
34� � Kings 20��2; see also Berman, supra note ��, at �� (Berman argues that the 
twin appearance of this formalistic introduction in Nathan’s reproof (2 Samuel �2� �, 
��) indicates two complementing mappings of the parable offered by Nathan against 
the two sins David had committed.).    
34� See also Berman, supra note ��, at � (Berman justifies this interpretation move 
by arguing that the parable should not be read solely as a communication between 
prophet and king, but also as a communication between the author of the Book of 
Samuel and the audience of readers and listeners.). 
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applications, and on the other hand, necessitating dependence on 
sources outside the surrounding narrative of David and Bathsheba.342  
#oreover, as discussed above, gaps and double meanings are scattered 
throughout the surrounding narrative, making it difficult to understand 
and assess David’s deeds.  �ence interpreters have offered numerous 
alternative mappings of parables and narratives� some have even sug-
gested multiple complementing mappings.343  

�n conclusion, a wide understanding among scholars holds that 
David isn’t compelled to apply the judgment to himself unless the par-
able is parallel in significant terms to application.  The principles and 
rules underpinning the parable are used accordingly by Nathan’s re-
proof to evaluate David’s deeds.  Consequently, the parable should not 
be read solely as a rhetorical device or a tool to elicit a reaction from 
the errant king, but rather as a technique used by the prophet to con-
sider the various aspects of David’s wicked behavior.   

�ere, too, � wish to take these interpretations further and sug-
gest that Nathan’s reproof should be understood, at least in part, as a 
primordial application of the legal doctrine of precedents, also known 
as s4a2e %e$*s*s, which means Rto stand by things decidedS in "atin.344  
The doctrine’s core meaning in the Anglo-American legal tradition is 
that the case before the court should be decided in the same manner as 
the other cases that have previously been decided by the court.345  �n 
this sense, precedent is the reduction of judicial rule that facilitates fu-
ture organiLational process, and following a precedent is no different 
from following a recipe.  Therefore, the true value of precedent in ju-
dicial organiLations is that it treats like cases in like manner, which is 
why precedent is supposedly valued as a good principle.  "et me be 
clear, Nathan was not establishing a precedent, David was.  Nathan 
applied David’s judicial ruling to the actual case.  Thus, at the heart of 

 
342 POL%��, supra note 33�, at �20.   
343 Multiple mappings are suggested by POL%��, supra note 33�; Berman, supra note 
��; Suzanna R. Millar, (he $oor !an’s �we  am/ �� Sam 
��
-
� in �ntersectional� 
�nterspecies $erspective, �� V�T � T��TA���T � � (2022).   
344 C. Sumner Lobingier, $recedent in $ast and $resent  egal Systems, �� M���. L. 
R�!. ��� (����); James C. Rehnquist, (he $ower that Shall /e *ested in a $rece-
dent� Stare �ecisis� the Constitution and the Supreme Court, �� B.U. L. R�!. 3��, 
3�� (����).   
345 Lobingier, supra note 3��, at ���-�� (V5T6he principle is inherent in every legal 
system, at least in its primitive stage, for the earliest form of law is custom, and the 
Xcore of custom’ is precedent, not necessarily judicial, but something quite as author-
itative.W) (footnote omitted).  
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the juridical parable interpretation lies the need to treat like cases alike 
�the parable and the actual murder and the taking of the wife should all 
be judged in the same way�.  #ost of the debate presented above 
should be understood as a debate about what was the RrecipeS that Da-
vid came up with, and how exactly this recipe was applied by Nathan.  

Unsurprisingly, and in light of these virtues, legal scholars have 
long suggested that the recusal decisions of U.S. Supreme Court  us-
tices be accompanied by a full written explanation including all rele-
vant facts and reasons.  The written explanation should be considered 
a citable precedent that can be used by lawyers and litigants in the pro-
cess of making and resisting recusal motions.346  But, our discussion 
above shows that this suggestion makes sense only if the Court re-
nounces the voluntarist recusal approach and assigns the final decision 
in motions to recuse a justice to the eight other justices.  �f every justice 
is the sole and final arbiter of his impartiality, then requiring a justice 
to recuse because a precedent was set by a fellow justice seems to be a 
complete non-sequitur.   

� am not the first to suggest Nathan’s use of precedent, and &ro-
fessor Dwight, mentioned above, stated more than a hundred years ago 
that Nathan presented the first fictitious case to David, acting as judge 
in the open air, so Rwhen it was decided, startled the monarch by mak-
ing it a precedent for his own doom.S34	  But given what we know 
today about how precedents work, � wish to make three caveats.  �irst, 
precedents do not simply dictate the decision in the current case, nor 
are they merely RfoundS or RrecogniLed.S34
  �dentifying, distinguish-
ing, and applying precedents involve creativity and value judgment.  
The two strands of biblical interpretation are two ways to understand 
what Nathan was doing� applying the parable narrowly by drawing a 
single point of comparison or applying it broadly by seeking out close 
correspondences.  No two recusal decisions are the same and applying 
the previous decision in the current case requires the Court to exercise 
discretion and make a value judgment.   

Second, a precedent regime requires the existence of a set of 
judgments, a written edited compilation of opinions, available to the 

 
346 Stempel, supra note ���, at ���; Ifill � Segall, supra note 200, at 3��; Frost, 
supra note 2�0, at ���-�0; #ume, supra note ��, at ���-�0; Roberts, supra note ��, 
at ���; Abella, supra note 232, at 3��; Stempel, supra note ���, at ���.   
34	 Dwight, supra note ���, at 2.   
34
 See &A�L N. LL�"�LL$�, CO��O� LA" T�A��T�O�� D������G A���AL� ��� 
(���0).   
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parties and the judges.34�  Nathan’s application of David’s judgment, 
along with the two other juridical parables, are of the few examples 
understood from their specific genre as juridical parables to direct the 
use of a previous judgment by parties to judicial proceedings.  There 
are additional narrative references to judicial proceedings �e.g., Solo-
mon’s handling of the dispute between the two prostitutes, Achan’s 
trial, and the proceedings following the rape and murder of the "evite’s 
concubine�, as well as references to laws in biblical texts.  Some schol-
ars confer on the biblical text the status of a legal code, namely, that 
biblical texts were the systemic collection of rules and principles ac-
cording to which everyday life was conducted in ancient �srael.35�  
Nevertheless, it remains an open question as to how it became known 
what Nathan said to David behind closed doors.  Did he disclose it in 
his private memoirs�  Did Nathan precede Chief  ustice "ord �dward 
Coke of the seventeenth century,351 who published his personal case 
notes, by more than �


 years�  But the answer to some of these ques-
tions may lie in Nathan’s direct censure� R�or you did it secretly� but � 
will do this thing before all �srael, and before the sun.S352  The contrast 
between doing something secretly or openly is at the heart of the David 
and Bathsheba story.353  David acted secretly, covering up the adultery 
and murder, and portrayed the taking of Bathsheba as providing for a 
fallen soldier's widow.  �e forced Nathan to bring before the king-
judge a disguised judgment.  Then, Nathan applied it openly by point-
ing to David, rehearsing its application, and carrying out the judgment 
before all of �srael and the sun.  

Similarly, scholars recommended creating a written record 
available on the Court’s website and in legal databases such as 
-estlaw and "exis, making it easier to determine when recusals are 
needed in future cases and increase transparency and consequently, 
public trust in the Court.354  -hile the justices did recently issue the 
S4a4e.e/4 o/ �4h*$s �2*/$*1-es a/% �2a$4*$es in addition to the �		� 
S4a4e.e/4 o' �e$usa- �o-*$9, these documents do not have the authority 

 
34� #enderson, supra note 2��, at 2�3. 
35� Bartor, supra note ���, at 2�� (some scholars question this conclusion). 
35� #enderson, supra note 2��, at 2�3.   
352 2 Samuel �2��2.   
353 POL%��, supra note 33�, at �2�.   
354 Stempel, supra note ���, at ���� see  ric J. Segall, �nvisi/le Justices� How #ur 
Highest Court Hides from the American $eople, 32 GA. ST. U. L. R�!. ���, ��� 
(20��).    
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of precedent, and they lack the specificity of real-world cases �e.g., the 
statement completely ignored recent recusal controversies concerning 
 ustice Thomas or any of the other justices�.  �n their recent statement, 
the justices wrote that R(ecusals are noted in the Court’s decisions, 
both at the certiorari and merits stages,S and that a justice RmayS pro-
vide a RsummaryS or RextendedS explanation.355  Court watchers, who 
hoped that the new Statement was a sign of a new recusal policy, were 
frustrated to find out that justices still diverge in explaining the reason 
for recusals in the Court’s record.356  But more importantly, the state-
ment falls short of providing systemic and profound court reports that 
would aid parties and the public to appreciate recusal decisions, send-
ing them to search for additional information in public records or the 
justices’ conference notes and private correspondences.   

Third, the tension between common-law precedents �principles 
and rules� and comprehensive codes �e.g., biblical law, U.S. Constitu-
tion, or congressional legislation� may be profound.35	  David’s verdict 
shows this tension� it opens emotionally �Rthe man that hath done this 
thing shall surely dieS� and continues by explicitly citing the biblical 
law of the thief �Rhe shall restore the lamb fourfoldS�.35
  The claim 
that the code controls the issue situates the judge in one of the follow-
ing positions� 1� The judge can obey the code and strictly follow its 
rules. �� The judge can search for gaps or open textures in the code in 
order to fill them with precedents �judge-made law�. 
� The judge can 
RfixS the code by applying one of the rules or principles embedded in 
the common law precedents �e.g., /e.o +u%e8 */ $ausa sua, e8 42u1* 
$ausa /o/ o2*4u2 a$4*o� to the case at hand.35�  &recisely because the 
taking and slaughter of the lamb were technically legal,36� David 

 
(Nov. �3,  .TC . �S U.S., ment of the Court Regarding the Code of ConductteSta355

 

2023), https���www.supremecourt.gov�about�Code-of-Conduct-for-
Justices7November7�372023.pdf.  
356 See Jimmy #oover, � Justices �iverge on �Eplaining Reasons for Recusal, N.J. 
L.J., May 3�, 2023, at �.   
35	 Daniel A. Farber, (he Rule of  aw and the  aw of $recedents, �0 M���. L. R�!. 
���3, ���� (200�).   

.  �-��2� Samuel2  

35

  
35� The first and the third options are illustrated in the majority and dissenting opin-
ions in Riggs v� $almer, ��� N.Y. �0�, ��0-�2 (����).  For an insightful analysis of 
the Riggs decision in light of American legal development of comprehensive codes, 
see Sean Wilson, (he (ruth a/out Riggs v� $almer, (202�), http���under-
groundwiki.org�xshow�lecture.php�i�3��t�3.   
36� See supra text accompanying notes ���-��3.   
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needed to RfixS the biblical law of the thief.  &recisely because the 
slaying of Uriah and the marriage to Bathsheba were formally law-
ful,361 the prophet needed to RfixS it by resorting to a precedentQDa-
vid’s own precedent.   

 Similarly,  ustice (ehnquist in �a*2% v� �a4u. RfixedS �� 
U.S.C. N 4��, which stated explicitly and unequivocally that RAny jus-
tice . . . shall disqualify himself in any case in which he . . . has been 
of counsel, . . . or O connected with any party or his attorney . . . .S362 
�e did it by invoking Ra duty to sit where not disqualified which is 
equally as strong as the duty to not sit where disqualified,S363 found in 
caselaw that dealt with disqualification on the part of judges of the dis-
trict courts and of the courts of appeals, and by reasoning that Rthe 
Tequal duty’ concept is even stronger in the case of a  ustice of the 
Supreme Court of the United States.S364  The problem is that according 
to the analysis presented by this Article, this interpretive move was not 
done behind a veil but rather by (ehnquist as a judge in his own case 
with a clear and immediate personal interest and consequence.  The 
analysis would have been different if the eight other justices RrepairedS 
the statute in the process of applying it to  ustice (ehnquist.  �n such a 
case, the veiled Court interprets Congress’s law in the process of re-
viewing and possibly correcting the individual justice’s recusal deci-
sion.  The Court’s decision and reasoning will be before all of America 
and the sun. 

��� 	�
C��S
�
� 

Allegations that the justices of the United States Supreme 
Court are judges in their own cases and that they judge themselves le-
niently are common.365  These allegations are often accompanied by 
an association with kings, queens, and monarchy, accountable to no 
one but their own divine authority.366  This Article took this association 

 
36� Berman, supra note ��, at �3.   

 , �0� U.S. �2�, �2� (���2).Laird v. Tatum362  
363  aird, �0� U.S. at �3�. 
364 �d�   
365 Re, supra note ��.   
366 See Dahlia Lithwick � Mark Joseph Stern, King Ro/erts, SLAT� (Apr. 2�, 2023, 
���3 PM), https���slate.com�news-and-politics�2023�0��chief-justice-accountability-
thomas-gorsuch-royalty.html; Jamelle Bouie, (he $olite �isdain of John Ro/erts 
�inds A (arget, N.Y. T���� (Apr. 2�, 2023), https���www.ny-
times.com�2023�0��2��opinion�john-roberts-clarence-thomas-supreme-court.html; 
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seriously and used the biblical story about the reproof King David re-
ceived from the prophet Nathan to explain the problems, tensions, and 
conflicting considerations of the contemporary recusal doctrine of the 
Supreme Court.  �ndeed, there are striking similarities between the self-
judgment narratives of biblical kings and Supreme Court  ustices.  
�owever, at the end of our journey, we can safely conclude that the 
practices of Supreme Court  ustices are not like those of biblical kings.  
They are worse, much worse, at least as these practices are reflected in 
the writings of legal scholars and biblical expositors.  The problem is 
not that the justices judge themselves but rather that the rules and prin-
ciples that are meant to regulate their self-judgment are almost nonex-
istent.   

According to the analysis presented in the Article, the problem 
is not that  ustice  ackson actually participated in the �a2va2% �o--ege 
case, as some suggested.  �f she did, it is because the Court de facto 
enabled her participation by deconsolidating the cases only because 
she decided to recuse from the �a2va2% �o--ege case.  The problem is 
threefold� 

1�  ackson did not issue a formal recusal decision stating the 
facts and reasons that led her to recuse from the �a2va2% 
�o--ege case.  

�� The Court did not formally review  ustice  ackson’s deci-
sion and did not provide facts, reasons, and explanations 
for its order to deconsolidate the cases.  By doing so, the 
Court depicted the rare move as a procedural non-prece-
dential order.  But more importantly, it didn’t explain why 
deconsolidation is allowed and under which circumstances.  


� -hile the deconsolidation order and the oral argument in 
the �a2va2% �o--ege case were heard by a veiled Court, 
without  ackson’s participation, the opinion of the Court, 
the dissents, and the concurrences tell a different story� jus-
tices responding to each other and reshaping their argu-
ments accordingly.  This contradicts not only the deconsol-
idation order but also the statements accompanying the 

 
Yvonne Abraham, �very �nch a King, BO�. GLOB� (May �, 2023, ��2� PM), 
https���www.bostonglobe.com�2023�0��0��metro�every-inch-king�; Chris Williams, 
Someone Needs to (ell Alito (he Justices Aren't Kings, ABO!� T�� LA" (Aug. �, 
2023, ���� PM), https���abovethelaw.com�2023�0��someone-needs-to-tell-alito-the-
justices-arent-kings-see-also�.         
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decisionQthat  ackson did not participate in the �a2va2% 
�o--ege case.   

Taking recusal seriously and earnestly requires the Court to 
treat it as a strong organiLing doctrine in the administration of justice 
and a primary legal principle ensuring judicial independence and im-
partiality.  But it also requires the Court to treat recusal as a subsidiary 
generating concepts and principles �e.g., due process, equality, unity, 
and public confidence�.   
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