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LIFE, LIBERTY, AND THE PURSUIT OF ARTIFICIAL 
INTELLIGENCE 

Christopher C. Spinosa Jr.* 

ABSTRACT 

With governmental use of artificial intelligence (“AI”) becom-
ing more prevalent, Americans are at risk of being subjected to the 
factual and legal findings of ill-equipped AI systems.  The possibility 
of an AI takeover of the judicial branch is an undesirable reality to 
some individuals who are challenging laws and government programs 
which utilize AI systems to enforce traffic code violations.  This Arti-
cle considers the procedural fairness, privacy rights, and effectiveness 
of the various uses of AI systems in traffic code enforcement.  By un-
dertaking a thorough review of New York case law, this Article also 
analyzes the treatment of AI systems in different modes of traffic code 
enforcement.  Based on the current trend of the United States Supreme 
Court to consult the views of the Founding Fathers on controversial 
matters of nationwide importance, this Article further considers the 
ethical, moral, and legal aspects of having an AI-controlled adjudicator 
as understood by the constitutional framers.  Ultimately, this Article 
concludes by finding that the New York school bus stop-arm camera 
safety program (Vehicle Traffic Law (“VTL”) § 1174-a) is constitu-
tional and passes muster under rational basis review, and that the fram-
ers would not likely endorse the prevalent use of AI within the judicial 
branch.     
 
*Editor-in-Chief, Touro Law Review; B.S., State University of New York, at Albany; 
J.D. Candidate, Touro University Jacob D. Fuchsberg Law Center.  I would like to 
thank LexisAI and ChatGPT for providing me with valuable research assistance, and 
Grammarly’s generative AI features for editorial support.  I also thank Professor Ga-
briel Weil and the Law & Artificial Intelligence course for our spirited and interesting 
discussions.  Many thanks to Professor Rena Seplowitz and the Touro Law Review 
for their editorial prowess.  The goal of this paper is to address recent developments 
with the government use of AI systems that impact the daily lives of New York res-
idents.  
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	� 	TR���CT
� 

In November of �
�, a group of disgruntled Long Island resi-
dents filed a putative class action against the Town of �empstead seek-
ing to challenge the constitutionality of its school bus camera safety 
program.1  The particular program launched in the Town of �emp-
stead, located in Nassau County, New York successfully managed to 
issue 14
,45� violations in �
� and accumulated �17 million in rev-
enue since the programPs inception.2  #any residents eGpressed frus-
tration over the automated ticketing because in their opinion it seems 
to be more about generating revenue than the safety of the children.3  
Interestingly, one report found that “the highest concentration of tick-
ets issued” are on wide and highly congested roadsMsome of which 
have four lanes, high speed limits, and are separated by a median or 
highway divider.4  %pponents claim that the law is misaligned because 
it awards substantial profit to a private enterprise (45� of fines col-
lected) while undermining public safety because of the increased risk 

 
� #ee generally Complaint, Sergey %adinsky et al. v. Town of "empstead, Case 

No. ���������� Doc. No. � �Sup. Ct. Nassau Cnty. ���� 3hereinafter Complaint, 
�a+ins1y4; Candice Ferrette, �em6stea+ Town #chool �us Camera Revenues hit �
� 
�illion in �	��, NEWSDAY �May ��, ����, https���www.newsday.com�long-is-
land�politics�bus-camera-hempstead-nassau-suffolk-slt�rek�; Carolyn Gusoff, �riv�
ers �ile Class Action Lawsuit Against Town of �em6stea+ �ver #chool �us #afety 
Camera Tic1ets, CBS NEWS NEW YORK �Jan. ��, ����, 
https���www.cbsnews.com�newyork�news�drivers-file-class-action-lawsuit-against-
town-of-hempstead-over-school-bus-safety-camera-tickets�.  
� Gusoff, su6ra note �. 
� I+�; see also Ferrette, su6ra note � �stating that Tfewer than �� of citationsU are 

challenged by drivers�.  
� Michael Gormley et al., Ruling �i+n@t �egate #chool �us Camera Tic1ets� �x�

6erts #ay� #uffol1 Tosses ��			 Conteste+ �nes, NEWSDAY �June ��, ����, 
https���www.newsday.com�news�region-state�school-bus-cameras-buspatrol-suf-
folk-Fposvmrc; see also Mark "arrington � Sandra Peddie, #uffol1 Au+it� �early 
�
�� in #chool �us Camera Tic1ets &ent %ncollecte+, NEWSDAY �June �, ����, 
https���www.newsday.com�news�region-state�school-bus-cameras-suffolk-bus-
patrol-gbw�wpuy �stating that a high volume of tickets were issued in locations with-
out statutorily reFuired warning signs Ton the top �� ma?or roadways in nonresiden-
tial areas where motorists are Vtraveling at a significant rate of speed in moderate to 
heavy traffic’U�.  There is currently a bill pending in the New York State Senate 
Transportation Committee which would amend the statute to remove liability with 
respect to divided highways and medians.  #ee ��� Bill TeMt NY S.B. ���� �Jan. 
��, ����. 
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of being rear-ended by other drivers stopping for buses where there is 
a minimal or no threat to children presented under the circumstances.� 

In �
1�, the New York State Legislature enacted Vehicle Traf-
fic Law (“VTL”) § 1174-a, which authorizes school bus camera safety 
programs to “catch drivers who unlawfully pass a stopped school bus 
and .to/ ensure the safety of New YorkPs students.”�  According to 
lawmakers, automated school bus stop-arm enforcement is needed to 
effectively control such violations and deter motorists.�  This in turn 
will contribute to student safety and allow police officers to prioritize 
tasks of greater importance.	  The program equips school buses with 
state-of-the-art “safety cameras, �V' .digital video recorder/ and stor-
age devices, internal cameras, �&S .global positioning system/, telem-
etry and LT� .long-term evolution/ connectivity.”
  The company that 
administers the program in Nassau and Suffolk counties is called Bus-
&atrol.1� 

A multi-lens camera records the license plates of a vehicle that 
illegally passes a school bus when its stop-arm is deployed, in addition 
to time and location data, which are stored on a local �V' hard drive.11  
%nce the data transmits to Bus&atrolPs cloud, its “artificial intelligence 
(AI) software filters all footage received from each bus before it goes” 
to a safety specialist, employed by Bus&atrol, for review.12  The 
 
� First Amended Complaint, Sergey %adinsky et al. v. Town of "empstead, Case 

No. ����������, Doc. No. ��, at � �Sup. Ct. Nassau Cnty. ���� �T3T4he current 
system incentivizes the new and continued use of bus stops on highways and other 
highly trafficked areas. . . . undermin3ing4 public health and safety by causing traffic 
to come to an abrupt stop, especially because school buses freFuently deploy their 
stop-arms without providing sufficient notice.U� 3hereinafter First Amended Com-
plaint, �a+ins1y4; Gormley et al., su6ra note �; ChanteP Lans, #uffol1 County �is�
misses Almost All �ac1logge+ #chool �us Camera Tic1ets After Court Ruling, ABC� 
EYEW���ESS NEWS �June ��, ����, https���abc�ny.com�post�suffolk-county-school-
bus-camera-tickets-almost-dismissed���������� �Fuoting a Long Island resident 
who witnessed more than one school bus-related accident, most recently in which Ta 
young lady stopped because of a school bus and a Mustang didn’t realize she was 
stopping, slammed the brakes on 3sic4 and plowed right in the back of herU�.  
� #uffol1 County #chool �us #afety Program, S���O�KCO���YNY.GO� �last vis-

ited Mar. ��, ����, https���www.suffolkcountyny.gov�schoolbus. 
	 I+� 

 I+� 
� I+� 
�� Gusoff, su6ra note �. 
�� #uffol1 County #chool �us #afety Program, su6ra note �. 
�� I+� 
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specialist then reviews the footage to determine whether the footage 
presents an offense, and if so, prepares an evidentiary package that is 
submitted to law enforcement containing� “video footage, license plate 
number, make, model, driver information, �&S location, and a 
timestamp of the incident.”13  Subsequently law enforcement personnel 
may give approval and mail a ticket to the motorist.14   

In late �
�, the Appellate Term reversed a judgment imposing 
a civil fine of ��5
 for an alleged violation of VTL § 1174-a.15  In 
�eop'e 0. Cro�e ��'"re �,1� the defendant failed to stop for a school bus 
and was captured by the Bus&atrol system.1�  The traffic prosecutor 
admitted a technicianPs affirmation into evidence, which certified the 
violation and the camera footage.1	  The Appellate Term held that the 
prosecution did not meet its burden of proof because no witnesses 
could establish that the bus conformed with the relevant regulations 
pertaining to� (1) colored flashing signal lamps on the front and rear of 
the bus� and (�) two signs conspicuously displayed on the eGterior of 
the bus with the words “SC�%%L BUS” painted in black with a back-
ground painted in “national school bus chrome” that is readable from 
two-hundred feet away.1
  The Appellate Term further reasoned that 
there was no statutory presumption that the bus was properly equipped 
and no proof the bus was stopped “for the purpose of receiving or dis-
charging any passengers”Mprerequsites to establishing liability under 
§ 1174-a.2�   

 
�� I+� 
�� I+� 
�� People v. Croce �Alfred�, �� N.Y.S.�d ���, ���, ��� N.Y. Misc. LE1IS 

����, at �� �Sup. Ct. App. Term �d Dep’t, Nov. �, ����, su6erse+e+ )y statute, 
��� Bill TeMt NY S.B. ���, ��� N.Y. Laws Chap. �� �effective Apr. �, ����.  
The Appellate Term is a lower appellate court within the First and Second Judicial 
Departments of the New York State Supreme Court, Appellate Division, which has 
T?urisdiction over appeals from civil and criminal cases originating in District, City, 
Town and /illage Courts, as well as non-felony appeals from the County Court.U  
Lower A66ellate Courts, NYCO�R�S.GO�, https���www.nycourts.gov�courts�low-
erappeals.shtml. 
�� �� N.Y.S.�d ���, su6erse+e+ )y statute, ��� Bill TeMt NY S.B. ���, ��� 

N.Y. Laws Chap. �� �effective Apr. �, ����. 
�	 I+� at ���-��. 
�
 I+� 
�� I+� 
�� I+� at ���. 
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�owever, despite the courtPs ruling, the Legislature amended 
the law in April �
�4 to include a presumption that the bus is statuto-
rily compliant and is presumed to be either picking up or dropping off 
children at the time of the recorded incident.��  The amendment was 
made directly in response to the Cro�e ��'"re � decisionMno longer 
requiring traffic prosecutors to establish those elements.��  It is im-
portant to note that the amendment does not operate retroactively or 
invalidate previously issued citations, and defendants still have the op-
portunity to rebut the presumption under the circumstances.��  Not-
withstanding the Legislative response to the Cro�e ��'"re � decision, 
many evidentiary concerns remain, along with considerations of due 
process with respect to red-light camera tickets.24   

The court in �atter o" Jensen 0. �epart(ent o" inan�e25 de-
termined that the petitioner was deprived of his due process rights be-
cause of the governmentPs failure to produce a “photograph eGpert” 
who was “knowledgeable about petitionerPs case and about how these 
traffic cameras work.”2�  The court reasoned that the VTL does not 
permit the issuance of tickets by simply sending a stack of “documents, 
images and videos instea  o" a person to an in�person hearin#.”2�  
Such evidence alone “cannot be cross-eGamined” and does “not have 

 
�� ��� Bill TeMt NY S.B. ���, ��� N.Y. Laws Chap. �� �effective Apr. �, 

����; "arrington � Peddie, su6ra note �; Gormley et al., su6ra note �. 
�� "arrington � Peddie, su6ra note �; Gormley et al., su6ra note �. 
�� Gormley et al., su6ra note �. 
�� #ee generally Matter of Jensen v. Dep’t of Finance, �� N.Y.S.�d ��� �Sup. Ct. 

N.Y. Cnty. ���� �stating that Tdue process reFuires an opportunity to confront and 
cross-eMamine adverse witnesses,U and provide an Topportunity to be heard at a 
meaningful time and in a meaningful mannerU�.  Red-light traffic cameras similarly 
use AI to automatically detect the status of the light Tby using an embedded image 
analysis technology.U  Re+�Light Traffic Cameras, TA����E, https���www.tat-
tile.com�red-light-traffic-cameras�.  )nce the light turns red, it enters Tviolation 
modeU and creates a virtual line on the road surface.  I+�  Upon violation, the auto-
matic license plate recognition �ALPR� camera records the license plate.  I+�  Inter-
estingly, Suffolk County’s red light program is currently scheduled to end on De-
cember �, ��� after the state legislature failed to eMtend a bill for its renewal.  Scott 
Eidler, #uffol1 County Re+ Light Camera Program to �n+� Lawma1ers Tra+e �lame, 
NEWSDAY �June ��, ����, https���www.newsday.com�long-island�politics�red-
light-camera-suffolk-r����Mkk.  In ���, there were ���,��� red light camera tickets  
issuedSwhich generated the county �� million in revenue.  I+� 
�� �� N.Y.S.�d ���. 
�� I+� at ���. 
�	 I+� at ��� �emphasis in original�. 
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a demeanor for the trier of fact to evaluate.”2	  The petitioner was not 
only deprived of the opportunity to poke holes in the governmentPs 
proof, but it also created the appearance that the administrative law 
judge (AL ) was not truly a neutral party because “the AL  .was/ the 
only person in the room to ask questions or cross-eGamine petitioner 
about the incident.”2
   

The aforementioned scenario presents a situation where an AI 
system is essentially the decisionmaker or adjudicator since the AL  
surrenders all factfinding and defers his	her judgment to the recorded 
footage alone.  Consequently, the AL  does not eGercise independent 
judgmentMrather, the AL  almost always irrefutably accepts the evi-
dence presented by the AI system.  �Gcept for rare occasions, the AL  
does not make credibility determinations or contest the governmentPs 
production of evidence.  There is an argument to be made that this de-
prives alleged traffic offenders a meaningful opportunity to be heard. 

An AI system acting as a jurist may be problematic.  &rofessor 
�arry Surden noted that AI systems perform poorly in situations that 
are conceptual, policy-driven, open-ended, judgment-oriented, or re-
quire common sense or intuition.3�  Additionally, AI systems are inef-
fective at handling the art of persuasion or other concepts such as so-
cietal norms, constructs, or institutions.31  This suggests that 
Americans are at risk of becoming subjected to the factual and legal 
findings of an AI system that is ill-equipped to eGplore concepts of 
reasonableness, subjectiveness, goodwill, and public policy.32  �ow-
ever, some judges already use AI systems to make sentencing or bail 
determinations.33  It is also used by police to predict the location and 
time of future crime attempts and to identify suspects by scanning im-
ages of crowds with facial recognition technology.34 

This Article considers the procedural fairness, privacy rights, 
and overall effectiveness of the various uses of AI systems in traffic 
code enforcement.  It eGplores the treatment of AI systems in different 
modes of traffic code enforcement and considers the ethical and moral 
 
�
 I+� 
�� I+� at ���-��. 
�� "arry Surden, Artificial Intelligence an+ Law� An �verview, �� GA. S�. U.L. 

RE�. ���, ���� �����. 
�� I+� at ����. 
�� #ee i+� at ����. 
�� I+� at ����-��. 
�� I+� at ����-��. 
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aspects of having an AI-controlled adjudicator.  Specifically, &art II of 
this Article analyzes the !adinsky class action against the Town of 
�empstead and argues that the school bus stop-arm camera program 
be upheld.  &art III of this Article eGamines the potential risks of having 
an AI serve as both factfinder and adjudicator, and studies the views 
of the Founding Fathers in relation to the assistance of AI in judicial 
decision-making.  The current trend of the United States Supreme 
Court is to consult the views of the constitutional framers on hotly-
contested issues and other matters of widespread public debateMespe-
cially when the �ue &rocess Clause of the Fourteenth Amendment is 
concerned.��  &art IV concludes that New YorkPs school bus camera 
program is constitutional and that § 1174-a does not deprive alleged 
violators of any fundamental rights.  Furthermore, the Founding Fa-
thers would be against the use of AI assistance in judicial decision-
making due to their fervent beliefs in an independent judiciary that is 
uninfluenced by majoritarian views or input from the public.  

 
�� #ee� e�g�, Dobbs v. Jackson Women’s "ealth )rg., ��� U.S. ��� ����� �stating 

that historical inFuiries are essential whenever asked to recognize a new constitu-
tionally protected liberty interest, and such right must be deeply rooted in our Na-
tion’s history and tradition, and be fundamental to the concept of ordered liberty� �no 
right to abortion�; see also New York State Rifle � Pistol Ass’n v. Bruen, ��� U.S. 
�, �� ����� �deciding to consult the views of the framers at the time of the founding 
in order to conform with how the Court assesses Tmany other constitutional claimsU� 
�Second Amendment�; %ennedy v. Bremerton Sch. Dist., ��� S. Ct. ���, ���� �de-
ciding to focus its Establishment Clause inFuiry on the Thistorical practices and un-
derstandingsU of the Founding Fathers� �First Amendment�.  It should be noted that 
the �o))s decision, which involved substantive due process, inFuired as to the views 
of lawmakers at the time the Fourteenth Amendment was ratified in ����.  #ee� e�g�, 
�o))s, ��� U.S. ���-��.  Since Part III of this paper discusses Article III of the U.S. 
Constitution, the views of the Founding Fathers appear to be most helpful in deter-
mining whether the ?udicial assistance of AI systems is fundamental to our concept 
of ordered liberty.  For conteMt, the seven Articles of the U.S. Constitution were rat-
ified in late ����.  AK��� REED A�AR, T�E WORDS T�A� MADE US� A�ER�A’S 
CO�S������O�A� CO��E���O�, ���-��� �����, at ���.  Legislators created Arti-
cle III to Tmap34 out a new standing federal ?udiciary, which likewise was given con-
siderable independence from CongressSlife tenure and guaranteed salary.  The new 
?udges would rule on federal law, including the law of the Constitution itself, and 
en?oy appellate authority over state courts that could hear federal-law cases in the 
first instance, but would not be the last word.U  I+� at ���.  )f course, the ?udicial 
branch did not properly come to life until Congress passed the Judiciary Act of ����.  
I+� at ��. 
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		� �S
��TS��R
�������������ST�A��T�����RT 

Sergey !adinsky, on behalf of himself and others similarly sit-
uated, commenced a putative class action in November �
� against 
the Town of �empstead to recover declaratory and injunctive relief, 
and damages.3�  This class action appears to be inspired by the recent 
Cro�e ��'"re � case decided by a panel of three judges in the Appellate 
Term, Second �epartment.3�  Indeed, since the Cro�e ��'"re � case, 
groups of appellate judges within the Second �epartment held in two 
separate cases that the camera recordings and other evidence produced 
by Bus&atrol and traffic prosecutors did not substantially comply with 
the elements necessary to establish liability under VTL § 1174-a.3	  
&rior to the April �
�4 amendments,�� the government was required to 
prove that defendant violated VTL § 1174 “by not stopping for a 
stopped school bus marked and equipped as provided in .VTL/ § 75 
(�
) and (�1-c).”4�  Among other things, school buses must have front 
and rear color flashing signal lamps, along with two signs displaying 
the words “SC�%%L BUS” with the background color “national 
school bus chrome.”41  Additionally, there must be� eGterior reflective 
markings� front crossing arms� safety sensors� back-up beepers, a sec-
ond stop-arm (in some instances)� and a “sign, placard or other display 

 
�� #ee generally First Amended Complaint, �a+ins1y, su6ra note �; see also su6ra 

teMt accompanying notes �-�. 
�	 #ee generally First Amended Complaint, �a+ins1y, su6ra note �; see also su6ra 

notes ��-� and accompanying teMt �describing the Appellate Term’s holding in 
Croce �Alfre+� that the government failed to meet its burden of proof to establish a 
violation of Q ����-a�. 
�
 #ee generally People v. Schwartz �Mitchell�, �� N.Y.S.�d ��� �Sup. Ct. App. 

Term �d Dep’t, Dec. ��, ����; and People v. Seidenberg, �� N.Y.S.�d ��� �Sup. 
Ct. App. Term �d Dep’t, Feb. �, ����; see also su6ra teMt accompanying notes ��-
� �discussing the Croce �Alfre+� case�. 
�� #ee su6ra notes ��-�� and accompanying teMt. 
�� People v. Croce �Alfred�, �� N.Y.S.�d ���, ���-�� �Sup. Ct. App. Term �d 

Dep’t, Nov. �, ����, su6erse+e+ )y statute, ��� Bill TeMt NY S.B. ���, ��� 
N.Y. Laws Chap. �� �effective Apr. �, ����; see also People v. Epstein, ��� Misc. 
�d ���, ��� �Cty. Ct. N.Y., White Plains, Apr. �, ����� �TAlthough the defendant 
is here charged with a traffic infraction, not a crime, the People must, nevertheless, 
prove each and every element of the violation.U�; i+� at ��� �TThe court will not infer 
the purpose for which the school bus was stopped from the sole fact that it had its 
red signal lights in operation.U�.  
�� /E�. � TRA�. L. Q ��� ����a�-�b����. 

8

Touro Law Review, Vol. 39, No. 4 [2024], Art. 16

https://digitalcommons.tourolaw.edu/lawreview/vol39/iss4/16



�
�4 ���� ��	����� � ���S��� � �.�. 155� 

. . . giving notice to approaching motor vehicle operators that school 
bus photo violation monitoring systems are in use.”42 

&laintiffs in the !adinsky lawsuit assert several causes of ac-
tion, including� (1) unlawful delegation of eGecutive and prosecutorial 
authority� (�) federal and state due process violations� () denial of 
equal protection under the law� (4) fraudulent concealment	induce-
ment and negligent misrepresentation� (5) violation of the �Gcessive 
Fines clause under the New York Constitution� and (�) unjust enrich-
ment.43  According to !adinsky himself, the goal of this action “is not 
to see the law repealed but fiGed to fulfill its safety goals.”44 

&ursuant to § 1174-a, a notice of liability (“N%L”) shall be sent 
“to each person alleged to be liable” for overtaking and passing a 
school bus in violation of § 1174, where the vehicle operator had eG-
press or implied permission from the vehicle owner.45  According to 
plaintiffs, the N%Ls issued to them are statutorily deficient because 
they lack “affirmative evidence that a bus had stopped for the purpose 
of receiving or discharging passengers, and that it had appropriate 
markings and appropriate equipment.”4�  Additionally, they argue that 
the sworn certificates4� by Bus&atrol technicians which are included 
with the N%Ls are knowingly false and misleading because Bus-
&atrolPs recorded footage is not sufficient to conclude that a violation 
of § 1174 occurred.4	  For instance, the technicians do not review foot-
age showing that the school bus is statutorily compliant or that students 
 
�� I+� Q ��� ����. 
�� First Amended Complaint, �a+ins1y, su6ra note �, at ��-��. 
�� Gusoff, su6ra note �. 
�� /E�. � TRA�. L. Q ����-a �b�, �g����. 
�� First Amended Complaint, �a+ins1y, su6ra note �, at �. 
�	 TA certificate, sworn to or affirmed by a technician employed by the county city, 

town or village in which the charged violation occurred, or a facsimile thereof, based 
upon inspection of photographs, microphotographs, videotape or other recorded im-
ages produced by a school bus photo violation monitoring system, shall )e 6rima 
facie evi+ence of the facts containe+ therein.  Any photographs, microphotographs, 
videotape or other recorded images evidencing such a violation shall be available for 
inspection in any proceeding to ad?udicate the liability for such violation pursuant to 
a local law or ordinance adopted pursuant to this section.U  /E�. � TRA�. L. Q ����-
a �d� �emphasis added�. 
�
 First Amended Complaint, �a+ins1y, su6ra note �, at �; see also i+� at �� �TThe 

form Technician’s Certificate is false and misleading because the photographic evi-
dence reviewed by the technicians supports only the conclusion that one of the ele-
ments necessary to establish liability under /TL Q ����-a was met, but not all such 
elements.U�. 

9

Spinosa Jr.: Life, Liberty, & Pursuit of A.I.

Published by Digital Commons @ Touro Law Center, 2024



15�
 ����� ��� ������ Vol. � 

are entering or eGiting the bus during the time of the alleged violation.4
  
Thus, when the sworn certificates and evidentiary packages are sub-
mitted to the Town for approval, any resulting N%Ls issued are “un-
supported, ineffective and unlawful.”5�  It is also claimed that the foot-
age “is not made available at the hearing for review and inspection” 
and is not entered into evidence.51 

&laintiffs particularly take issue regarding the fee structure of 
the school bus camera safety program.  In eGchange for Bus&atrolPs 
identification of violations and compilation of evidentiary packages, 
the company receives 45� of the revenue generated from the N%Ls.52  
In Suffolk County alone, almost �7 million was collected in total from 
#ay to �ecember �
��, and ��1 million in �
�.��  It is argued that 
the governmentPs purported goal to promote the public health and 
safety is undermined by Bus&atrolPs financial interest and is 
counterintuitive since, often times, school buses allegedly deploy their 
stop-arms without sufficient notice to on-coming vehicles which 
causes them to suddenly stop.54  'egarding equal protection, they claim 
certain individuals are held accountable under § 1174-a requiring the 
government only to prove a single element� meanwhile the same 
conduct is deemed unlawful under § 1174 requiring the government to 
prove the eGistence of multiple elements.55 

 
�� I+� at ��. 
�� I+� at ��. 
�� I+� at �; see also i+� at ��-�� �TThe video and pictures referenced in the Techni-

cian’s Certificate are not presented to the Court or marked into evidence. They are 
not Vavailable for inspection in 3the4 proceeding.’  /TL Q ����-a.  Instead, 3Bus-
Patrol4 makes available the video and pictures available to the Judicial "earing )f-
ficer through a computer feed.  The videos are not made part of the record of pro-
ceedings, are not entered into evidence, and are not available on appeal.  If the Court 
wishes to access the videos, it must reFuest access from 3BusPatrol4.U�.  "owever, 
this contention is contradicted by the fact that the N)L contains images of the vehicle 
allegedly passing the school bus with its stop-arm deployed.  #ee EMhibit B, N)L, 
�a+ins1y, su6ra note �, Doc. No. ��. 
�� First Amended Complaint, �a+ins1y, su6ra note �, at �.  
�� Mark "arrington et al., �us 6atrol �rings �xtensive Political Connections to 

#chool �us Program, NEWSDAY �May ��, ����, https���www.newsday.com�long-
island�suffolk�buspatrol-cameras-vui�vpvF. 
�� I+� at �. 
�� I+� at ��; see also i+� at � �citing People v. Robinson, �� Misc. �d ����A� �N.Y. 

Sup. Ct. App. Term �d Dep’t ���� �finding police officer’s testimony that defendant 
ran a school bus stop-arm while red warning lights were activated was insufficient 
to prove violation of Q ���� absent evidence that the school bus was statutorily 

10

Touro Law Review, Vol. 39, No. 4 [2024], Art. 16

https://digitalcommons.tourolaw.edu/lawreview/vol39/iss4/16



�
�4 ���� ��	����� � ���S��� � �.�. 15�1 

Although the Town has not yet filed an answer to the com-
plaint, the Town asserts that plaintiffsP argument is fundamentally 
flawed and their asserted claims are all nearly identical to each other.5�  
&laintiffsP contention that the N%L must contain all necessary evi-
dence to sustain a traffic violation conviction under § 1174 is errone-
ous, according to the Town, since § 1174-a specifically states that vi-
olating the school bus camera safety program is not a conviction� it 
merely imposes civil liability.5�  Therefore, traffic prosecutors need not 
prove all of the substantive requirements for a violation under § 1174 
because it requires a different standard.5	  It is well-established that 
civil matters require a lower level of due process protection than crim-
inal matters.5
  #oreover, the Town cited instances where courts have 
repeatedly upheld the constitutionality of the statePs analogous red 
light program.�� 

A� ����� ������� ���������� � ���!�� � ������ ����� 
A����� A������� 

'esidents across New York have made similar arguments 
against the use of AI systems in adjudicating traffic violations and 
there has been miGed success.  For eGample, in the Capital 'egion, one 
Colonie town judge dismissed “all of the bus ticket trials on his docket” 
in early #arch �
�4Mbefore the law was amended the following 
month.�1  The cases were dismissed because the traffic prosecutor 
lacked proof “that students were loading or unloading during the 
filmed incident.”�2  To remedy the deficiency, Bus&atrol has stated that 

 
compliant�; then citing People v. Brooks, �� Misc. �d ���, ��� �N.Y. Just. Ct. ���� 
�dismissing accusatory instrument for failure to provide evidence that the school bus 
was stopped for the purpose of discharging or receiving students�. 
�� Memorandum of Law in Support of Motion to Dismiss, �a+ins1y, su6ra note �, 

Doc. ��, at ��. 
�	 I+� at �-�. 
�
 I+� at �. 
�� I+� at ��-�� �citing "alberstam v. New York City, No. ������, slip op., at �� 

�Sup. Ct. N.Y. Cnty. Dec. �, ����; then citing Mathews v. Eldridge, ��� U.S. ��� 
�������. 
�� I+� at ��-��. 
�� %athleen Moore, �ew 'or1 A66ellate �ivision Rules Against #chool �us Cam�

eras, T��ES U��O� �Mar. �, ����, https���www.timesunion.com�education�arti-
cle�new-york-appellate-division-rules-school-bus-�������.php. 
�� I+� 
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it will now prepare an “enhanced evidence package” which includes 
additional video showing that “the vehicle involved is actually a school 
bus, and that the bus was stopped for the purpose of discharging and 
receiving passengers.”�3  �owever, the video cannot show students en-
tering or eGiting the bus because when the law was enacted, the Legis-
lature “specifically banned any images of students, on the grounds that 
those images should not be sent to strangers accused of driving around 
a bus.”�4  

#ost recently in  une �
�4, Suffolk County dismissed nearly 
�,


 school bus camera tickets that were all issued prior to the April 
�
�4 amendments.��  After the Cro�e ��'"re � case was decided, the 
county suspended all hearings for school bus camera ticketsMbut in 
light of the amendments, the county decided to dismiss them and forgo 
collecting the �� million owed.��  To ensure statutory compliance in 
the future, the county will now include additional levels in its review 
process of the school bus camera tickets.�	  &reviously, only two indi-
viduals reviewed the camera footage prior to issuing a ticket� one by 
Bus&atrol and one by the county.�
  #oving forward, there will now 
be a supervisor who is responsible for approving the issuance of a 
ticket after the initial two completed their review, and if contested, then 
the footage will be reviewed by a county traffic attorney.��   

It should also be noted that another putative class action has 
been filed against Bus&atrol in the #anhattan Supreme Court.	�  The 
gravamen of this similar class action echoes the facts of the !adinsky 
class action and asserts roughly the same causes of action related to 
unjust enrichment, fraudulent concealment	inducement, and negligent 

 
�� I+�  These changes have already gone into effect.  I+�  It appears that at this time, 

the sufficiency of proof presented by these enhanced evidence packages has not been 
challenged in the courts.  "owever, based on the Colonie town ?udge’s findings, 
some courts may be tempted to reFuire footage demonstrating Tspecific proof about 
the specific instance involved in the ticketU and not merely generalized images or 
documentation proving these additional statutory reFuirements.  I+� 
�� I+� 
�� Lans, su6ra note �. 
�� Gormley et al., su6ra note �; see also Lans, su6ra note �. 
�	 Gormley et al., su6ra note �. 
�
 Gormley et al., su6ra note �; see also su6ra notes ��-��. 
�� Gormley et al., su6ra note �. 
	� Complaint, Morgulis v. Bus Patrol America, LLC, Case No. ���������� Doc. 

No. � �Sup. Ct. N.Y. Cnty.�. 
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misrepresentation.	�  The case has been removed from state court to 
the Southern �istrict of New York and is pending Bus&atrolPs motion 
to dismiss.	� 

1. School Speed Zone Traffic Ticket Program 

In contrast to the various Appellate Term, Second �epartment 
school bus stop-arm camera program rulings, a different approach was 
taken by the Appellate �ivision, First �epartment in �atter o" Ser�2 
0. �e1 �or& Cit2.�3  In �atter o" Ser�2, the court determined that due 
process was not deprived to a defendant who was accused of speeding 
in a school speed zone based upon speed camera footage and a techni-
cianPs sworn certificate.�4  The five-judge panel unanimously found 
that the AL Ps finding was properly supported by substantial evidence 
when it was determined that the defendant violated VTL § 11�
-b by 
eGceeding the maGimum speed limit in a school zone.�5  &rocedural 
due process was not violated because the defendant had “an oppor-
tunity to be heard in a meaningful manner at a meaningful time,” and 
was “permitted to testify, call witnesses, and present documentary ev-
idence” to support his defense.��  Indeed, the court recognized that un-
der VTL § �4
(�)(c),�� the rules of evidence did not apply to the ad-
ministrative hearing, and the “technicianPs certificate and cameraPs 
daily set-up logs were valid and admissible without corroborating tes-
timony from their signatories or eGpert analysis.”�	 

 
	� I+�  
	� #ee generally Morgulis v. Bus Patrol America, LLC, ����-cv-�� �S.D.N.Y. Jan. 

�, ����. 
	� ��� N.Y.S.�d �� �App. Div. �st Dep’t ����; see also In re %uza v. New York 

City Dep’t of Fin., ��� N.Y.S.�d �� �App. Div. �st Dep’t ���� �re?ecting defend-
ant’s arguments that the N)L was deficient and holding that the sworn technician’s 
certificate constituted prima facie evidence that defendant eMceeded the maMimum 
speed limit by more than � mph�. 
	� I+� at ��. 
	� I+� 
	� I+� at ���. 
		 /E�. � TRA�. L. Q �� ����c� �TThe hearing eMaminer shall not be bound by the 

rules of evidence in the conduct of the hearing, eMcept the rules relating to privileged 
communications.U�. 
	
 In re #er)y, ��� N.Y.S.�d at ���.  Interestingly, there is no evidence of a camera 

set-up log with respect to the school bus stop-arm camera program. 
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According to the First �epartment, the technicianPs sworn cer-
tificate constituted “prima facie evidence” of the defendantPs violation, 
which the defense failed to rebut.�
  Similarly, VTL § 1174-a mirrors 
this language by stating that the technicianPs sworn certificate based 
upon school bus stop-arm camera footage is “prima facie evidence of 
the facts contained therein.”	�  #oreover, like the school bus camera 
program, speed camera violations also constitute civil penalties and not 
criminal convictions.	1  Consequently, the court found that the SiGth 
Amendment right to confrontation, Seventh Amendment right to jury 
trial, and other criminal procedure constitutional protections were not 
applicable.	2   

Based on the same reasoning, the #anhattan Supreme Court 
recently dismissed a putative class action against New York City in 
�atter o" �a'(a 0. �e1 �or& Cit2	3 challenging its school speed zone 
program.  In �atter o" �a'(a, plaintiffs attempted to argue that the 
CityPs N%Ls were unlawful, defective, and legally insufficient because 
they did not contain evidence that “there were .statutorily compliant 
signs with/ posted speed limits in the school speed zones” along with 
a proper warning to motorists that the “photo speed violation monitor-
ing system” was in use at the time of the alleged violation.	4  The court 
rejected this argument based on the Appellate �ivisionPs ruling in �at�
ter o" Ser�2	5 and held� 

�ere, the court grants .the CityPs/ motion to dismiss . . . 
as the court finds that the challenged N%Ls are facially 
sufficient and that they include sufficient evidence to 
support the allegations. . . . VTL § 11�
-b(d) does not 
require additional evidence of posted speed limit 

 
	� I+� at ��. 

� Com6are /E�. � TRA�. L. Q ���-b�d� �TA certificate, sworn to or affirmed by 

a technician employed by the city of New York, or a facsimile thereof, based upon 
inspection of photographs, microphotographs, videotape or other recorded images 
produced by a photo speed violation monitoring system, shall )e 6rima facie evi�
+ence of the facts containe+ therein.U� �emphasis added�, with /E�. � TRA�. L. Q 
����-a �d�, su6ra note ��.  

� In re #er)y, ��� N.Y.S.�d at ���. 

� I+� 

� No. ������, slip op., ��� N.Y. Misc. LE1IS ���� �Sup. Ct. N.Y. Cnty. )ct. 

��, ����. 

� I+� at ��-�.  

� I+� at ��-�. 
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signage, nor a photograph of the sign.  As set forth 
above, VTL § 11�
-b(d) states that the technicianPs cer-
tificate is prima facie evidence of the facts contained in 
the certificate.  Therefore, the court finds that the sworn 
technician certificates are sufficient to establish prima 
facie evidence of a violation of the school speed zone 
speed limit as a matter of law.	� 

�ue to the similar statutory construction of both VTL § 1174-a and § 
11�
-b, the courtPs reasoning in �atter o" �a'(a may be logically eG-
tended to the !adinsky class action against the Town of �empstead.  
The Nassau County Supreme Court should consider these similarities 
when deciding the TownPs motion to dismiss.  �espite the fact that the 
Cro�e ��'"re � decision has been nullified through legislation and the 
decisions by the #anhattan Supreme Court in �atter o" �a'(a and 
First �epartment in �atter o" Ser�2 are persuasive authority,
	 the 
Nassau County Supreme Court should find that the Bus&atrol techni-
cianPs sworn certificate need not contain additional evidence regarding 
the school busesP markings nor images of children entering or eGiting 
the bus.  'ather, the class action should be dismissed and the techni-
cianPs sworn certificate should be sufficient to establish a violation of 

 

� I+� at ��-�. 

	 First, the Appellate Term’s decision is persuasive because that court does not have 

binding authority over the Nassau County Supreme Court, where the %adinsky class 
action was filed.  #ee A)out the Court� An �verview of the A66ellate Terms, 
NYCO�R�S.GO�,  
https���www.nycourts.gov�courts�ad��appellateterm5aboutthecourt.shtml; see also 
Court #ystem �utline, NYCO�R�S.GO�, https���www.nycourts.gov�ctapps�out-
line.htm; #tare �ecisis, COR�E�� L. S�., https���www.law.cor-
nell.edu�weM�stare5decisis.  The same reasoning applies to the Manhattan Supreme 
Court.  The First Department’s decision is also persuasive authority because it is un-
clear whether the doctrine of stare decisis controls in this instanceSas the school bus 
camera program case presents a closely related but not identical legal issue.  As such, 
since the Nassau County Supreme Court is located within the Second Department, 
the court may accept the decision as persuasive authority with respect to the school 
bus stop-arm camera program but is free to reach a contrary result.  #ee Mountain 
/iew Coach Lines, Inc. v. Storms, �� A.D.�d ���, ��� �N.Y. App. Div. �d Dep’t 
����� �T3T4he doctrine of stare +ecisis reFuires trial courts in this department to fol-
low precedents set by the Appellate Division of another department until the Court 
of Appeals or this court pronounces a contrary rule.U�.  A careful search reveals there 
are no cases from the Second Department or Court of Appeals contemplating due 
process concerns with the school speed zone program and speed camera footage as 
evidence �nor the school bus stop-arm camera program for that matter�. 
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§ 1174-a as a matter of law, just as under § 11�
-b.  'egardless, it 
seems that Bus&atrol has already decided to include additional evi-
dence in an attempt to remedy these procedural concerns.		  It is ques-
tionable whether these enhanced evidence packages prepared by Bus-
&atrol and contained within the N%Ls moving forward will be upheld 
in court, and it is further yet to be seen how the April �
�4 amendments 
to § 1174-a will affect the !adinsky class action. 

�. �ed�light � Traffic �amera Ticket� 

�leven years ago, a #onroe County Supreme Court  ustice dis-
missed a plaintiffPs challenge to 'ochesterPs red-light camera program 
in �rie#er 0. �o�hester.	
  In �rie#er, the plaintiff received a N%L in 
the mail issuing him a �5
 fine for failure “to properly stop at a red 
light for a right-hand turn” based on camera footage.
�  �e pleaded not 
guilty on the basis that the footage was inaccurate.
1  When the AL  
found him guilty after watching the video of the incident, he com-
menced an action against the City of 'ochester claiming that the red-
light camera program and VTL § 1111-b were unconstitutional.
2  The 
plaintiff, !rieger, made similar arguments against the red-light camera 
program that the !adinsky plaintiffs are now making against the 
school bus stop-arm camera program.  Specifically, !rieger primarily 
asserted that� (1) § 1111-b is unconstitutional on its face because red-
light infractions are not a serious problem and the cameras do not make 
the streets any safer� and (�) that his substantive and procedural due 
process rights were violated because of the quasi-criminal nature of the 
penalty imposed and “that the administrative process is essentially a 
sham and any defenses are meaningless.”
3 
 


 #ee su6ra notes ��-�� and accompanying teMt.  

� ��� N.Y.S.�d ��� �Sup. Ct. Monroe Cnty. ����. 
�� I+� at ���.  
�� I+�; see also su6ra note �� and accompanying teMt. 
�� I+�  /TL Q ����-b Timposes liability for a red light infraction.U  /E�. � TRA�. 

L. Q ����-b.  Furthermore, it similarly provides that TA sworn or affirmed certificate 
by a city technician based upon the inspection of the red light camera footage is 6rima 
facie evi+ence of a violation, and the footage is available online for viewing by the 
recipient of a notice and is further retained for inspection in any proceeding to ad?u-
dicate the liability for an alleged infraction.U  #ee i+� Q ����-b �d�.  Such violations 
are ad?udicated by an administrative traffic bureau, and any finding of liability is not 
deemed a conviction.  #ee i+� Q ����-b �f�, �h�. 
�� �rieger, ��� N.Y.S.�d at ���-��. 
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The court held that the red-light program and § 1111-b were 
constitutional because, clearly, the legislature adopted the law for a 
legitimate purpose and there is a rational relationship between the ob-
jective and means to achieve that objective.
4  Legitimate government 
goals often promote the health, safety, morals, and general welfare of 
its residents.
5  To support the red-light program, the sponsor support 
memorandum for § 1111-b that was presented to the New York State 
Assembly demonstrated that disregarding red lights is the foremost 
cause of urban traffic accidents, constituting nearly half of all accidents 
according to the Insurance Institute for �ighway Safety (II�S).
�  The 
court also recognized that the City provided affidavits from the mayor, 
corporation counsel, engineers, and police officials, “attesting to the 
public safety objective of the program.”
�  Another legitimate concern 
that persuaded the court was “the further benefit of preserving previous 
law enforcement resources through automation of traffic infraction 
oversight . . . .”
	  The traffic cameras reduce law enforcement costs 
and increase detection of minor traffic infractions.

 

'egardless of !riegerPs argument that the red-light cameras are 
ineffective, the court stated that such contention “is irrelevant and can-
not be used to retroactively invalidate the legislative intent.”1��  Fur-
thermore, the court suggested that !riegerPs concerns are “more ap-
propriately a lobbying consideration against eGtending the laws past” 
their eGpiration dates.1�1  The court also rejected !riegerPs economic 

 
�� I+� at ���. 
�� I+� 
�� I+� at ���.  Additionally, red-light related traffic incidents are associated with a 

�� billion impact on the national economy.  I+�  TGiven the toll that motor vehicle 
crashes exact u6on in+ivi+uals� families� an+ society� this bill provides the City of 
Rochester with authorization to establish a red light camera demonstration program 
aime+ at re+ucing intersection crashes caused by red light violations within the 
City.U  I+� �citing Sponsor’s Mem., Bill Jacket, Leg. ��, ch. ��, at �� �emphasis in 
original�. 
�	 I+�   
�
 I+� 
�� I+� 
��� I+� at ���.  TThe soundness of legislative intent must be assessed against the 

facts known at the time the legislative body acted, not as they presently stand.U  I+� 
��� I+� 
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argument, and found that the mere “side effect of generating money” 
for the City did not make the laws unconstitutional.1�2   

Lastly, the court rejected !riegerPs due process arguments, and 
found that § 1111-b “is entirely civil in nature” and the clear legislative 
intent and statutory scheme demonstrate the laws are not a criminal 
enforcement mechanism.1�3  �iven that civil matters require less due 
process protection than criminal matters, the court did not find a vio-
lation of !riegerPs due process rights.1�4  The court reasoned that� (1) 
any activity that occurs “on a public street .is/ not .automatically/ 
cloaked in constitutional privacy rights”� (�) “the risk of erroneously 
depriving the plaintiff of his private interest is nominal” since he had 
notice and an opportunity to be heard, which are sufficient procedural 
safeguards for a minor traffic infraction� and () the government “has 
a strong interest in securing public safety, as well as in maintaining 
efficient means of addressing traffic infractions.”1�5  Interestingly, the 
court noted that the “additional fiscal and administrative burdens of 
requiring a live witness to attest to the functioning of the red light cam-
eras in each and every case would undermine one of the original goals 
of saving sparse governmental resources.”1�� 

With respect to the !adinsky class action, although the com-
plaint does not contest the facial constitutional validity of § 1174-a, 
plaintiffs do attack the governmentPs goals and objectives when the 
school bus stop-arm program was implemented.1��  According to the 
support memorandum employed by the legislature, the purpose of § 

 
��� I+� �citing Idris v. Chicago, ��� F.�d ��� ��th Cir. ���; then citing De/ita v. 

District of Columbia, �� A.�d ��� �D.C. �����. 
��� I+� at ���-��.  The court elaborated�  

/ehicle and Traffic Law offenses are generally classified as viola-
tions, misdemeanors, or felonies and are commenced by the filing 
of an accusatory instrument in a criminal court. �#ee CPL �.� 3�4, 
3��4-3��4.� A finding of guilty in a criminal court eFuates to a con-
viction for that offense and eMposes the offender to possible ?ail 
time. �#ee /ehicle and Traffic Law Q ��.�  "ere, there is no for-
mal criminal prosecution as /ehicle and Traffic Law Q ����-b �f� 
does not allow for a conviction eMposing the offender to potential 
?ail time. �#ee also /ehicle and Traffic Law Q ���.� 

I+� 
��� I+� at ��.   
��� I+� at ��-�. 
��� I+� at ��. 
��	 #ee su6ra notes ��-�� and accompanying teMt. 
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1174-a was to “authorize the installation and use of safety cameras on 
school buses for the purpose of monitoring overtaking and passing of 
school bus violations.”1�	  A survey	study from �
1 showed that 
� 
illegal passes were reported by the �� school bus driver participants, 
where � of the passes were on the passenger-door side of the bus.1�
  
The survey thus showed that there was an average of 1.�� illegal passes 
per school bus, and when eGtrapolated across the state “would bring 
the estimated number of illegal passes . . . to over �4,


 on that date 
alone.”11�  This falls in line with other studies which estimated that 
over 5
,


 drivers illegally overtake school buses with their stop-
arms deployed.111  Ultimately, the legislature eGpressed that the school 
bus safety cameras are “necessary to prevent the casualties from dan-
gerous motorists who ignore current law.  The school bus safety act 
will increase enforcement of laws already on the books and will sig-
nificantly lessen the numbers of violations that continue to compro-
mise the safety of our students.”112   

The justification for § 1174-a demonstrates that the legislature 
properly investigated its concerns about student and school bus safety 
prior to enacting the statute.  Indeed, a Bus&atrol spokesman recently 
commented that the program aims to positively change driver behavior 
to remedy careless or distracted driving that harms children traveling 
between school and their homes.���  Therefore, the court in the !a-
dinsky class action should find that § 1174-a is rationally related to a 
legitimate government objective.  Notwithstanding the TownPs per-
missible objective to implement the school bus stop-arm program to 
ensure the safety of students and increase the number of detected of-
fenses, the Town should also be free to prioritize its law enforcement 
needs on more serious matters and reduce policing costs.  Based on the 
findings in �rie#er, the Nassau County Supreme Court may find that 

 
��
 Sponsor’s Mem., Bill Jacket, Leg. ���, No. A���C,  

https���nyassembly.gov�leg��de-
fault5fld��leg5video��bn�A����term�����Summary�Y�Ac-
tions�Y�Commit-
tee���nbsp/otes�Y�Floor���nbsp/otes�Y�Memo�Y�TeMt�Y. 
��� I+� 
��� I+� 
��� I+� 
��� I+�   
��� Ferrette, su6ra note �. 
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the revenue-generating secondary effect of the stop-arm program with 
Bus&atrol does not affect the constitutionality of § 1174-a.   

Contrary to the #onroe County Supreme CourtPs finding that 
!rieger was not deprived of his due process rights when there was no 
live witness to testify about his alleged violation,114 the #anhattan Su-
preme Court in Jensen held the opposite and found that the traffic bu-
reau was required to “produce a live person to speak about .the gov-
ernmentPs/ evidence and to submit to cross-eGamination.”115  The 
judge in Jensen stated that there is no reason why the technician who 
signed the sworn statement cannot attend the hearing to support the 
issuance of “each particular ticket.”11�  Furthermore, despite the fact 
that the sworn certificate constitutes prima facie evidence of the viola-
tion, the judge reasoned� 

But the rules and laws cited by .the government/ do not 
necessarily permit the agency issuing the ticket to 
simply send a stack of documents, images and videos 
instead of a person to an in-person hearing.  �ocuments 
cannot be cross-eGamined. �ocuments do not have a 
demeanor for the trier of fact to evaluate.  �ocuments 
cannot correct themselves if there is a misrepresenta-
tion or answer any questions. 
 
Not having a person testify leaves the AL , who is 
tasked with making findings of fact and evaluating the 
credibility of the witnesses, to evaluate .the agencyPs/ 
evidence on its own without anyone to offer conteGt or 
answer objections raised by petitioner.  And because 
there is no live witness testifying in support of respond-
ent, the AL  is the only person in the room to ask ques-
tions or to cross-eGamine petitioner about the incident.  
�ow can the AL  make credibility findings when only 
one side is present�  �ow can petitioner poke holes in 
.the governmentPs/ proof when there are only docu-
ments�  �ow can petitioner argue with documents that 
the AL  has already deemed unquestionable�  Without 

 
��� #ee su6ra notes ��-�� and accompanying teMt. 
��� Matter of Jensen v. Dep’t of Finance, �� N.Y.S.�d ���, ��� �Sup. Ct. N.Y. 

Cnty. ����; see also su6ra notes ��-�� and accompanying teMt �discussing �ensen�.  
��� I+� 
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a doubt, the appearance is that the AL  is on the 
agencyPs side and the alleged offender has no meaning-
ful opportunity to contest the ticket because the AL  
acts as both the trier of fact and as the prosecutor.  That 
the agency does not even bother to have a live witness, 
that the AL  cross-eGamines the petitioner for the 
agency and no one cross-eGamines the agency consti-
tutes a lack of due process.��	 

As succinctly stated by the court in �rie#er, it would be a grave mis-
take to require a live person testify for each and every violation of these 
minor traffic infractions because it would undermine the legislaturePs 
legitimate goal of saving sparse governmental resources.11	  Accord-
ingly, that logic suffices to eGplain why the technician cannot attend 
the in-person hearing.  The !adinsky plaintiffs were not deprived of 
due process because they received notice and a meaningful opportunity 
to be heard within the conteGt of a purely civil enforcement action.  
The conclusion that such alleged traffic violators are not entitled to 
heightened due process protection is supported by the fact that being 
ticketed by an AI camera system does not substantially intrude onePs 
privacy or liberty interests.  As eloquently put by the court in �rie#er� 

.T/he red light camera program is less invasive than the 
traditional policing methods which involve a much 
more substantial interference with onePs privacy and 
liberty interests. In a traditional traffic stop by a police 
officer, the officer will generally request from the 
driver proof of registration and insurance, and often in-
quires of the driver whether the driver knows why the 
officer stopped him or her and whether the driver is in 
a hurry, as well as other possible inquiries.  Said stops 
also provide the officer with an opportunity to view into 
the vehicle for items and contents in plain sight.  The 
CityPs red light camera program avoids all of this inter-
ference� thus, this court finds the program to be much 
less intrusive.11
 

 
��	 I+� at ���-�� �emphasis in original�. 
��
 #ee su6ra note �� and accompanying teMt.  
��� I+� at �� �internal citations omitted�. 
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Naturally, an ordinary traffic stop by a police officer could result in the 
search of a vehicle and lead to the deprivation of a fundamental right 
or substantive due process.12�  �owever, since the issuance of a traffic 
citation by AI is significantly less intrusive and does not risk violating 
any currently recognized fundamental rights, the !adinsky plaintiffs 
should not be entitled to more stringent due process protections. 

�. 
o �on�tit!tional �ight to �o!n�el for 
Traffic 	nfraction� 

It is well-established in New York that individuals are not en-
titled to an assignment of counsel for traffic infraction cases.121  The 
reasoning from the New York State Court of Appeals in �eop'e 0. �et�
terio122 is instructive regarding due process protections afforded to de-
fendants and provides additional support for the contention that mu-
nicipalities should be free to enforce the VTL through the use of AI 
camera systems in a manner that does not impede its objectives at re-
ducing eGpenses and saving time.  The Court found that neither the 
state nor federal constitutions require the right to counsel to eGtend to 
all crimes.123  The Court elaborated� 

There are, historically, certain minor transgressions 
which admit of summary disposition.  New York has 
long deemed traffic infractions as a form of misconduct 
distinguishable from more serious breaches of the law 
or crimes.  While not controlling, we believe that this 
time-honored distinction supports our conclusion that a 
traffic court need but assure the defendant a fair forum 
in which to be heard.  �s a pra�ti�a' (atter� the tra""i� 
�o/rt J/ #e o"ten sits as prose�/tor�  e"ense �o/nse'� 
an  J/ #e.  Neither this triune function, nor the failure 
of a traffic court  udge to advise the defendant that he 
may have counsel, is so unfair as to require the result 
urged by the dissenters.124 

 
��� #ee generally Brendlin v. California, ��� U.S. ��� ����. 
��� #ee generally People v. Letterio, �� N.Y.�d �� ������. 
��� I+� 
��� I+� at ���.  
��� I+� at ��� �internal citations omitted and emphasis added�. 
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This language suggests that it is not unreasonable for an AL  to rely 
solely on documentary or recorded footage in the absence of live-wit-
ness testimony at a hearing because the adjudicator is eGpected to hold 
this “triune function.”  In other words, the Court implied that, as a prac-
tical matter, the appearance that the AL  is on the agencyPs side is not 
unfair within this conteGt.  The CourtPs decision contradicts the #an-
hattan Supreme CourtPs reasoning in Jensen that the traffic bureau 
must present a witness to testify regarding the specific violation at hand 
in order to answer potential objections raised by defendants during the 
hearing.125  Thus, given that the Court of Appeals previously held it is 
not unfair for traffic court AL s to serve as both the trier of fact and 
pseudo-prosecutor, it does not appear that plaintiffs in school bus stop-
arm camera cases would prevail on the ground that their due process 
rights were violated for the lack of a neutral magistrate. 

			� �	����T�T
A����R�A	�
����S 

The discrepancy in the rulings between the Jensen and �etterio 
cases presents a puzzling scenario where a traffic court AL  can defer 
all fact and legal findings to the evidence compiled by an AI camera 
system.  Based on the aforementioned case law, such reliance would 
not deprive the defendant of due process or any other fundamental 
right.  �owever, is it sound policy to allow AL s to give up their adju-
dicatory powers and leave decision-making in the hands of AI� 

&rofessor �arry Surden eGplained that AI systems struggle to 
perform well in policy-driven, open-ended, or judgment-oriented situ-
ations.12�  Such systems have trouble eGercising common sense or in-
tuition as well, and are ineffective at comprehending persuasive tech-
niques, societal norms	constructs.12�  It would not be wise for our 
society to allow AI systems to supplant judicial decision-making in all 
respectsMespecially in instances requiring concepts such as reasona-
bleness, subjectiveness, goodwill, and public policy.12	  &rofessor 
Surden suggests that a main contemporary issue faced by the use of AI 
systems in the judiciary is “the potential for bias in algorithmic deci-
sion-making.”12
  When AI is used “to make important decisions that 
 
��� #ee su6ra note ��� and accompanying teMt. 
��� Surden, su6ra note �, at ����. 
��	 I+� at ����.  
��
 I+� at ����. 
��� I+� at ����. 
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affect peoplePs lives or liberties (e.g., criminal sentencing), it is im-
portant to determine whether the underlying computer models are 
treating people fairly and equally.”13�  Another important consideration 
is that AI systems should be “eGplainable, interpretable, or at least 
transparent” when engaged in legal decision-making.131  There is also 
the concern that when judges use AI systems to adjudicate cases, such 
decisions “may disproportionately appear to be more neutral, objec-
tive, and accurate than they actually are” and that judges are suscepti-
ble for deferring to false precision.132 

The more prevalent use of AI systems in judicial decision-mak-
ing can threaten the independence of the judiciary by clouding the ju-
dicial thought process.  As the current majority of justices on the 
United States Supreme Court adhere to the views of the founding fa-
thers,��� it is relevant to consider some of their beliefs regarding Article 
III of the U.S. Constitution.  The framers cared deeply “about who 
would serve on the judiciary.”��4  The founding generation was 
haunted by the corruption of the �nglish judiciary, and popular dissat-
isfaction in the colonies “grew into a movement toward an elected ju-
diciary.”���  The framers recognized “a need to protect the judiciary 
from unfit candidates” and sought lifetime appointments to remove 
“the judiciary from popular feedback mechanisms.”���  The  udiciary 
Act of 17�� instituted residency requirements in order to remove “the 
need for judges to travel long distances between their court and home 
and inspir.e/ public confidence by having a person with local ties serve 
as a public official.”��	 

 
��� I+� 
��� I+� at ����. 
��� I+� at ����-��. 
��� #ee su6ra note �� and accompanying teMt �stating that the recent �o))s, �ruen, 

and �enne+y cases support the notion that controversial matters of national debate 
are often sub?ect to the views of the constitutional framers, particularly considering 
that Article III was ratified in ���� and Congress passed the Judiciary Act in �����. 
��� James F. Ianelli, The #oun+ of #ilence� �ligi)ility !ualifications an+ Article III, 

� SE�O� "A�� C�R��� RE�. ��, ��-�� ����. 
��� I+� at ��; see also A�AR, su6ra note ��, at ��� �stating that during the eight-

eenth century, TLaw did not matter, or if it did, it was routinely bent to favor rich and 
powerful insiders.  Judges were merely puppets and lackeys of the unelected auto-
crats in charge.U�. 
��� Ianelli, su6ra note ���, at ��� 
��	 I+� at ��. 
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Contrary to AleGander �amiltonPs views, Thomas  efferson 
did not believe that Article III judges should retain lifetime compensa-
tion if their judicial offices ceased to eGist and that judges should only 
be compensated for the services they rendered.��
  �amilton and the 
Federalists, however, believed that so long as the judges acted in good 
behavior, federal judges should be entitled to salaries for life because 
“these honorable public servants had given up other positions in reli-
ance on the promises made in Article III.”���  “In their conversations 
about the draft bill of rights in 17�7-17��,  efferson and #adison had 
sung the praises of an independent judiciary� but once in power,  ef-
ferson and his allies had begun to sing a different tune.”�4�  �espite 
 effersonPs vendetta against the judicial branch during his presidency, 
 ustice  ohn #arshallPs cunning opinion in �ar�/r2 0. �a ison�4� 
“made it hard for  efferson .and #adison/ to retaliate .or defy/,” and 
made it hard for the Anti-Federalists “to rouse popular resentment 
against the justices” since  ustice #arshall “had ruled in favor of the 
 efferson administration.”�4�  

�owever, AleGander �amiltonPs views eGpressed in Federalist 
No. 7� more clearly provide support for the proposition that the Found-
ing Fathers did not intend for the use of AI assistance in judicial deci-
sion-making.  In Federalist No. 7�, �amilton argued for the lifetime 
appointment of Article III judges by stating that permanent tenure con-
tributes to “that independent spirit in the judges which must be essen-
tial to the faithful performance of so arduous a duty.”143  �e eGplained 
that the independence of judges is required to be a safeguard from the 
effects of an ill-motivated majority and to protect against “dangerous 
innovations in the government, and serious oppressions of the minor 
party in the community.”144  Where AI creators are likely to be (if not 
certainly) influenced by majoritarian culture, how can a judge effec-
tively protect against the “ill-humors” of society if he	she almost en-
tirely relies on AI to adjudicate a controversial dispute�  It goes without 
saying that the creator of the AI system employed by the judge will be 

 
��
 A�AR, su6ra note ��, at ���-��. 
��� I+� at ���. 
��� I+� at ���. 
��� � U.S. �� Cranch� ��� �����. 
��� A�AR, su6ra note ��, at ���.  
��� AleMander "amilton 3Publius4, The �e+eralist Pa6ers �o� � 3����4, 

https���guides.loc.gov�federalist-papers�teMt-��-��s-lg-boM-wrapper-�������. 
��� I+� 
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able to impart some of its own potential bias.  This threatens judicial 
independence, and leaves the door open for AI system creators to in-
terfere with how cases are adjudicated.  �amilton, like others in the 
founding generation, rejected the notion that judges should consult 
popularity over the Constitution and legislation.145 

#oreover, AleGander �amilton advocated for the permanent 
tenure of judges because “of the nature of the qualifications they re-
quire.”14�  �e wrote� 

To avoid an arbitrary discretion in the courts, it is indis-
pensable that .judges/ should be bound down by strict 
rules and precedents, which serve to define and point 
out their duty in every particular case that comes before 
them� and it will readily be conceived from the variety 
of controversies which grow out of the folly and wick-
edness of mankind, that the records of those precedents 
must unavoidably swell to a very considerable bulk, 
and must demand long and laborious study to acquire a 
competent knowledge of them.  �ence it is, that there 
can be but few men in the society who will have suffi-
cient skill in the laws to qualify them for the stations of 
judges.  And making the proper deductions for the or-
dinary depravity of human nature, the number must be 
still smaller of those who unite the requisite integrity 
with the requisite knowledge.  These considerations ap-
prise us, that the government can have no great option 
between fit character� and that a temporary duration in 
office, which would naturally discourage such charac-
ters from quitting a lucrative line of practice to accept a 
seat on the bench, would have a tendency to throw the 
administration of justice into hands less able, and less 
well qualified, to conduct it with utility and dignity.14� 

�amilton was eGplicit in his belief that judges ought to make up a very 
small or selective group of individuals who “have sufficient .legal/ 
skills” and the ability to make “proper deductions or the ordinary de-
pravity of human nature” and “unite the requisite integrity with the 

 
��� I+� 
��� I+� 
��	 I+� 
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requisite knowledge.”�4
  The active use of AI systems in judicial de-
cision-making could haphazardly broaden the judicial candidate pool 
and risk individuals (or even AI systems) occupying the post without 
possessing these required elements.  Thus, it would appear to contra-
vene �amiltonPs views if the ability to hold a judicial position was di-
minished in a manner that would deprive judges of the ability to make 
deductions based on human nature to protect against the “wickedness 
of mankind.”14
  It is especially problematic considering &rofessor 
SurdenPs contention that current AI systems eGperience difficulty in 
analyzing social norms and public policy and understanding popular 
culture.���   

The ability for adjudicators to impart unique perspectives in 
their judicial philosophy free from outside influence is integral to our 
justice system.  While some judges are revered for their kindhearted-
ness and empathetic views, other judges are notorious for being no-
nonsense and scrupulous.  For eGample,  udge Frank Caprio has be-
come famous for his compassionate rulings.���   

 udge Caprio has served on the &rovidence, 'hode Island #u-
nicipal Court since 1��5, and is the former host of the popular televi-
sion show “Caught in &rovidence.”���  %ften times, the judge will 
make “high schoolers promise to attend college in return for dropping 
.parking	traffic/ tickets” and frequently creates payment plans for in-
dividuals struggling financially.���  Very rarely will he lose his temper 
when someone is trying to pull-a-fast-one on him.��4  “The judge thinks 
hePs gone viral because people have lost faith in government and are 
accustomed to institutions coming down hard without regard for 
 
��
 I+� 
��� I+�  Diminished, meaning ?udicial capacity, or the ability to make competent 

decisions free from any eMternal AI systems.  Not as in diminished performance ca-
pabilities �which would presumably increase with the rising use of AI by ?udges�. 
��� #ee su6ra notes ���-��� and accompanying teMt.  It should be noted that Pro-

fessor Surden’s paper was written in ���.  
��� �	�year�ol+ �u+ge �ecomes %nli1ely Internet #tar, CBS NEWS �Aug. ��, ����, 

https���www.cbsnews.com�news�frank-caprio-�-year-old-?udge-becomes-internet-
star-providence�. 
��� �ran1 Ca6rio� The �icest �u+ge in the &orl+, FRA�KCA�R�O.CO�, 

https���www.frankcaprio.com�.  Judge Caprio’s nationally syndicated television show 
was nominated for a Daytime Emmy award.  I+�  The ?udge holds a J.D. and "onorary 
Doctorate of Law from Suffolk University School of Law and an "onorary Doctorate 
in Public Service from the University of Rhode Island.  I+� 
��� �	�year�ol+ �u+ge �ecomes %nli1ely Internet #tar, su6ra note ���.  
��� I+� 

27

Spinosa Jr.: Life, Liberty, & Pursuit of A.I.

Published by Digital Commons @ Touro Law Center, 2024



157� ����� ��� ������ Vol. � 

personal circumstances.”���   udge Caprio believes in considering 
“whether somebody is sick and whether their mother died and whether 
they have kids who are starving.”��� 

 udge CaprioPs kind and gentle approach has been praised by 
millions of people on social media and his loyal television viewers.��	  
�e is proud to provide “a little bit more understanding toward the 
United States system of government and how it works, that we are a 
decent peace-loving people, and not how wePre being portrayed in 
other parts of the world.”��
 

Similarly, one of AmericaPs most beloved television judges, 
 udge  udith Sheindlin, has been crowned the highest-paid television 
show host with an annual �47 million salary.���  �er hit television show 
“ udge  udy” garnered an average 1
 million viewers each day over 
the course of the showPs �5-season run.���  Like  udge Caprio,  udge 
 udy recognizes that the law is not always applied even-handedly, and 
that “because youPre dealing with lives, you have to rely on common 
sense and sometimes your gut.”���  �er legal career began in 1�7� 
prosecuting juvenile delinquents and went on to serve as the Supervis-
ing  udge for the #anhattan Family Court from 1��� to 1���.���  The 
hallmark of  udge  udyPs philosophy is strictly holding individuals ac-
countable for their actions.���  She believes that the judicial system 
 
��� I+� 
��� I+� 
��	 I+� 
��
 I+� 
��� Mikey )’Connell, �u+y #hein+lin on �n+ing ?�u+ge �u+y�@ �er �ew #how an+ 

the Legal #ystem@s �iggest �law, T�E "O��YWOOD RE�OR�ER �May ��, ����, 
https���www.hollywoodreporter.com�tv�tv-news�?udge-sheindlin-ending-?udge-?udy-
���������. 
��� I+� 
��� I+� 
��� J�DY S�E��D��� � JOS� GE����, DO�’� PEE O� MY LE� A�D TE�� ME I�’S 

RA������ A�ER�A’S TO���ES� FA���Y CO�R� J�D�E S�EAKS )�� ������, at � �TI 
loved my work and soon developed a reputation as a no-nonsense prosecutor.U�.  
Judge Judy graduated from New York Law School in ���� and was appointed to the 
bench in ���� by Mayor Ed %och.  �u+ge �u+y #hein+lin �a1es Legacy Gift to �ew 
'or1 Law #chool to #u66ort &omen in the Law, NYLS �Jan. �, ����, 
https���news.nyls.edu�?udge-?udy-sheindlin-makes-legacy-gift-to-new-york-law-
school-to-support-women-in-the-law�.  
��� S�E��D��� � GE����, su6ra note ���, at ��� �TIf I had to boil this book down 

to one final phrase, it would be that people, not government, create opportunity. . . . 
3Sinstead of leniency by ?udges and bloated social welfare programsS4 3s4elf-dis-
cipline, individual accountability and responsible conduct is the answer. . . . I have 
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must provide a balance of “showing compassion and setting strict lim-
its.”��4  She vehemently disagrees with naJve judges whose “benevo-
lent philosophies have made our courts the joke of the street” while at 
the same time “.c/rime is eGploding, kids have no limits.,/ and the pun-
ishments we mete out are laughable.”��� 

As can be gathered by the success of both  udge  udy and  udge 
Caprio, it is incredibly important for the judicial branch to retain its 
ability to influence the outcome of cases based on the independent hu-
man nature and character of each individual judge.  The success of both 
judges demonstrates not only that their courtrooms make for good tel-
evision, but also that Americans want to be treated 'i&e humans.  They 
want to air their grievances towards another human being and be heard.  
That is undoubtedly something one would consider deeply rooted in 
history and tradition and is a crucial facet of being afforded sufficient 
procedural due processMnotice and a meaningful opportunity to be 
heard.  

%ne recent eGample of the American publicPs interest in ensur-
ing protection against some undesirable consequences of prevalent 
governmental use of AI is the Biden AdministrationPs recently pro-
duced 	'/eprint "or an �� 	i'' o" �i#hts.1��  The purpose of this pro-
posed framework is to protect Americans from “potential harms pre-
sented by the widespread deployment” of AI.1��  The 	'/eprint "or an 
�� 	i'' o" �i#hts applies to AI systems that could potentially “impact 
the American publicPs rights, opportunities, or access to critical re-
sources or services.”1�	  The five principles eGpressed in this blueprint 
that should guide AI developers, designers, and deployers are� (1) the 
use of safe and effective systems� (�) algorithmic discrimination 

 
seen so many programs that are society’s giveaways� housing, welfare, special edu-
cation, free medical care, free transportation, adoption subsidies, social security dis-
ability for alcoholics and drug addicts. The list is endless, and the results have not 
produced a more responsible or productive population. There may be a few isolated 
success stories paraded by the media, but the whole picture does not ?ustify the bil-
lions spent by taMpayers.U�. 
��� I+� at ��. 
��� I+� at ��.  
��� �lue6rint for an AI �ill of Rights, W���E"O�SE.GO�, 

https���www.whitehouse.gov�ostp�ai-bill-of-rights�. 
��	 Allison Grande, &hat to �now A)out the &hite �ouse@s #wee6ing AI �irective, 

LAW�� �Nov. �, ����, https���plusai.leMis.com�api�permalink��a�f�a��-�b��-
�d��-���a-�c���ffe�d���conteMt��������. 
��
 �lue6rint for an AI �ill of Rights, su6ra note ���. 
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protections� () data privacy� (4) notice and eGplanation� and (5) hu-
man alternatives, consideration, and fallback.1�
  With respect to data 
privacy, individuals “should be free from unchecked surveillance,” and 
such AI “should be subject to heightened oversight that includes at 
least pre-deployment assessment of their potential harms and scope 
limits to protect privacy and civil liberty.”1��  'egarding notice and 
eGplanation, individuals affected by AI systems should be provided 
with timely and accessible notice that such AI systems are in use, along 
with a clear description and eGplanation of the systemPs functional-
ity.1�1 

With these principles in mind, it is incumbent for the legislative 
branch to ensure that these protections eGist with respect to future gov-
ernmental use of AI systems.   Lawmakers must eGercise caution when 
developing initiatives to use AI as a method of saving sparse govern-
mental resources by recognizing that the continuous government sur-
veillance and tracking of AmericansP whereabouts is objectionable.�	�  
Unfettered tracking of everyonePs movements in order to capture the 
moment where one violates the law is not in harmony with the spirit of 
our Nation and is not deeply rooted in history and tradition.  #oreover, 
lawmakers must “do their homework” and make adequate investiga-
tive measures to support legislation subjecting individuals to AI as-
sisted enforcement mechanisms.�	�  In light of New York StatePs use 
of AI to capture school bus stop-arm violations (in addition to red light 
and speeding infractions), concerned New Yorkers should advocate for 
their own state AI bill of rights recognizing the undesirable conse-
quences and harms posed by the eGtensive use of AI systems in law 
enforcement.    

	�� ��C��S
�� 

A thorough review of New York case law demonstrates that the 
school bus safety program under VTL § 1174-a is constitutional and 
does not deprive violators of any fundamental rights.  The law is 
 
��� I+� 
�	� I+� 
�	� I+� 
�	� Within the Fourth Amendment conteMt, see, for eMample, United States v. Jones, 

��� U.S. � �����; and Carpenter v. United States, ��� S. Ct. ��� �����. 
�	� #ee generally %rieger v. Rochester, ��� N.Y.S.�d ��� �Sup. Ct. Monroe Cnty. 
����; see also su6ra notes ��-�� and accompanying teMt. 
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rationally related to a legitimate government objective since the legis-
lature clearly eGplained that the school bus cameras are needed to en-
sure the protection and safety of student transportation to school, when 
a study demonstrated that there were over nearly 5
,


 illegal school 
bus stop-arm passings per day at the time the legislation was enacted.  
Alleged traffic violators are not entitled to heightened due process re-
quirements because it is an entirely civil penalty mechanism.  Also, the 
mere fact that the school bus camera safety program appears to be a 
“cash grab” does not render it unconstitutional.  �espite the fact that 
the program is constitutional under this ArticlePs analysis, legislators 
should eGercise caution when allowing the active use of AI systems in 
adjudicatory proceedings.  The legislative branch should take 
measures to implement the principles articulated in the 	'/eprint "or 
an �� 	i'' o" �i#hts.  A challenge by disgruntled residents against the 
school bus stop-arm camera safety program is better suited for the leg-
islative branch rather than the judiciary and it is more appropriate to 
treat such concerns as a lobbying consideration.  Lastly, it is not un-
reasonable to suspect that the increasing prevalence of AI systems in 
the adjudication process would likely be struck down by the United 
States Supreme Court for a lack of historical support as understood by 
our Founding Fathers.  The framers intended for only a select group of 
individuals combining human nature with the requisite legal 
knowledge and skill to combat the “wickedness of mankind.” 
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