








CONSUMER DISCRIMINA TION

frame during which a plaintiff has identified a particular object to purchase and
the completion of her transaction. The unwillingness to view Section 1981
broadly results, in part, from viewing shopping or engaging in consumptive
behavior as situated between public and private conduct. Consequently, the
law's response to consumptive behavior has been somewhat fragmented. While
shopping is an integral part of the American market economy, the stereotypical
assumptions about black's propensity to commit crimes and their inability to
afford goods have become so normalized in American culture that it becomes
difficult to attach a racial discrimination label to those actions based upon these
unstated assumptions."' As a result, the enhanced surveillance and targeting of
black customers becomes justified and normalized 4 In addition, even where
the racist character of the conduct is clear, defendants can escape liability if they
can establish a rationale for the intervention. The law then operates not to
prohibit and discourage race based behavior, but to create a space in which
subtle and muted racism can take place. Moreover, despite the varied and
cumulative harms that result from suffering daily racial stresses, the individual
wrongs that befall black shoppers involve small monetary amounts and transitory
events that occur in fairly brief time periods. These factors and others make it
difficult for plaintiffs to convince courts that they have viable Section 1981
claims.

C. Questioning Plaintiffs' Credibility

Consumer discrimination cases also reveal courts' reluctance to ascribe
credibility to plaintiffs' perception of events. This is consistent with the general
unwillingness to give credibility to claims of racial discrimination in everyday
interactions.1 5 Whites are less likely to perceive racial discrimination and have
suggested that blacks are paranoid about racial discrimination and frequently
attribute racial motivations to actions when there are none.3 6 This effect is
reflected in courts' reluctance to believe plaintiffs' testimony concerning, and

car dealerships and greater pricing disclosures. See Ayres, supra note 158, at 142-44.
313. See ESSED, supra note 34, at 50.
314. See ESSED, supra note 34, at 52.
315. "Whites are also significantly less likely than Blacks to perceive that racial

discrimination against minorities exists, although this is not a surprising result given that
they are often not the victims of such discrimination." Broman et al., supra note 14, at
166 (citation omitted); see also PATRICIA HILL COLLINS, BLACK FEMINIST THOUGHT 251
(2d ed. 2000) ("U.S. Black women's experiences as well as those of women of African
descent transnationally have been routinely distorted within or excluded from what
counts as knowledge."). Collins states that black women are faced with intersecting
oppressions, "[b]ut expressing these themes and paradigms has not been easy because
Black women have had to struggle against White male interpretations of the world."
COLLINS, supra, at 251.

316. See Broman et al., supra note 14, at 166; Feagin, supra note 1, at 103.
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perception of, the relevant events.317 Whether being followed, watched, stopped,
and searched by security guards while shopping is a result of race seems to
puzzle courts. Unsure of how to measure or identify racism in consumer settings
absent explicit defining terminology or conduct, courts wrestle with evidentiary
issues and the admission of testimony. Corroboration by others is particularly
important to courts charged with the responsibility of weighing the
discriminatory nature of behavior that can be described in race neutral terms.318

In order to be successful, a plaintiff must establish that the defendant lacked
a legitimate nondiscriminatory reason for its actions and instead the differential
treatment was based on race. Yet, corroboration of a plaintiff's assessment that

317. In contrast, in Ackaa v. Tommy Hilfiger Co., No. CIV.A.96-8262, 1998 WL
136522 (E.D. Pa. Mar. 24, 1998), applying the Pennsylvania Human Rights Act to a
claim of consumer discrimination, the court denied summary judgment stating:

[A] reasonable jury could conclude that the security guards' contention that
plaintiff Ackaa made a suspicious movement is merely a post haec [sic]
rationalization for labeling plaintiff a potential shoplifter, for subjecting her
to exceptional scrutiny and to an unfounded accusation of shoplifting, all of
which were actually based primarily, if not solely, upon her race.

Id. at *8. The court seemed to find persuasive evidence that plaintiffs were the only
black customers in the store, no other shoppers were accused of shoplifting or subjected
to a search at the time of the incident, and the security guards began following plaintiffs
before they even began looking at the socks they were accused of stealing. Id. at *4, *7.

318. Plaintiffs' belief that when they entered the restaurant and were falsely told
that the stove was not working, was on account of plaintiffs' race, was insufficient to
prove racial discrimination. See Laroche v. Denny's, Inc., 62 F. Supp. 2d 1366, 1371
(S.D. Fla. 1999). "The law is clear, however, that suspicion, perception, opinion and
belief cannot be used to defeat a motion for summary judgment." Id. (citing Local No.
48, United Bhd. of Carpenters & Joiners v. United Bhd. of Carpenters & Joiners, 920
F.2d 1047 (1st Cir. 1990)). "The nonmoving party 'must do more than simply show that
there is some metaphysical doubt as to the material facts."' Jackson v. Tyler's Dad's
Place, Inc., 850 F. Supp. 53, 55 (D.D.C. 1994) (citing Matsushita Elec. Indus. Co. v.
Zenith Radio, 475 U.S. 574, 587 (1986)). The court continued to state, "In seeking relief
under § 1981, plaintiffs must do more than simply 'invoke [their] race in the course of
a claim's narrative [to] automatically be entitled to pursue relief."' Id. (quoting Bray v.
RHT, 748 F. Supp. 3, 5 (D.D.C. 1990), aft'd, 976 F.2d 45 (D.C. Cir. 1992)) (citing Jaffe
v. Fed. Reserve Bank of Chi., 586 F. Supp. 106, 109 (N.D. Ill. 1984)). "To defeat even
summary judgment, plaintiffs must allege some facts 'establishing a reasonable inference
that the defendant's proffered explanation is unworthy of credence."' Clifton Terrace
Assoc. v. United Techs. Coop., 929 F.2d 714, 722 (D.C. Cir. 1991); see also Jafree v.
Barber, 689 F.2d 640, 643 (7th Cir. 1982) (plaintiffs must allege some facts
demonstrating that race was the reason behind defendant's actions). The court then
concluded that the "[p]laintiffs failed to allege any facts supporting their charge that they
were denied seating in the main dining room because of their race." Jackson, 850 F.
Supp. at 55-56. The court was unconvinced that a restaurant with empty tables, which
refused to seat African American patrons at a table, and instead offered space at the bar
was evidence of racial discrimination even though there were no other African American
customers or staff. Id. at 56.
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differential treatment was motivated by race is often difficult to obtain in
consumer discrimination cases because of the transitory nature of the events 19

The cases usually involve a fleeting encounter with a sales clerk or security
guard. Quite often, the plaintiff is alone or accompanied by close friends or
relatives. Rarely are there objective witnesses to the events. The plaintiff is
more likely to be successful if she is able to establish evidence of a store policy
or practice of discrimination. But, most plaintiffs are left with having to
persuade the court that their perception of the events is accurate and establishes
discriminatory intent.

Related to the issue of plaintiff credibility is whether the acts are racial in
nature. In responding to the defendant's challenge to the jury verdict in favor of
the plaintiff and various court rulings, the court in Hampton wrestled with the
question whether the security guard in that case was "racist." '3 "Cooper
testified that she believed Wilson's acts were racist because he was 'snotty."2n1
Hampton testified that her belief that she was stopped by the guard because of
her race was "based on her observation that he appeared angry, was 'red in the
face,' and 'his whole attitude was how dare you question me this way."''" The
court reasoned that while it might have erred in admitting evidence concerning
whether the guard was racist, Dillard's was permitted to cross-examine the
witnesses and any such error did not entitle Dillard's to a new trial.3u The court
concluded that given evidence corroborating plaintiff's story of mistreatment,
"the self-serving testimony of plaintiff and Cooper on this issue had no material
effect on the jury."3 24 Hampton may have relied on her personal cumulative
experiences with racism in interpreting the events, as well as the shared stories
of others. These courts give little weight to or fail to "take judicial notice" of,
the fact that African Americans' experience with racism makes them uniquely
qualified to interpret and identify conduct that is a result of anti-black
sentiment.

32s

319. See Ambinder, supra note 147, at 347 (noting the transitory nature of taxi cab
discrimination against African American passengers).

320. See Hampton v. Dillard Dep't Stores, Inc., 18 F. Supp. 2d 1256, 1271-72 (D.
Kan. 1998). Dillard's asserted that "the Court abused its discretion because it admitted
without sufficient foundation lay testimony that Wilson was racist." Id. at 1272.

321. Id.
322. Id. at 1271-72.
323. Id at 1272. In so noting, the court aclmowledged that"the credibility of the

opinion testimony and the weight to be given it are questions for the jury." Id. (citing
Brown v. McGraw-Edison, Co., 736 F.2d 609, 616 (10th Cir. 1984)).

324. Id In Alexis v. McDonald's Restaurants of Mass., Inc., 67 F.3d 341 (1st Cir.
1995), the court noted that despite the fact that observations that certain witnesses were
unfriendly and acted angrily were compatible with race-based animus, there was no
foundation for such an inference. Id at 347.

325. See Brown et al., supra note 24, at 1514-15.
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The disbelief that seems to follow claims of race-based treatment in stores
is inconsistent with sociological data that indicates that middle-class blacks
"often evaluate a situation carefully before judging it discriminatory and taking
additional action."326 In fact, some blacks may be "so sensitive to white charges
of hypersensitivity and paranoia that they err in the opposite direction and fail
to see discrimination when it occurs.""3 7 These evaluations are based on past
experiences both real and vicarious.328

In light of the lack of weight given to plaintiffs' perceptions, it may be
difficult for plaintiffs to accumulate objective evidence concerning racism that
may be useful in establishing consumer discrimination claims.3 9 Contemporary
racism often lacks the overt nature that has often been attributed to racist
behavior. "Today, racists 'have learned to express themselves in ways that
appear to be nonracist, in ways that appear to be tolerant. '"'33 Expert testimony
concerning racial stereotypes and assumptions, the subtle ways in which racism
is manifested, and its ubiquitous nature might help fact-finders interpret
underlying facts at trial. 33' Expert witness testimony on "rape trauma
syndrome," "battered woman's syndrome,' 133 and cultural defenses to crimes
have become accepted in many instances. Expert testimony on identifying
racism would be similarly helpful. Although many of us believe that we
understand the nature and character of racism, "lay people do not know much
about cognitive psychology," "of the overwhelming evidence of widespread
discrimination, '333 or of its cumulative effects. Expert witness testimony could
provide objective information about the manifestations of racism and help to

326. Feagin, supra note 1, at 103, 108. "We have seen in the previous incidents
some tendency of blacks to assess discriminatory incidents before they act." In fact,
blacks "may be more practiced and perhaps more flexible in coping with [racial]
stress[es]." Plummer & Slane, supra note 18, at 312.

327. Feagin, supra note 1, at 109.
328. See Feagin, supra note 1, at 103.
329. See Brown et aL, supra note 24, at 1515.
330. Josh Richman, Expert's Testimony Helps Win Bias Case, Criteria for Racism

Outlined to Jurors, OAKLAND TRIB., Oct. 7, 2000 (Sociology Professor David Wellman
provided expert testimony on decoding hidden racism on behalf of the plaintiff in a
successful employment discrimination suit. The plaintiffs attorney noted that "the
challenge of this case [was that]-there was absolutely no direct evidence of race,
religious or national origin discrimination" ....).

331. See Brown et al., supra note 24, at 1515. But note that the authors go on to
state that, "[w]e offer expert testimony as the least desirable alternative because the use
of experts can be time consuming and costly at both the pretrial and trial stages of
litigation." Brown et al., supra note 24, at 1517. The authors prefer ajury instruction
on cognitive stereotyping. See Brown et al., supra note 24, at 1517. Also, expert witness
testimony only becomes useful if the plaintiffs survive summary judgment. See Brown
et al., supra note 24, at 1518.

332. See Brown et al., supra note 24, at 1515.
333. Brown et al., supra note 24, at 1515; see Feagin, supra note 1, at 109.
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interpret ambiguous events. Such testimony would assist the fact finder in
identifying inconsistencies in the treatment of people of color because of their
race.

D. Black Consumers and Creditworthiness

Differential treatment of black consumers may be rooted in perceptions of
a lack of "creditworthiness." For example, a St. Charles, Missouri Wal-Mart
recorded the race of its customers on the checks received in payment for
goods.3 Cashiers stamped the back of the check with a rubber stamp, which
included a designation of the sex and race of the customer writing a check.33

Based on their observations, cashiers wrote a "B" on the back of checks received
from a black customer, a "W" for a white customer, an "H' for an Hispanic
customer, and an "A" for an Asian customer. 36 In dismissing the plaintiffs'
claims for relief under Sections 1981 and 1982 of the Civil Rights Act, the court
asserted that because the cashiers recorded the race of all customers who paid by
check, "[t]here was no evidence that black customers who paid by check were
treated differently than white customers who paid by check." 37 Nor was
evidence presented that the store refused to complete a transaction with a
customer because of her race.338

In addition to adopting the construction of Section 1981 that ignores racially
based pre and post contractual behavior, the court rejected the plaintiffs'
contention that the system of "identification of race is a precursor to
discrimination" stating that the plaintiffs failed to explain how the practice could
lead to discrimination "when the identification of the customer's race occurred
at the close of the retail transaction.' 339 While acknowledging the history of race
discrimination in America, the court reduced that history to a matter of emotion.
It asserted that given that history, "it is understandable... that a black customer
may become more upset that [sic] a white customer when her race was recorded
on the back of a check."34 There is little recognition by the court that racial

334. See Roberts v. Walmart Stores, Inc., 769 F. Supp. 1086, 1087-88 (E.D. Mo.
1991).

335. Id. at 1088.
336. Id. at 1088-89. Cashiers did not record the race of customers who paid with

cash or credit cards. Id. at 1089 n.4.
337. Id. at 1089. The plaintiffs' claims that their rights under the Thirteenth

Amendment and Equal Credit Opportunity Act, 15 U.S.C. § 1691(a)(1) (2000), were
violated were dismissed for failure to state a claim. See Roberts v. Walmart Stores, Inc.,
736 F. Supp. 1527, 1529 (E.D. Mo. 1990). The district court later granted defendant's
motion for summary judgment dismissing plaintiffs' claims for relief under Sections
1981 and 1982. See Roberts, 769 F. Supp. at 1090.

338. Roberts, 769 F. Supp. at 1088-89.
339. Id. at 1090.
340. Id.
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designations have been an historical means of subjugating blacks and that the
effects of doing so do not equally affect whites. The court adopted the
framework that blacks are oversensitive about race, reducing the effect to an
emotional harm and minimizing the cumulative impact of racial stresses.

Such a narrow construction of Section 1981 that exempts from scrutiny pre
and post transaction activity facilitates the dismissal of many cases. Plaintiffs'
claims that they were subjected to differential treatment but not prevented from
completing an immediate and specific purchase are typically found to be beyond
the scope of Section 1981, which would include the right to browse in a store
without being subjected to enhanced surveillance. A broader construction of the
Civil Rights Act would permit plaintiffs to present their facts to a jury.

E. The Appropriateness of Summary Judgments in Civil Rights Cases

Consumer discrimination cases brought under Section 1981 frequently are
dismissed on summary judgment grounds.34' This is true despite the view that
"[c]ases involving major constitutional or civil rights acts questions.., are not
very suitable for summary judgment." '342 The moving party, in a motion for
summary judgment, must establish that "there is an absence of evidence to
support the nonmoving party's case."' 3 In Section 1981 cases, defendants most
often assert that plaintiffs' claims do not fall within the ambit of the Civil Rights
Act in that they either did not attempt or were not denied the opportunity to
make, enforce or secure the performance of a contract for goods or services.

341. Under Federal Rule of Civil Procedure 56, summary judgments are granted
in cases where "there is no genuine issue as to any material fact and... [the] moving
party is entitled to a judgment as a matter of law." FED. R. Civ. P. 56(c); see Celotex
Corp. v. Catrett, 477 U.S. 317, 317 (1986) (Rule 56 of the Federal Rules of Civil
Procedure "mandates the entry of summary judgment... against a party who fails to
make a showing sufficient to establish the existence of an element essential to that party's
case, and on which that party will bear the burden of proof at trial."). The evidence and
inferences when drawn must be construed in the light most favorable to the non-moving
party. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986); see also Roy L.
Brooks, Critical Race Theory: A Proposed Structure and Application to Federal
Pleading, 11 HARv. BLACKLETrER L.J. 85, 105 (1994) (The author notes that "[flederal
courts have applied the federal pleading rules in a manner that has resulted in the early
dismissal of civil rights cases." The article further notes that the result of this is
subjecting Section 1983 claims to a heightened pleading standard.); Brown et al., supra
note 24, at 1489-90 ('The growing number of summary judgments and directed verdicts
in favor of defendants in Title VII cases indicates judicial antipathy for finding that
employer behavior has been motivated by racial prejudice.").

342. CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE: CIVIL
§ 2732 (3d ed. 2000). The authors note, however, that nothing in Rule 56 or in the
Advisory Committee Note provides for "the special handling of a motion for summary
judgment in complicated cases or suits that involve important public issues." Id.

343. Celotex Corp., 477 U.S. at 324.
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Defendants offer as a "legitimate non-discriminatory reason! for any alleged
interference with the right to complete a purchase that there was a suspicion of
shoplifting and that any surveillance was not due to the customer's race.

Viewing Section 1981 broadly enough to include pre and post transaction
activities in a retail setting would defeat defendants' attempts to prematurely
dismiss Section 1981 claims. Finding that unwarranted heightened surveillance
and stops and searches were covered under the Civil Rights Act would deflate
attempts to assert that many of these claims may be decided as a matter of law
because the remaining issue in most of these cases would be whether the
defendant's actions were based on the customer's race.

Whether a particular plaintiff was stopped while in a retail setting because
of her race necessarily "presents an inquiry into the state of mind" of the
defendant and its employees and "claims requiring a determination regarding
intentions or motives are particularly unsuitable for summary adjudication! '

Consumer discrimination cases would then necessarily involve genuine issues
ofmaterial fact unsuitable for determination on summary judgment. Questions
of fact would remain as to whether plaintiffs were interrupted in their attempts
to complete a transaction, and whether they were subject to increased
surveillance, stopped, and searched because of their race and not because of a
legitimate suspicion of shoplifting.

344. WRIGHT ET AL., supra note 342, at § 27322; see Perry v. Burger King Corp.,
924 F. Supp. 551 (S.D.N.Y. 1996); Jackson v. ABC Liquors, 983 F. Supp. 1388 (M.D.
Fla. 1997).

345. WRIGHT ET AL., supra note 342, at § 2732.2. "[D]espite the general
presumption against using summary judgment to resolve the largely factual questions
concerning discriminatory intent, ... it is possible for the defendant to present such
strong evidence of a nondiscriminatory rationale that summary judgment is warranted:'
Brown v. Am. Honda Motor Co., 939 F.2d 946, 950 (11th Cir. 1991) (citing Grigsby v.
Reynolds Metals Co., 821 F.2d 590, 596 (1 th Cir. 1987); Beard v. Annis, 730 F.2d 741,
743 (1lth Cir. 1984)). "As the plaintiff argues, seldom is there direct evidence of
intentional racial discrimination." Brown, 939 F.2d at 950 (citing Grigsby, 821 F.2d at
595) ("McDonnell Douglas-Burdine test is designed to ease burdens on discrimination
plaintiffs when direct evidence of discrimination is lacking."). In Perry v. S.Z
Restaurant Corp., No. 95 CW.5424(RO), 1998 WL 778394 (S.D.N.Y. Nov. 6, 1998),
the plaintiff alleged racially discriminatory access to restrooms and stated a cause of
action under Section 1981. Ia at *1. The plaintiff alleged that he was told the restrooms
were not in working order, denied their use and subjected to "inappropriate racial
epithets.' Id Even though the defendant responded to plaintiff's allegations by asserting
that plaintiff was denied access to the restroom because it was, in fact, out of order, and
two police officers who were called to the restaurant at the time of the incident both
submitted sworn declarations that the restrooms were out of order, the court denied
defendant's motion for summary judgment. Id The court reasoned that "'[a]ssessments
of credibility and choices between conflicting versions of the events are matters for the
jury, not for the court on summaryjudgment.' Id. at *2 (quoting Rule v. Brine, Inc., 85
F.3d 1002, 1011 (2d Cir. 1996)).
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Under the current constrictive reading given Section 1981, most courts not
only view many of plaintiffs' claims as beyond the scope of the Act, but view
plaintiffs' interpretations of the facts with some skepticism. Faced with differing
accounts of whether and how plaintiffs were followed, stopped, and searched by
store personnel, courts, with little explanation, appear to discredit plaintiffs'
accounts of the events in favor of the defendant.346 Allegations of being treated
differently on the basis of race in retail settings-of being followed, stopped,
searched, and in other ways treated differently from other consumers-are often
viewed as isolated incidents involving maverick security guards or
salespersons. 47 Moreover, little credence is given to the cumulative experience
of individual plaintiffs in experiencing and interpreting discrimination.34 '
Viewing these incidents as aberrational, as opposed to evidence of a pattern or
policy of discrimination against customers based on race, makes it difficult, if
not impossible, for plaintiffs to survive a motion for summary judgment on a
Section 1981 claim.349

Resolving consumer discrimination cases on summary judgment is
problematic because many of these cases raise credibility issues that are
preferably submitted to a jury.350 In addition, these cases are of great public

346. See Lawrence III, supra note 26, at 380 ("Judges are not immune from our
culture's racism, nor can they escape the psychological mechanisms that render us all,
to some extent, unaware of our racist beliefs.... [T]his difficulty inheres in all judicial
interpretation."). Professor Davis notes that minority jurors sense that "racial stereotypes
and assumptions of white superiority permeate society to create cognitive drifts in the
direction of findings of black culpability and white victimization ... black immorality
and white virtue... blacks careless and in need of control and whites in control and
controlling, blacks as social problems and whites as valued citizens." Davis, supra note
17, at 1571. According to Professor Davis, these racial dichotomies infiltrate the judicial
system. Davis, supra note 17, at 1571; Cynthia Kwei Yung Lee, Race and Self-Defense:
Toward a Normative Conception ofReasonableness, 81 MINN. L. REV. 367, 371 (1996)
(racial stereotypes about defendants and victims may influence jurors and legal
decisionmakers).

347. See Lewis v. J.C. Penney Co., 948 F. Supp. 367, 372 (D. Del. 1996).
348. FEAGIN & SIKES, supra note 9, at 53. "Years of cumulative experiences gives

these middle-class black Americans the 'second eye' .. . the ability to sense prejudice or
discrimination .... however, many whites accuse blacks of being paranoid in seeing
racism in such incidents." FEAGIN & SIKES, supra note 9, at 53. Compare this with the
view that many judges may be subject to unconscious stereotypes and prejudices. See
Brown et al., supra note 24, at 1517.

349. See Lewis, 948 F. Supp. at 372 (The court asserted that the plaintiff had "not
alleged, or provided any facts suggesting J.C. Penney had a discriminatory policy....
Section 1981 does not provide that remedy.").

350. See Hampton v. Dillard Dep't Stores, Inc., 985 F. Supp. 1055, 1061 (D. Kan.
1997). As an example, in granting defendant's motion for summary judgment on the
false imprisonment claim, the court made a point of noting that not only did the guard
have probable cause to stop Hampton and Cooper, but that there was no evidence to
suggest that the security guard's statement of events was not credible. The court
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import and deserve to have a full and fair hearing before an empaneled jury.
Short-circuiting the process through summary judgment does not allow
community involvement in resolving these issues and inhibits the development
of the meaning of the scope of the 1991 Amendment to Section 1981. In
addition, there is the fear that all fact-finders, including judges, are susceptible
to the effects of cognitive stereotyping, and "judges, being human, are prone to
the same prejudices as the rest of us."351

Hampton provides an example of the harms that result from alloving these
claims to be prematurely dismissed. In Hanton, only the small question
whether defendants prevented plaintiffs from redeeming a free coupon remained
for trial. Yet, at trial, the jury clearly recognized the nature and extent of the
harm. This is evident not only in the size of the award, but in the fact that the
jury foreperson came up to Hampton at the end of the trial and kissed her on the
forehead 2

In trying the coupon issue the jury was permitted to hear a wealth of
information about the store's practice of engaging in disparate security measures.
The jury was able to hear from former DUllard's security guards about what they
perceived to be a store policy of targeting African American consumers and
testimony of other Dillard's customers who had similarly experienced a pattern
of discriminatory treatment. In addition, Hampton was given the opportunity to
express her rage and pain as a result of the treatment she received while
shopping.3 It was clear to the jury, and even to the judge by this point, that the

accepted without question the guard's conclusion that he had probable cause to stop
Cooper because she was "looking toward the ceiling and looking around." Brief of
Appellee Hampton and Cross-Appellant Cooper at 22, Hampton v. Dillard Dep't Stores,
Inc., 985 F. Supp. 1055, 1061 (D. Kan. 1997) (No. CIV.A.97-2182-KHV). Furthermore,
the court noted that although the plaintiffs argued that a jury issue existed as to the
guard's credibility that, "plaintiffs' evidence, taken together, is insufficient to establish
a reasonable inference that Wilson's testimony is unworthy of belief." Id. Despite
Cooper's refutation of the guard's conclusion, the court determined the credibility issue
in the guard's favor. Plaintiffs' claim that their race and not their conduct aroused the
guard's suspicion and triggered the heightened surveillance and search was summarily
disposed of by the judge. The willingness of the court to accept the guard's recitation of
the facts makes it nearly impossible for the plaintiffs to establish that the guard's
suspicion of plaintiffs' conduct was a mere pretext or coverup for race discrimination.
See Hampton, 985 F. Supp. at 1061.

351. See Brown et al., supra note 24, at 1515.
352. See Hampton v. Dillard Dep't Stores, Inc., 18 F. Supp. 2d 1256, 1276 (D.

Kan. 1998) (The court concluded that the foreperson's conduct was "not evidence of
passion and prejudice.").

353. The court noted that "plaintiff gave eloquent and emotionally moving
testimony that Wilson disgraced and humiliated her, in front of her children, that she was
too emotionally distraught to drive and that she had to call her husband for a ride home.
Immediately after the incident she was crying and she was so upset that she could not
write out a customer comment card, and a Dillard's employee filled it out for her. She
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harms that result from discriminatory treatment while shopping result not from
the inability to complete a transaction or enter into a contract with the store, but
from the same rage, humiliation, and pain that employees feel while working in
a racially or sexually hostile work environment.354 However, plaintiffs suing
retailers and security guards are not always successful in establishing the
existence of racial bias and differential treatment. 55 Establishing intentional
discrimination and the absence of probable cause for the stop and search are
difficult hurdles for plaintiffs to overcome.356 Absent Section 1981 relief,
plaintiffs are left, therefore, seeking recovery under a patchwork of state
statutory and common law claims.

F. Other Means of Federal Statutory Protection

Although alternative means of recovery are possible under Sections 1982,
1983, and 2000a of the Civil Rights Act, these provisions do not provide more
effective relief than that available under Section 1981, nor are they well suited
for retail discrimination claims in most cases. Section 1982 of the Civil Rights
Act provides, "[a]ll citizens of the United States shall have the same right, in
every State and Territory, as is enjoyed by white citizens thereof to inherit,
purchase, lease, sell, hold, and convey real and personal property. '357 Section
1982 can be applied to lost contractual rights, but it is applied no more broadly
than Section 1981. 358

testified that 'I don't feel that my life will ever be the same."' 1d. at 1275-76 (citation
omitted).

354. Members of the jury were obviously moved by Hampton's assertions. See
supra text accompanying note 352.

355. See Eric Siegel, Jury Finds Hecht's Not Liable in Civil Suit; Teen Sued After
Security Accused Him of Shoplifting, BALT. SUN, Jan. 13, 2000, at 3B (In rejecting the
teenager's claim that he was unlawfully detained and accused of shoplifting by Hecht's
security guards, the jury found that the security guards had "probable cause" to stop the
teenager.).

356. Many states have statutes that exonerate retailers from liability if'probable
cause" existed for the search. ALA. CODE § 15-10-14 (1985); ARz. REv. STAT. ANN. §
13-1805 (West 2001); COLO. REV. STAT. ANN. § 18-4-407 (2000); DEL. CODE ANN. tit.
11, § 840(c) (1995); IND. CODE ANN. § 35-33-6-2 (Michie 2000); KAN. STAT. ANN. § 21-
3424 (1995); MINN. STAT. ANN. § 629.366 (West Supp. 2001); N.J. STAT. ANN. 2C:20-11
(West Supp. 2000); N.Y. GEN. Bus. § 218 (McKinney Supp. 2001); S.C. CODE ANN. §
16-13-140 (Law. Co-op. 1985); UTAH CODE ANN. § 78-11-18 (1996).

357. 42 U.S.C. § 1982 (1994 & Supp. 2000). Courts generally treat Sections 1981
and 1982 the same. See Tillman v. Wheaton-Haven Recreation Ass'n, 410 U.S. 431
(1973); Hampton v. Dillard Dep't Stores, Inc., 985 F. Supp. 1055, 1059 n.3 (D. Kan.
1997) ("[T]o the extent plaintiffs seek relief for defendant's interference with their right
to purchase personal property they could have sought relief under 42 U.S.C. § 1982.")

358. See Roberts v. Walmart Stores, Inc., 736 F. Supp. 1527, 1529 (E.D. Mo.
1990); Battle v. Dayton-Hudson Corp., 399 F. Supp. 900 (D. Minn. 1975).
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Section 1983 poses a significant hurdle to its use in this context?59 The
Supreme Court has held that, "to state a claim under § 1983, a plaintiff must
allege the violation of a right secured by the Constitution and the laws of the
United States, and must show that the alleged deprivation was committed by a
person acting under color of state law."' Although it is not necessary to
establish that the defendant is an officer of the state, a plaintiff must prove that
the private actor is "jointly engaged" with a state official in the alleged
violation.3 " Consumer discrimination and customer profiling usually involve
private store owners, salespeople, and security guards. Rarely are these private
individuals acting in concert with state officials to profile, search, and stop
African American customers?6

Nor are retail stores public accommodations for the purposes of providing
protection to consumers under Section 2000a of the Civil Rights Act. Places
of public accommodation include hotels, motels, restaurants, gas stations,
theaters, concert halls, and sports arenas.' Courts reason that Congress did not
intend to cover every type of business establishment in the Civil Rights Act, but

359. Section 1983 states:
Every person who, under color of any statute, ordinance, regulation, custom,
or usage... subjects, or causes to be subjected, any citizen of the United
States or any other person within the jurisdiction thereof to the deprivation of
any rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity, or other
proper proceeding for redress.

42 U.S.C. § 1983 (1994 & Supp. 2000).
360. West v. Atkins, 487 U.S. 42,48 (1988); Allen v. Columbia Mall, Inc., 47 F.

Supp. 2d 605, 609 (D. Md. 1999).
361. See Dennis v. Sparks, 449 U.S. 24 (1980); Cruz v. Donnelly, 727 F.2d 79 (3d

Cir. 1984) (suspected shoplifter who was strip-searched by police on orders of the store
managers failed to state a Section 1983 claim); Allen, 47 F. Supp. 2d at 609.

362. See Cruz, 727 F.2d at 79 (suspected shoplifter strip-searched by police on
orders of the store managers failed to state a Section 1983 claim); Hall v. Pa. State Police,
570 F.2d 86 (3d Cir. 1978); Allen, 47 F. Supp. 2d at 610 (plaintiff's Section 1983 claim
failed because the security guards who stopped and searched the plaintiffs were private
security guards); Chapman v. Acme Mkts., Inc., No. CIV.A.97-6642, 1998 WL 103379,
at *1 (E.D. Pa. Feb. 24, 1998).

363. Section 2000a provides: "All persons shall be entitled to the full and equal
enjoyment of the goods, services, facilities, privileges, advantages, and accommodations
of any place of public accommodation... without discrimination or segregation on the
ground of race, color, religion, or national origin." 42 U.S.C. § 2000a (1994 & Supp.
2000); see Singer, supra note 22, at 1286, 1423.

364. 42 U.S.C. § 2000a(b) (1994 & Supp. 2000) (establishments that serve the
public are places of public accommodation if their "operations affect commerce or if
discrimination or segregation by it is supported by State action"). The Act includes
eating establishments even if they are "located on the premises of any retail
establishment" but does not include the retail stores themselves. 42 U.S.C. § 2000a(b)(2)
(1994 & Supp. 2000).
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instead focused on the "'most flagrant and troublesome areas of discrimination"'
with the expectation that by so doing "'the less bothersome would disappear
through voluntary action and public effort.' ' '365 Professor Joseph Singer
persuasively argues that public accommodations laws should expressly include
a prohibition against exclusion from retail stores on the basis of race.366

Furthermore, he resists the notion that arguments explaining the exclusion of
retail stores from the statute outweigh those in favor of inclusion.367 In so doing,
he asserts that prior to the Civil War public businesses had a duty to serve the
public and that the right to exclude patrons began only after the Civil War, when
civil rights were extended to African Americans.368 While Professor Singer's
arguments are compelling and persuasive, the issue of retail discrimination on
the basis of race goes beyond exclusion. Even if the public accommodations
statutes were interpreted to include retail establishments and, therefore, to require
equal access to retail establishments, it is not clear that the statute would cover
and provide relief to plaintiffs who suffer other race based behaviors. While
there have been contemporary examples of retail customers being excluded,
most likely because of their race, most recent claims of retail discrimination
involve differential treatment, including being subjected to surveillance, stopped,
questioned, and searched. In addition, those plaintiffs who have been excluded
have been so after being accused of shoplifting. Therefore, retail establishments
would argue that they were excluded for cause. It is not clear that the "full and
equal enjoyment" language of Section 2000a would extend to the right to browse
in retail settings. However, until courts adopt this approach, consumer
discrimination plaintiffs are limited in their ability to rely on Section 2000a.

365. United States v. Baird, 865 F. Supp. 659, 661-62 (E.D. Cal. 1994), rev'd, 85
F.3d 450 (9th Cir. 1996) (quoting Cuevas v. Sdrales, 344 F.2d 1019, 1021 (10th Cir.
1965)) (In a case in which five defendants were charged with conspiracy against civil
rights, the court reviewed whether a 7-Eleven retail convenience store is a public
accommodation under the meaning of Section 2000a of Title II of the Civil Rights Act.).
Nor is Congress "obligated to solve all problems at once." Singer, supra note 22, at
1417. In addition, Singer argues that the statute could represent a compromise between
competing interests and the majority of categories concern the right to travel. See Singer,
supra note 22, at 1417-19.

366. See Singer, supra note 22, at 1295.
367. See Singer, supra note 22, at 1415-21. Arguing that the statute should be

interpreted to include retail establishments, Singer asserts inter alia, that the statute
arguably is ambiguous and could represent an illustrative rather than an exhaustive list
of categories of establishments to be included in the Act; that the language can be read
more broadly than it currently is; and that "statutes should not be interpreted literally
where this will defeat the manifest purposes underlying the statute." Singer, supra note
22, at 1421.

368. See Singer, supra note 22, at 1293.
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G. Finding Protection From Consumer Discrimination
Under State Lmv

It is important to note that states may provide both statutory and common
law relief for potential retail discrimination plaintiffs. A number of states have
civil rights or human rights statutes that mimic the language of the Civil Rights
Acts.369 Some of these statutes are drafted more broadly than the Civil Rights
Acts and extend public accommodation protections to retail store consumers 70

State law may also provide for retailer immunity if there was probable cause to
believe that the accused was stealing merchandise from the store?7

Plaintiffs left without statutory recourse instead must rely upon state
common law claims such as false imprisonment, defamation, assault, negligent

369. See, e.g., CAL. CIV. CODE §§ 51-52 (West 1982 & Supp. 2001) (The
California Unruh Civil Rights Act prohibits discrimination in business on the basis of
sex, race, color, religion, ancestry, and disability.); D.C. CODE ANN. §§ 1-2501 to -2556
(1999) (The Washington D.C. Human Rights Act prohibits direct discrimination on the
basis of, inter alia, sex, race, age, and religion.); 775 ILL. COMP. STAT. ANN. §§ 6811-102
(West 1993) (The Illinois Human Rights Act secures "for all individuals ... the freedom
from discrimination against any individual because of, [inter alia,] his or her race, color,
religion, sex, national origin, ancestry, age, martial status, physical or mental handicap.:);
FLA. STAT. ANN. §§ 760.01-.11,509.092 (West 1997 & Supp. 2001) (The Florida Civil
Rights Act of 1992 prohibits discrimination on the basis of race, color, religion, sex,
national origin, age, handicap, or marital status.); MICH. COMP. LAW § 37.2101 (1985 &
Supp. 2000) (The Michigan Civil Rights Act contains a prohibition against
discrimination in places of public accommodations, which includes businesses open to
the public. Violations under the Act include the denial of services to customers based
on race but the Act does not include stopping and searching customers.); 43 PA. CONS.
STAT. ANN. § 951 (West 1991 & Supp. 2000) (The Pennsylvania Human Relations Act
prohibits discrimination because of, inter alia, race, color, religious creed or national
origin in, inter alia, public accommodations.); see also Laroche v. Denny's, Inc., 62 F.
Supp. 2d 1366 (S.D. Fla. 1999); McCaleb v. Pizza Hut of Am., Inc., 28 F. Supp. 2d
1043, 1048-49 (N.D. Ill. 1998); Clarke v. K Mart Corp., 495 N.W.2d 820, 822 (Mich.
Ct. App. 1992).

370. See N.J. STAT. ANN. §§ 10:5-4 to -12 (West 1993 & Supp. 2000) (defining
"public accommodations" to include all retail stores and prohibits discrimination in retail
stores and other places of public accommodation based on race, creed, ethnicity, gender,
and sexual orientation). Claims under the New Jersey statute can be brought under a
disparate treatment or disparate impact theory. See James L. Fennessy, New Jersey Lm,
and Police Response to the Exclusion of Minority Patrons from Retail Stores Based on
the Mere Suspicion ofShoplifling, 9 SErON HALL CONST. LJ. 549, 573 (1999). "There
are no published opinions on the issue of whether New Jersey law and the LAD prohibit
a retail store from summarily excluding individual minority shoppers based on a mere
subjective suspicion of shoplifting." Id. at 575.

371. See, eg., Pennsylvania Retail Theft Act, 18 PA. CONS. STAT. ANN. § 3929(d)
(West 1991 & Supp. 2000); Ackaa v. Tommy Hilfiger Co., No. CIV.A.96-8262, 1998
WL 136522, at *6-7 (E.D. Pa. Mar. 24, 1998).
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training and supervision, and negligence." While each of these causes of action
provide viable avenues for obtaining monetary relief," they fail to provide a
means of articulating the true nature of the harm.374 By suppressing or
marginalizing the racial aspect of the claims, reliance on state law claims
perpetuates the belief that profiling customers is an appropriate means of
protecting a business.

Relying upon common law unfair practices, false imprisonment, and other
state claims for relief ignores the centrality of race in determining the retailer's
actions. While some plaintiffs have been able to recover in state court under
these and other state law claims, they have been denied the opportunity to have
the racial component of their harms recognized and responded to. Filing a
lawsuit is a public declaration of harms that seeks out public reconciliation of
those wrongs. The absence of a claim that allows plaintiffs to articulate the
racial nature of their pain inhibits that public resolution. When plaintiffs are
forced to rely on common law claims for relief, the harms that result from
consumer discrimination become personalized and individualized. The lawsuits
become refocused on whether the events were caused by "bad actors" making
poor choices or by the inability of the plaintiff to correctly assess the nature of
the situation. Under either interpretation, the racial and institutional components
of the allegations become marginalized and confined to a private space that
denies them the imprint of legitimacy created by litigation.

VI. CONCLUSION

An interpretation of Section 1981 that places the heightened surveillance
and unjustified stops and searches of African American shoppers because of
their race beyond the reach of the Civil Rights Act too narrowly constricts its
meaning. A more expansive reading of the Act that includes the right to shop

372. See Allen v. Columbia Mall, Inc., 47 F. Supp. 2d 605, 607 (D. Md. 1999).
The plaintiffs sued the Columbia Mall for, inter alia, false imprisonment, defamation,
assault, negligent training and supervision, and negligence. To maintain an action for
false imprisonment, plaintiffs must establish that they were restrained of their liberty by
words or acts that they feared to disregard and that there was no legal excuse for the
restraint. Id. Most jurisdictions provide a "merchant's defense" to merchants who are
attempting to protect their goods. Id.; W. PAGE PROSSER ET AL., PROSSER AND KEETON
ON THE LAW OF TORTS § 11 (5th ed. 1984).

373. The plaintiff in the Eddie Bauer case recovered against the defendant at trial
on the ground of false imprisonment. See Boulware, supra note 133, at Al. The jury
rejected claims that the differential treatment was based on race. Brown & Pressler,
supra note 112, at COI. Butsee Hampton v. Dillard Dep't Stores, Inc., 18 F. Supp. 1256,
1276 (D. Kan. 1998) (dismissing plaintiffs' claim for false imprisonment).

374. In addition, the absence of federal statutory protection frequently removes the
possibility of a federal forum for litigating the claims. Absent federal question
jurisdiction plaintiffs would have to rely on establishing diversity.
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and browse unmolested would be more consistent with the intent of the original
Act and the 1991 Amendment to Section 1981. Further, it would recognize the
significant and cumulative harms that impact African Americans as a result of
consumer racism' 7 Doing so would discourage the overuse of summary
judgments to dismiss these matters and would provide greater opportunities for
jury trials. In addition, if these lawsuits were tried, expert testimony about the
nature and effects of racism would help fact-finders reach fair and just decisions
in these cases. Presenting these cases to a jury, along with the inclusion of
expert testimony, would provide a community airing of the issue of consumer
discrimination that should increase awareness of the significance and
pervasiveness of the problem. In fact, there should be a presumption of the
inappropriateness of summary judgments or other pre-trial dismissals in these
and other civil rights actions.3 76

375. In taking a cultural perspective on corporate misconduct, Professors John M.
Conley and William O'Barr conclude that the kind of consumer discrimination that
results in price discrimination is a product of individual decision-making and not
corporate culture. See Conley & Barr, supra note 141, at 19-20 (examining three
separate studies of corporate wrongdoing: Professor Ayres' car dealer discrimination
study, Archer Daniels Midland, and the tobacco litigation documents). According to the
authors, these actions are based on cultural resources and because of this the problem lies
in society and, therefore, is not resolvable through the legal system. See Conley & Barr,
supra note 141, at 11-12, 19-20. Non-legal solutions might include greater reliance on
diversity training for sales clerks and security guards. See Angie Brunkow, Racial-Bias
Complaints Drop at Crossroads Mall, OMAHA WoRLD-HERALD, Apr. 12, 1999, at I
(complaints about racial discrimination at the mall led to diversity training for security
officers, which led to a drop in complaints, but some assert that discrimination still takes
place).

376. In addition to strengthening support for these actions under the Civil Rights
Act, expanding other consumer protection laws, including the Federal Trade Commission
Act, the Unfair Trade Practices Act, and the Uniform Deceptive Trade Practices Act, to
include differential treatment of consumers in retail settings on the basis of race should
also be explored.
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