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things, malicious prosecution.4" Admitting its reluctance to
confront Albright, the Second Circuit found that plaintiff failed to
state a claim for malicious prosecution because plaintiff had not
satisfied the pre-Albright requirements for malicious
prosecution.4z In its attempt to avoid confrontation with Albright
the court stated:

Tempted as we are to try to clarify the law in this area in
the wake of the many questions left unanswered by the
Supreme Court's fragmented ruling in Albright, we
nonetheless conclude that this is not the case in which to
struggle with the meaning of Albright. The District
Court found that Pinaud had not stated a claim under our
pre-Albright malicious prosecution decisions. And the
parties have not discussed Albright at all and therefore
seem to assume that our pre-Albright decisions are
controlling in this case. Under these circumstances,
given that no claim has been made that any of the pre-
Albright requirements for a malicious prosecution claim
that are involved here have been eliminated by Albright,
we think it appropriate to await another case - one in
which the parties have addressed the impact of AIbright
and in which the issue is necessarily determinative - to
explore that case's effect on Section 1983 malicious
prosecution claims.Y

The Second Circuit took its first stab at developing the
principles set forth in Albright in Singer v. Fulton County
Shefiff.427 In Singer, the Second Circuit, in interpreting AIbright,
recognized that "the Fourteenth Amendment right to substantive

44Id. Plaintiff claimed that "his travails were the result of an 'out-of-court1

ploy among a group of district attorneys for the County of Suffolk." Id.
4 Id. at 1154. The court held that plaintiff had failed to state a claim for

malicious prosecution because "the dismissal of the charges against him 'was
not indicative of his innocence and therefore was not a favorable termination'
under New York law." Id. (citations omitted).

'Id. (footnote omitted).
427 63 F.3d 110 (2d Cir. 1995).

1999 1747

67

Schonfeld: Malicious Prosecution

Published by Digital Commons @ Touro Law Center,



1748 TOURO LA WREVIEW [Vol 15

due process will not support a federal claim for malicious
prosecution; however, Aibright does not bar [plaintiff] from
asserting a federal claim for malicious prosecution under the
Fourth Amendment., 42  In Singer, the plaintiff Daniel Singer,
was employed by the New York State Department of
Environmental Conservation as a ranger.429 In October, 1991, on
his way to join a local search and rescue party,4 30 Singer stopped
at a local convenience shop to get supplies.431 Singer gave the
clerk a list of products that he was taking and advised him that he
would return after the search to pay for items taken.432 The clerk
claimed that he never consented to the arrangement.433 Shortly
thereafter, Singer was arrested and charged with petit larceny.434

The charges against Singer were later dismissed. 5  Singer then
filed an action in federal district court alleging malicious
prosecution, conspiracy to violate civil rights, and false arrest

42 Id. at 114.
421 Id. at 112. Additionally, Singer was involved in local politics and was

characterized as having the "ability to influence public opinion." Id. He
published a local newsletter called The Northville Free Press, which provided
Singer with a forum to criticize the local village government. Id. The
newsletter was free of charge and available at local shops, including Stewart's
Ice Cream Shop. Id.

" The search party was formed to search for a missing hunter. Id.
411 Id. at 113. Singer drove to Stewart's Ice Cream Shop to get the food

supplies. Id.
432 Id. The total worth of the merchandise taken by Singer was $11.55,

which consisted of bread, ham, cheese and pepperoni. Id. at 113 n.2.
" Id. at 113. After Singer left the shop, the store clerk telephoned the store

manager to inform her that Singer left the shop without paying for
merchandise. Id. Two hours later, the Deputy Sheriff arrived at the shop,
where he interviewed the store clerk and store manager and had the store clerk
sign an information alleging that Singer stole merchandise from the shop. Id.
Based upon this information, the Deputy Sheriff went to Singer's home to
arrest him. Id.

434 Id.
15 Id. The court noted that "a transcript of the November 19 status hearing

reflects that the judge dismissed the charges in 'the interests of justice,'
because the prosecution was unable to locate its primary witness... and
therefore could not assure the court the case could be tried on the scheduled
date." Id.
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pursuant to Section 1983 and a malicious prosecution claim under
state law. 43

The court began its analysis by setting forth the principle that
once an individual presents a Section 1983 claim for malicious
prosecution, the court must employ a two step inquiry.' First,
the court must determine "whether the defendant's conduct was
tortious." 4  Second, the court must determine "whether the
plaintiff's injuries were caused by the deprivation of liberty
guaranteed by the Fourth Amendment." 49 Discussing the second
inquiry first, the court stated that "[tihe Fourth Amendment right
implicated in a malicious prosecution action is the right to be free
of unreasonable seizure of the person - i.e., the right to be free
of unreasonable or unwarranted restraints on personal liberty.'O
Therefore, an individual asserting a malicious prosecution claim
under Section 1983, must "show some deprivation of liberty
consistent with the concept of 'seizure.'"" Moreover, the
seizure "must have been effected 'pursuant to legal process."'"2

This "legal process" is often in the form of an arrest warrant or a
subsequent arraignment." 3

The court concluded that Singer's arrest was not "pursuant to
legal process" and could not serve as the "predicate deprivation
of liberty" because his arrest was made without a warrant and it
occurred before an arraignment.' The court assumed arguendo
that Singer's release after his arraignment could have constituted
a "seizure.""' The court noted that nothing in the record
indicated any "deprivation of liberty," such as the requirement to

4'6 Id. at 113-14.
37Id. at 116.
. Id.
39 Id.

" Id.
441 Id.

"2 Id. at 116-17 (citing Heck v. Humphrey, 512 U.S. 477, 483 (1994)).
' Id. at 117. "Therefore, to successfully pursue a § 1983 claim of

malicious prosecution in violation of his Fourth Amendment rights, Singer
must show some post-arraignment deprivation of liberty that rises to the level
of a constitutional violation." Id.

4"Id.
45id.
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post bail or an inability to travel freely." 6 The court rejected
Singer's claim because he failed to establish one of the state tort
elements of malicious prosecution." 7  Specifically, the court
found that the dismissal of the charges against Singer by the State
Court "in the interests of justice" was not favorable to support
Singer's malicious prosecution claim.44

In Lennon v. Miller,449 a case addressing false arrest, malicious
prosecution and excessive force, the Second Circuit held that
police officers were entitled to qualified immunity on all of the
three claims.450 Mr. Lennon, whose prior threats to his wife,
Mrs. Lennon ["plaintiff"], had been reported by her to the
police, sought to obtain possession of a car from her.451 Plaintiff
called the police who determined that Mr. Lennon had a right to
take possession of the ca45 Police officers asked plaintiff to get
out of the car in which she was sitting.411 Plaintiff refused and in
order to place her under arrest for "obstructing governmental
administration," the defendants forcibly removed her from the
vehicle.454 After the charges against her were dropped,455 plaintiff

446 id.

47Id. at 118. The court stated that "[a]t common law, 'an accused, in order
to maintain a cause of action for malicious prosecution, must establish that the
state prosecution terminated in his favor.'" Id. (citing Singleton v. City of
New York, 632 F.2d 285, 193 (2d Cir. 1980)).

' Id. "'[A]s a matter of law, [a dismissal in the interests of justice] cannot
provide the favorable termination required as the basis for a claim of malicious
prosecution.'" Id. (citing Hygh v. Jacobs, 961 F.2d 359, 368 (2d Cir. 1992).

44' 66 F.3d 416 (2d Cir. 2995).
4

10 Id. at 426.
451 Id. at 419. Mr. and Mrs. Lennon were having marital problems and were

living separately at the time of this dispute. Id. at 418-19.
452 Id. at 419.
453 Id.
454id.

455 Id. at 420. The Criminal Court dismissed the charges stating:
If the officer believed that the defendant's possession of the vehicle
was wrongful he should have arrested the defendant for
Unauthorized Use of a Vehicle or Larceny of the Vehicle ....
Since the officer did not arrest the defendant for any crime in
connection with her possession of the vehicle, the officer had no

[Vol 151750
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brought this action against the police officers under Section
1983.456 The District Court denied defendants' motion for
summary judgment on qualified immunity grounds.4" The Court
of Appeals reversed, finding the officers entitled to qualified
immunity on the claims.4"'

Just one month later, in Russell v. Smith,459 the Second Circuit
addressed another malicious prosecution case. Once again, the
court adhered to its belief that malicious prosecution claims
asserted under Section 1983 are governed by state law.' Russell
involved a plaintiff who had been charged with a second-degree
murder.46' Following the dismissal of the indictment "with leave

authority to remove the defendant from the vehicle and the charge of
Obstructing Governmental Administration cannot stand.

Id. at 419.
' Plaintiff argued that she was arrested and charged with a crime without

probable cause, in violation of her rights under the Fourth Amendment. Id.
It should be noted that although plaintiff referred to her claim as a violation of
her Fourteenth Amendment rights, her complaint also identified the Fourth
Amendment as a source of her claims. Id. at 423 n.2. Therefore, relying on
Albright, the court construed plaintiff's allegation, that she was arrested
without probable cause, as Fourth Amendment claims. Id.

4Id. at 420.
' Id at 426. When addressing the test for qualified immunity, the court

made two observations. Id. at 422-23. First, "the availability of qualified
immunity does not turn on whether the defendants violated the plaintiff's
rights; qualified immunity is a defense." Id. at 423. Second, the "objective
standard" does not demand the presence of clearly established constitutional
rights, but an objectively reasonable belief by the defendants that their actions
did not violate that right. Id. Applying these principles to the case, the court
found that it was objectively reasonable for the officers to conclude that they
had probable cause to believe that plaintiff obstructed governmental
administration. Id. at 425. The court applied the identical standard for
qualified immunity under malicious prosecution claims as it did under the false
arrest claim. Id. at 425. "That is, was it objectively reasonable for the
officers to believe that probable cause existed or could officers of reasonable
competence disagree on whether the probable cause test was met." Id.
(quoting Golino v. City of New Haven, 950 F.2d 864, 870 (2d Cir. 1991)).

49 68 F.3d 33 (2d Cir. 1995).
4'Id. at 36.
4" Id. at 34 .
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to re-present, "4  plaintiff commenced a malicious prosecution
claim under Section 1983 against the police officers and the City
of New York. 463 Without referring to Albright, the court looked
at the common law elements of malicious prosecution when
considering plaintiff's claim.46" The court concluded that plaintiff
had failed to establish one of the elements of the common law
tort, specifically, that the prior proceeding was terminated in
plaintiff's favor. 465 Dismissal of the indictment with leave to re-
present was not considered a favorable termination. 66

The Second Circuit expanded the principles set forth in Albright
in Murphy v. Lynn.467 In Murphy, the court expanded the concept
of a deprivation of liberty that is required for purposes of a
Fourth Amendment malicious prosecution claim.468 Relying on
Justice Ginsburg's concurrence in Albright, the court held that
restrictions imposed on an accused's ability to travel outside the
state, together with required court appearances, constituted a
seizure within the scope of the Fourth Amendment.469 Plaintiff,
Ernesto Murphy, was arrested and charged with disorderly
conduct, resisting arrest, and felony assault arising from a traffic
stop.47' After his arraignment, Murphy was released on his own
recognizance with a condition that he remain in the state while the
charges against him were pending and return to court when

462 Id. Prior to his trial, the witness who had implicated plaintiff in the

homicides recanted his testimony. Id. Accordingly, the state court dismissed
the indictment "with leave to re-present." Id.
463 id.

4Id. at36.
4 Id. at 37. The court reasoned that because the state court dismissed the

indictment against plaintiff "with leave to re-present," the state still had the
ability to reinstate the murder charges against plaintiff. Id.

4" Id. at 36. The court recognized that when a criminal proceeding is not
terminated in such a manner that establishes either innocence or guilt, the
"plaintiff must show that the final disposition is indicative of innocence." Id.
Nevertheless, plaintiff was unable to prove that the "dismissal was indicative
of innocence, or that the prosecution was subsequently abandoned." Id. at 37.
47 118 F.3d 938 (2d Cir. 1997), cert. denied, 118 S. Ct. 1051 (1998).
46 Id. at 944.
9 Id. at 946.

40 Id. at 941-42.
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required to do so. 7 Subsequently, the indictment was dismissed
due to a violation of Murphy's right to a speedy trial.1 Plaintiff
commenced a Section 1983 action for false arrest, use of
excessive force, and malicious prosecution in violation of his
First, Fourth, Fifth and Fourteenth Amendment rights. 4'
Murphy appealed the dismissal of the malicious prosecution claim
and the Second Circuit reversed and remanded. 4  Following a
trial, a verdict was returned in plaintiff's favor.4' The
defendants appealed, arguing that the conditions imposed on
plaintiff did not "implicate rights under the Fourth
Amendment."476 Furthermore, the defendants maintained that the
dismissal based upon a violation of speedy trial, did not constitute
a "termination of the criminal proceeding in favor of the
accused."4"7

471 Id. at 942.
42Id. at 943.
' Id. Plaintiff commenced the action against two police officers, the police

department, the police chief and the Town of Clarkstown. Id
' Id. The district court dismissed plaintiff's claims as barred by the statute

of limitations. Id. Thereafter, the Second Department reversed the dismissal
of the malicious prosecution claim noting that the statue of limitations "had not
accrued until the criminal charges against Murphy were dismissed in
December, 1990 and hence were asserted within the three-year period." Id.
See also Murphy v. Lynn, 53 F.3d 547 (2d Cir. 1995), cert. denied, 118 S.
Ct. 1051 (1998).
47 Murphy, 118 F.3d at 943. The claims against the Town, the police

department, and the police chief were dismissed. Id. However, the claims
against the police officers were presented to the jury. Id. The jury
instructions were as follows:

In order to succeed on a malicious prosecution claim under § 1983,
Murphy was required to prove (1) '[t]he commencement or the
continuance of a criminal proceeding by a defendant against the
plaintiff,' (2) 'the termination of that proceeding in favor of the
plaintiff,' (3) 'the absence of probable cause for the proceeding,' (4)
'actual malice on the part of the person acting,' and (5) 'a post-
arraignment deprivation of liberty guaranteed by the constitution.'

Id.
476 Id. at 944.
m Id.
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The Second Circuit rejected the defendants' argument and
affirmed. 478  Noting that liberty deprivations regulated by the
Fourth Amendment are not limited to "physical detention," the
court held that a restriction on out-of-state travel imposed as a
condition for release and an obligation to appear in court,
constitute Fourth Amendment "seizure. "471 The court reasoned:

while a state has the undoubted authority in connection
with a criminal proceeding, to restrict a properly accused
citizen's constitutional right to travel outside of the state
as a condition of his pretrial release, and may order him
to make periodic appearances, such conditions are
appropriately viewed as seizures within the meaning of
the Fourth Amendment.480

The condition imposed upon Murphy was "an obvious
curtailment of his otherwise unquestionable constitutional right to
travel outside the state. 481

In Robinson v. Cattaraugus County,482 the Second Circuit again
addressed a malicious prosecution claim. Following an
undercover investigation, plaintiffs Robinson and Shine were
charged with possession and sale of cocaine. 483 Robinson pleaded
guilty and served a two-year prison term as a result of his guilty
plea.484 Following a bench trial, Shine was found guilty. 485 The
Appellate Division reversed Shine's conviction finding "sheer
lawlessness", "egregious misconduct" and "conduct repugnant to

m Id.
479 Id. at 946.
4W Id.

4" Id. Additionally, the court noted that during the year in which the charges
were pending Murphy was required to appear in court eight times. Id.
Therefore, the court rejected the defendant's argument concluding that "the
restrictions imposed upon Murphy constituted a seizure within the meaning of
the Fourth Amendment." Id.
4s2 147 F.3d 153 (2d Cir. 1998).
' Id. at 157.
44Id.

4'-s/d. at 158.

1754 [Vol115

74

Touro Law Review, Vol. 15 [], No. 4, Art. 26

http://digitalcommons.tourolaw.edu/lawreview/vol15/iss4/26



1999 MALICIOUS PROSECUTION 1755

a sense of justice" on the part of the two arresting officers. 86

The court reasoned that the police officer's "violent and
intimidating conduct" of "demanding entry to a person's home in
the middle of the night, displaying a gun and demanding drugs,"
deprived plaintiff of due process. 7

Following the reversal, Robinson and Shine filed a Section
1983 action and alleged Fourth Amendment violations;
additionally, Shine alleged malicious prosecution.' At trial, the
jury determined that Robinson and Shine's constitutional rights
were violated and that the defendants were not entitled to
qualified immunity.4 9 However, the court awarded low damages
to Shine and no damages to Robinson. Moreover, the jury
rejected Shine's malicious prosecution claim.41' A motion for a
new trial was denied.49'

On appeal, plaintiffs argued, among other things, that the jury
findings were "against the weight of the evidence, "M9 and that the

4s6 Id. As part of an undercover operation, two police officers frequented a

pub located in Cattaraugus County in an effort to find narcotics dealers. Id. at
156. Every week for several months, the officers would ask Robinson, one of
three black residents, for drugs. Id. On every occasion he responded that he
had no drugs and knew of no source. Id. Believing that he was being
harassed because he was black, Robinson decided to sell the officers a bag
filed with sugar for $200.00. Id. at 157. Several weeks later, the officers
went to the pub and got Robinson's address from one of the pub patrons. Id.
The officers represented themselves as car thieves and told the patron that
Robinson had "ripped them off and they were going to teach that nigger a
lesson." Id. That night, the officers entered Robinson's home, held Robinson
and Shine at gunpoint, searched the occupants and took two bags of cocaine
and $75.00 from Shine's pocket. Id.

' Id. "Defendant did not seek out the officers to sell drugs to them and the
meager evidence that defendant may have been involved in the prior sale to the
officers of powdered sugar rather than cocaine hardly supports a finding of
'ongoing criminal activity.'" Id. (citing People v. Shine, 187 A.D.2d 950,
951, 590 N.Y.S.2d 965, 965-66 (4th Dep't. 1992)).

' Id. at 159. Shine died before the trial. Id.
4SId.
4

10 Id.

49' Id. at 158.
492 Id. at 159. Plaintiffs argue that they were entitled to a new trial on the

issue of damages because the evidence proved that they were detained and
terrorized in the house and they should have been compensated for pain and
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supplemental instructions to the jury were improper."' On the
malicious prosecution claim, Shine contended that the jury was
improperly instructed that the grand jury indictment of Shine
"constituted probable cause," and that the text of the decision of
the Appellate Division should have been introduced into
evidence.494 Without citing or addressing Aibright, the Second
Circuit affirmed, finding "no basis for reversal."495 The court
stated that:

[i]n order to prevail on a claim for malicious
prosecution, a plaintiff must show that the civil
defendant initiated or caused the institution of
proceedings against the plaintiff without probable cause,
that the proceedings were commenced against him with
malice on the part of the civil defendant, and that those
proceedings terminated in the plaintiff's favor.496

The court found with regard to the first element, that the jury was
instructed that the grand jury indictment was "evidence of
probable cause," rebuttable by proof that the police officers

suffering. As they did not receive sufficient damages, they argued that the
jury acted improperly "against the weight of the evidence." Id. The court
rejected this argument reasoning that the denial of a new trial by the District
Court "on the ground that the jury verdict was against the weight of the
evidence is not reviewable on appeal." Id. at 160.
49 Id. at 159. Plaintiffs' contended that the original jury instructions failed

to indicate that punitive damages were proper even without compensatory
damages. Id. at 161. The court found that the instructions contained plain
error by failing to instruct the jury that if a constitutional violation was found
the jury "must award at least nominal damages." Id. at 162. However, the
plain error was cured because the court entered judgment awarding the
plaintiffs each $1.00 as nominal damages. Id. Additionally, plaintiffs argued
that the supplemental instructions dissuaded jurors from awarding punitive
damages. Id. at 161. The court rejected this argument finding that there was
no indication that the court "conveyed a suggestion that the jury should not
award punitive damages." Id. at 161-62.

494 Id. at 159.
495 Id. at 160.
496 Id. at 163 (citing Russel v. Smith, 68 F.3d 33 (2d Cir. 1995); Broughton

v. State, 37 N.Y.2d 451, 335 N.E.2d 310, 373 N.Y.S.2d 87 (1975)).
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misrepresented, concealed or falsified evidence.4 ' There was no
evidence that the jury was told that the indictment created a
"conclusive presumption of probable cause." 4  With regard to
the introduction of the Appellate Division opinion into evidence,
the court noted that even if it would have been appropriate to give
the jury the opinion, the opinion did not address whether probable
cause existed to indict.4  The court noted that the Appellate
Division relied upon due process in reversing the conviction, not
the absence of probable cause.500

VI. THE PRACTICAL RELEVANCE OF ALBRIGHT

Without clear guidance from the Supreme Court, approaches by
the lower courts to malicious prosecution under Section 1983
have been inconsistent. What we see as a result of Albright is
that some lower courts are attempting to interpret Albright, while
others are totally avoiding confronting it501 and even ignoring it."~
However, given the diversity of opinions in AIbright, it is no
wonder that the lower courts have been struggling with Albright.
It is not easy to analyze the decisions in Albright. In fact, the
"splintered decision" indicates that the Justices themselves were
in disagreement on how substantive due process claims should be
addressed. It appears that the "embarrassing diversity of judicial
opinion" that Chief Justice Rehnquist had attempted to combat
continues, notwithstanding the Court's ineffectual attempt to end
the conflict.

It is clear that the Court in Albright attempted to limit the scope
of substantive due process. 03 But, in so doing, has the Court
employed any convenient means to accomplish this goal?
Apparently, the Court has employed an indirect means to

497 Id.
499 Id. at 163.
4

9 Id. at 163-64 (citing United States v. McCormack, 829 F.2d 322 (2d Cir.
1987)).

5W Id.
50' See, e.g., Pinaud v. County of Suffolk, 52 F.3d 1139 (2d Cir. 1995).
"02 See, e.g., Cook v. Sheldon, 41 F.3d 73 (2d Cir. 1994).
- Albright v. Oliver, 510 U.S. 266, 273 (1994).
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accomplish its objective by both ignoring precedent and
misinterpreting precedent.5 4 As a consequence, the lower courts
continue to struggle with this issue and conflicting decisions
within the many circuits continue to arise.

Prior to Albright, some lower courts- recognized a Section 1983
claim for malicious prosecution claim under the doctrine of
substantive due process. 5 5 Then along came Albright, which held
that substantive due process is not the proper method for
evaluating claims of prosecution without probable cause. 56

Instead, the analysis shifted to the Fourth Amendment with its
own undefined parameters.0 7 Had the plurality addressed the
claim under the Fourth Amendment, perhaps the lower courts
would have some guidance."' However, since Albright did not
argue a Fourth Amendment violation in his Section 1983 claim,

0 See Albright, 510 U.S. at 305 (Stevens, J., dissenting). In his dissent,
Justice Stevens argued that Chief Justice Rehnquist and Justice Scalia read the
Court's opinion in Graham v. Connor "more broadly than our actual holding."
Id. (Stevens, J., dissenting). According to Justice Stevens, Justice Souter's
reliance on Collins v. Harker Heights was improper. Id. at 310 (Stevens, J.,
dissenting). Justice Stevens also criticized Justice Kennedy's reliance on
Parratt v. Taylor as unfounded, noting that "the Parrat doctrine is also
inapplicable here because it does not apply to cases in which the constitutional
deprivation is complete when the tort occurs." Id. at 314 n. 34 (Stevens, J.,
dissenting). See also Albright, 510 U.S. at 286-87 (Souter, J., concurring). In
his opinion:

The Court has previously rejected the proposition that the
Constitution's application to a general subject (like prosecution) is
necessarily exhausted by protection under particular textual
guarantees addressing specific events within that subject (like search
and seizure), on a theory that one specific constitutional provision
can pre-empt a broad field as against another more general one.

Id. at 286 (Souter, J., concurring) (citing United States v. James Daniel Good
Real Property, 50 U.S. 43 (1993)). According to Justice Souter, precedent
requires the Court to "examine each constitutional provision in turn." Id. at
287 (Souter, J., concurring).
505 See supra text accompanying notes 148-200.
0 Albright, 510 U.S. at 273-74.
4 Id. at 274.
" Id. at 275.
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the Albright court did not address such a claim under the Fourth
Amendment.5 0 9 Thus the Court left the cause of action unclear.

The plurality did appear to agree on one concept, that
substantive due process is not available to an individual where a
specific constitutional amendment provides a remedy for a
violation."' 0 This central theme rests on the Court's prior
decisions in Graham v. Connor5, and Collins v. City of Harker
Heights.5 "

2 The Court relied upon Collins for its holding that
"'the Court has been reluctant to expand the concept of
substantive due process because the guideposts for responsible
decisionmaking in this unchartered area are scarce and open-
ended.' "5 The Court also looked to Graham, for its proposition
that "[wjhere a particular Amendment 'provides an explicit
textual source of constitutional protection' against a particular
sort of behavior, 'that Amendment, not the more generalized
notion of 'substantive due process,' must be the guide for
analyzing these claims." 5 14

The Aibright Court relied on Graham to ensure that substantive
due process is reserved for protecting rights "relating to
marriage, family procreation, and the right to bodily integrity,"515

and on Collins to avoid substantive due process as much as
possible."1 6 Accordingly, the Court was able to dispose of
Albright's substantive due process claim because his alleged
violation was not within those categories and because the
guideposts in the "uncharted area" of substantive due process are
"scarce and open-ended." 51

' Id. "We express no view as to whether petitioner's claim would succeed
under the Fourth Amendment, since he has not presented that question in his
petition for certiorari." Id.

510 id. at 273.
511 490 U.S. 386 (1989).
512 503 U.S. 115 (1992).
513 Albright, 510 U.S. at 271-72 (citing Collins, 503 U.S. at 125).
514 1d. at 273 (citing Graham, 490 U.S. at 395).
515 Id. at 272.
5 16 

Id.

517 Id. at 271-74.
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Can we really fault the court for its reluctance to expand
substantive due process? Hasn't the Court been highly criticized
with every attempt it has made to expand the doctrine?"'8 On the
other hand, hasn't the court on many occasions ventured into
"uncharted areas"?19

So where does that leave the Supreme Court's decision in
Albright today? The Justices in Albright lead us in different
directions. Under Justice Kennedy's expanded interpretation of
Parratt v. Taylor, some lower courts believe that whenever an
adequate state remedy exists, the federal Section 1983 claim must
be denied. However, Justice Kennedy's interpretation of Parratt
is misplaced because Parratt and Albright involve totally different
types of due process claims. According to Professor Martin
Schwartz, Justice Kennedy misread Parratt because the Parratt
Doctrine "encompasses a narrow range of procedural due process
claims - specifically, those arising out of random and
unauthorized official conduct.""' Extending Parratt to alleged
violations of substantive constitutional rights would place in
jeopardy the Supreme Court's ruling in Monroe v. Pape,"' that a
federal remedy for a Section 1983 claim exists notwithstanding
any available state remedies.522

511 See Michael Wells, Constitutional Torts, Common Law Tons, and Due
Process of Law, 72 CHI-KENT L. REv. 617, 637 (1997) (stating that the
doctrine of substantive due process has "gotten the Court into more trouble
than any other for over a century, from Scott v. Sandford, to Lochner v. New
York, through the Court's retreat from Lochner in the 1930's, and on to Roe v.
Wade and the controversy that continues to rage over that case."). See also
Scott v. Sandford, 60 U.S. (19 How.) 393 (1857); Lochner v. New York, 198
U.S. 45 (1905); Roe v. Wade, 410 U.S. 113 (1973).

5'9 See Wells, supra note 518, at 643. See also Graham v. Connor, 490 U.S.
386 (1989).

520 1A, MARTIN A. SCHWARTZ & JOHN E. KIRKLIN, SECTION 1983
LITIGATION: CLAIMS AND DEFENSES § 3.20 at 319-21 (3ed. 1997). See also
Zinermon v. Burch, 494 U.S. 113 (1990).

521 65 U.S. 167 (1961).
522 See id. See also Treece v. City of Naperville, No. 94 C 5548, 1998 WL

142391, at *5 (N.D.IlI. March 25, 1998) (rejecting defendant's argument that
adequate state remedies exist for a malicious prosecution claim).
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Justice Stevens would have extended relief to Albright under a
substantive due process violation analysis. Justice Stevens
believed that the filing of baseless criminal charges is violative of
substantive due process because it is a deprivation of liberty.
Justice Souter left open the possibility that substantive due
process may be available under different circumstances.
However, according to Justice Souter, there is no need to expand
substantive due process if doing so would duplicate specific
constitutional protections already provided. Finally, some courts
find persuasive Justice Ginsburg's "continuing seizure" theory."

Was the flaw in Aibrigh its holding or the method by which the
holding was reasoned? Some writers believe that Aibright was
decided correctly, but opine that the disturbing nature of Aibright
lies in the Court's strained reading of Graham."2 4 One writer,
James Lank, argues that the plurality's interpretation of Graham
"may emerge as a powerful tool in disposing of future substantive
due process claims. "'s According to Lank:

[t]he court has fashioned a powerful tool that can be used
to avoid considering substantive due process claims, but
has done so at the expense of judicial credibility, in
relying upon a strained reading of Graham. If
substantive due process is to be limited, the best means
short of disavowing it entirely may be to adopt Justice
Scalia's explicit and categorical restriction of the

5' See, e.g., Murphy v. Lynn, 118 F.3d 938 (2d Cir. 1997) (relying on
Justice Ginsburg's concurring opinion in Albright to hold that restrictions on
the ability of a defendant to travel together with the requirement that he attend
court appointments constituted a seizure within the meaning of the Fourth
Amendment); Beberaggi v. New York City Transit Authority, No. 93 Civ.
1737, 1994 WL 75144, at *5 (S.D.N.Y. March 9, 1994) (relying on Justice
Ginsburg's opinion in Albright); Cyprus v. Diskin, 936 F. Supp 259, 263 n.3
(E.D.Pa 1996) (noting Justice Ginsburg's "persuasive observations" in
Albright); but see Wilkins v. May, 872 F.2d 190, 194 (7th Cir. 1989)
(rejecting Justice Ginsburg's "continuing seizure" theory).

' James Lank, The Graham Doctrine as a Weapon against Substantive Due
Process: Albright v. Oliver, 114 S. Ct. 807(1994), 17 HARv. J.L & PUB.
POL'Y, 918, 925 (1994).

52' Id. at 929.
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doctrine, under which no new due process rights, which
would impose further restriction on the States' criminal
processes, may be asserted. Although this approach
does not mesh with all of the Court's due process
jurisprudence, it has the virtue of being straightforward
and final. 526

Others believe that Albright was decided incorrectly.527 They
believe that constitutional torts are "built around substantive due
process."'5 2 According to Michael Wells, "Albright... seems to
be a product of the Court's preference for the 'specifics' of the
Bill of Rights."5 29 Wells believes that "[i]f the Court meant that
one may sue only for an illegal arrest, then the effect of its ruling
is to deny constitutional protection to the interest in being free of
badly motivated prosecutions in the absence of incarceration." 5 30

In his opinion:

the central aim of constitutional tort should be to protect
the broad range of common law interests encompassed
within the Fourteenth Amendment 'liberty,' in
circumstances where the official's conduct is fairly
characterized as an abuse of power. The appropriate
doctrinal category is substantive due process, however
uncomfortable the Court may be with that doctrine. The
Court ought either cast its lot with the critics of
substantive due process, or else face them down. If the
Justices believe that they may not make the law, then
constitutional tort doctrine must be jettisoned in any
event, along with a wide range of other constitutional
doctrines. But, if they think, as their holding seems to
indicate, that creative judicial rule making is sometimes
appropriate and that tort law is an area meeting the

52 Id.
52 See Wells, supra note 518, at 637.
52' Id. at 639.
529id.

'0 Id. at 648-49.
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criteria for judicial invention, then the proper course is
to say so, and to offer real justifications rather than the
false ones found in many of the opinions. The
legitimacy of judicial law making turns not on whether
the Court can avoid references to substantive due process
as much as possible, but on whether it can offer
persuasive reasons grounded in constitutional values for
its creative work. 531

Albright offers little direction and no clear guidance in
resolving the question of whether malicious prosecution is
actionable under Section 1983. Had Albright interposed a clear
Fourth Amendment claim among his Section 1983 claims for
malicious prosecution, the state of jurisprudence might not be so
confused. The Justices' pronouncements on this issue,
specifically with regard to the interplay of the Fourth Amendment
and Section 1983 in a malicious prosecution claim, has left the
lower courts with no clear legal principles to apply to new fact
patterns.

This author believes that in order to prevail on a Section 1983
claim for malicious prosecution, a practitioner should couch the
claim solely as a Fourth Amendment violation without labeling
the claim as one for "malicious prosecution." This strategy may
afford a plaintiff the greatest likelihood of success since the label
"malicious prosecution" does not add anything to the claim.
Since under Section 1983 a plaintiff must ultimately prove a
constitutional violation, it should not matter what label the
plaintiff uses.

The practitioner will also be faced with the issue of whether
substantive due process has any role in this context after Albright.
In recent years, the Supreme Court has clearly disfavored the
doctrine of substantive due process, The Court has expressed
its reluctance to expand substantive due process because the

531 Id. at 660.

See, e.g., Washington v. Glucksberg, 117 S. Ct. 2258 91997); Albright
v. Oliver, 510 U.S. 266 (1993); Collins v. Harker Heights, 503 U.S. 115
(1992).
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guidelines for "responsible decisionmaking in this unchartered
area are scarce and open-ended. "533

A plaintiff who asserts a Fourth Amendment violation together
with a substantive due process claim, is not likely to succeed on
the substantive due process claim because Albright rejects the
extension of substantive due process to malicious prosecution. 34

If, however, the Fourth Amendment is not implicated, then
substantive due process may be available to the plaintiff.

For example, in County of Sacramento v. Lewis,535 a high speed
pursuit case, the United States Supreme Court stated that
substantive due process is unavailable where a claim is "covered
by" the Fourth Amendment.536 However, the Lewis Court found
that because there was no Fourth Amendment seizure, 537

substantive due process could be asserted by the Section 1983
plaintiff. Applying the "shock the conscience" standard,5 3 the
Court concluded that no constitutional liability for high-speed
chases arises unless the officer has acted with the intent to harm
the suspect or to worsen a suspect's legal plight. 539

133 Collins, 503 U.S. at 125. See also Graham v. Connor, 490 U.S. 386
(1989); Bowers v. Hardwick, 478 U.S. 186 (1986).

5' See Albright v. Oliver, 510 U.S. 266, 273 (1994).
515 118 S. Ct. 1708 (1998). In Lewis, parents sued under Section 1983 to

recover for deprivation of their son's substantive due process right to life after
he was killed as a result of a high-speed police chase. Id. at 1712.

536 Id. at 1715.
537 Id. at 1715-16. "A police pursuit in attempting to seize a person does not

amount to a 'seizure' within the meaning of the Fourth Amendment." Id. at
1715 (citing California v. Hodari D., 499 U.S. 621 (1991)). See also Brower
v. County of Inyo, 489 U.S. 593 (1989).

31 Id. at 1718. "[C]onduct intended to injure in some way unjustifiable by
any government interest is the sort of official action most likely to rise to the
conscience-shocking level." Id. See also Rochin v. California, 342 U.S. 165
(1952) (holding that the forceful pumping of a criminal suspect's stomach
violated substantive due process because the government's conduct "shocked
the conscience"); United States v. Salerno, 481 U.S. 739 (1987). "So-called
'substantive due process' prevents the government from engaging in conduct
that 'shocks the conscience,' . . . or interferes with rights 'implicit in the
concept of ordered liberty.'" Id. at 746 (quoting Rochin, 342 U.S. at 172).

9 Id. at 1720-21.
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The significance of Lewis "extends far beyond pursuit cases.""
The decision demonstrates that different types of substantive due
process claims require different modes of analysis. 1 The criteria
for identifying "fatally arbitrary" action depends on whether
legislative or executive action is at issue- 4Z Substantive due
process challenges to different types of executive action, for
example, call for different "shock the conscience" evaluations. 43

Therefore, plaintiffs asserting substantive due process claims
must now consider whether the challenge is to executive or
legislative action.

Given the Supreme Court's expressed reluctance to expand
substantive due process, the critical question is whether the
plaintiff can prove a violation of Fourth Amendment rights. This
in turn requires the Supreme Court to resolve what types of post
indictment restraints against liberty constitute Fourth Amendment
seizure.

If a pure Fourth Amendment claim is the best alternative in a
malicious prosecution claim shouldn't the state law claim be
sufficient? Even when state remedies are available, Section 1983
is usually the better alternative. As Justice Harlan stated: "a
deprivation of a constitutional right is significantly different and
more serious than a violation of a state right and therefore
deserves a different remedy even though the same act may
constitute both a state tort and the deprivation of a constitutional
right. "5' In addition, unlike a plaintiff in a state court claim, the
availability of attorneys fees under Section 1988 makes the
Section 1983 claim more desirable.

5 Martin Schwartz, The Decision On Police Pursuit, N.Y.L.J. Oct. 20,
1998, at 3.

541 Id.

'42 Id. See also Lewis, 118 S. Ct. at 1716.
54 See Lewis, 118 S. Ct. at 1717-18. "Deliberate indifference is an

appropriate measure of whether official conduct is conscience shocking when,
but only when, actual deliberation by an official is practical." Schwartz, supra
note 540, at 3. On the other hand, where an official does not have an
opportunity to deliberate and make a quick decision, it is not appropriate to
apply the deliberate indifference standard. Id.

5 " Monroe v. Pape, 365 U.S. 167, 196 (1961) (Harlan J., concurring).

1999 1765

85

Schonfeld: Malicious Prosecution

Published by Digital Commons @ Touro Law Center,



1766 TOURO LAWREVIEW [Vol 15

CONCLUSION

The long debate over whether malicious prosecution gives rise
to a constitutional claim will continue until the Supreme Court
addresses the issue again and resolves the many unsettled
questions. Among the issues to be resolved, whether malicious
prosecution is actionable under the Fourth Amendment, whether
the availability of a state tort remedy should foreclose the use of
Section 1983 in federal court, and whether substantive due
process is available at all.
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